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PREFACE 


This compilation is the third edition of the laws of the 
State of Jammu and Kashmir. The first edition was pub¬ 
lished in the year 1941 in three volumes and the second 
edition in the year 1956 in four volumes. This edition 
comprising five volumes contains laws passed and amend¬ 
ments made up to the September-October, 1971 session of 
the Legislature of the State. 

2. Copies of the second edition having been nearly 
exhausted a few years ago, the necessity of compiling a 
revised edition with up-to-date amendments was keenly 
felt. The initiative for the compilation and publication of 
this third edition came from the Chief Minister Mr. G. M. 
Sadiq himself and the task was undertaken by the Law 
Department under the supervision and guidance of the Law 
Minister Mr. G. L. Dogra. 

3. All the unrepealed enactments of the State passed 
from the Bikrami year 1945/1888 A. D. have been included 
in this edition. The amendment^ "Ipade in the enactments 
from time to time have beert‘incorporated in the text of the 
enactments and reference to the concerned amending Act 
given in the foot notes. The amendments made by two 
Acts, namely, the Civil Courts (Amendment) Act, No. XIII 
of 1971 and the Forest (Amendment) Act, No. XVII of 1971 
(which were passed in the September-October, 1971 session 
of the State Legislature) could not be incorporated in the 
concerned Acts, because they had already been printed. 
These Acts will, however, be included separately in the 
fifth volume at the appropriate place. No reference 
has been given in the foot notes to the amending Acts re¬ 
lating to amendments of merely formal nature as that 
would serve no useful purpose but only lead to congestion. 
A list of such amending Acts has, however, been given 
separately on the following page. A reference has been 
made with respect to every enactment to the Legislative 
authority according sanction to it which, it will be noted, 
has changed from time to time. 



4 Several Acts which were included in the second 
edition but wiucn nave since been repeated ana replaced 
ny tne corresponding central acls exienaed to me state 
have been omitted irom this compilation. A 11 st oi sucn 
Acis wiii be given in ihe last volume. 

5. Acls have been arranged in chronological order 
and in L he beginning of each voiume, besides a cnronoiogicai 
table oi the contents, an alphabetically arranged list 01 tne 
same has also been given ior facility of reference, in 
addition to this a general list of all the Acts included in the 
five volumes, both chronological and alphabetical, will be 
given in the last volume. 

6. Till the end of March 1955 the Bikrami Samvat was 

the official calendar prevalent in the State and all the Acts 
passed till then were numbered according to that calendar, 
from April, 1955 the Bikrami calendar was replaced by the 
Gregorian calendar. In this compilation with the short 
title of the enactments passed upto the end of March, 1955 
the corresponding Gregorian calendar has been given in 
brackets. Besides a comparative table containing the 
corresponding Bikrami and Gregorian calendars has been 
given from the Bikrami year 1947 (1889 A. D.) upto the end 
of March, 1955. * 

7. Some features of this compilation which, it is 
hoped, will facilitate convenient use of the compilation are 
as follows :— 


(a) A list of the relevant amending Acts has been 

given at the end of the contents of each Act. 

• | ^ * | | 1 r i i 1 4 r 7 V 

« 9 . 

(b) Every Act has been started from an odd page 

leaving the space after the close of the Act on 
the preceding even and/or odd page open to 
enable the making of notes of future amending 
Acts on that space. 



A large number of Central Acts have been-ex- 
Anded to the State. A complete list of suph 
Acts both chronological and alphabetical. 

passed upfo the end of the year 1970 will, be 

given in the last volume. A third list of -such 


1 I 1 


Acts (to be classified with reference to the 
authority extending them to the State) will also 
be given. This is being done so that the reader 
may have a complete historical picture of the 
Central Acts applying to the State. 

8. Care has been taken in preparing this compilation 
but the possibility of error cannot be ruled out. The Law 
Department will feel grateful if such errors are brought to 
its notice. 


(R. K. KAUL) 
Special Officer, 
Law Depth 


Srinagar, 

November 11, 1971. 


> 
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List of Amending Enactments effecting changes in the 
names and designations of certain authorities etc 


1. Notification l-L/1982. pub¬ 
lished in Government Ga¬ 
zette dated 5th Jeth; 1982. 

2. Notification II-L/1984, pub¬ 

lished in Government Ga¬ 
zette dated 9 th Maghar, 

1984 read w ith Act X of 
2010. 


“Jammu and Kashmir Go¬ 
vernment Gazette” substi¬ 
tuted for “State Gazette”. 

Ci) “The Government” substi¬ 
tuted for— 

“His H ghness in Council”. 

“His Highness the Maharaja 
Sahib in Council”. 

“His Highness the Maharaja 
Sahib Bahadur in Council,,. 

“His Highness the Maharaja 
Bahadur in Council”, 

“His Highne the Maharaja 
in Council”, 

“The Council, 

“The State Council”, 

“The Jammu and Kashmir 
State Council’’, 

Cii) “Government” substituted 
for “Durbar”, “Kashmir 
Durbar” “Jammu and 
Kashmir Durbar”. 


3. Notification published in 
Government Gazette dated 
5th Jeth. 1985. 


4. Section 2 (ii) of Act II of 


1993. 


5; Section 31(4) of Act XIV 
of 1996. 

- r ■ 



6. Section 2 of Act X of 2010. 


m 






ggg-Nw- 






idOH^si K&’M. 


“District Judge” or “Sessions 
Judge” as the case may be, 
substituted for “Chief 
Judge”. 

“Right of prior mrchase” 
substituted fo “pre¬ 
emption”. 

“Act” substituted for 
“Regulation”. 

CO “the Government” substi¬ 
tuted for— 

“His Highness* Govern¬ 
ment**, 





“His Highness Maharaja 
Bahadur’s Government”, 

“His Highness’ Govern¬ 
ment Jammu and Kashmir”, 

“the Government of His 
Highness”, 

“the Government of His 
Highness the Maharaja 
Bahadur’*, 

“the Government of His 
Highness the Maharaja”; 

(ii) “forfeited to the Govern¬ 
ment” substituted for — 

“forfeited to His Highness”, 

“forfeited to His Highness 
the Maharaja Bahadur”, 

“forfeited to His Highness 
the Maharaja Sahib 
Bahadur”, 

“forfeited to His Highness 
the Maharaja”. 

“forfeited to His Highness 
the Maharaja Bahadur, 
Jammu and Kashmir”, 

(iii) “the Military forces” subs¬ 
tituted for— 

“His Highness* Forces”, 

“Forces of His Highness”, 

“Forces of His Highness, 
the Maharaja Bahadur”, 

(iv) “the territories of the 
State” substituted for— 

“the territories of His 
Highness the Maharaja of 
Jammu and Kashmir”, 

“the territories of His 
Highness the Maharaja 
Sahib Bahadur”, 

the territories of His 
Highness”, 





7. Section 7 of the Constitu¬ 
tion of Jammu and 
Kashmir. 


8. Sections 2 & 19 of the Cons¬ 
titution of Jammu and 
Kashmir (Sixth Amendment) 
Act,1965. 


the territories of His 
Highness the Maharaja 
Bahadur”, 

“the territories of His 
Highness the Maharaja 
Bahadur of Jammu and 
Kashmir”; 

(v) ‘‘the State Subjects” subs-* 
tituted for — 

“His Highness the Maharaja 
Bahadur’s subjects”, 

“His Highness* subjects”, 

“His Highness Maharaja 
Bahadur’s subjects”, 

“subjects of His Highness”, 

“subjects of His Highness 
the Maharaja Bahadur” 

Reference in any existing 
law to Hereditary State 
subject. State subjects of 
class I or of class II or of 
class III to be construed as 
reference to permanent resi¬ 
dents of the State, 

“Governor’’ substituted for 
“Sadar-i-Riyasat’’ and 
“Chief-Minister” for 
'‘Prime Minister*’ 
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ALPHABETICAL LIST OF ACTS ETC. IN¬ 
CORPORATED IN THIS VOLUME. 

Volume I. 





Ancient Monuments Preservat on Act (V of 1977) .. 227 

Apostate Inheritance Law, 1949 .. .. ... 14 

Bad Characters Surveillance Notificatoin No 13 of 1949.. 8 


Register No. 10 and Register No 9 (State Council 
Resolution No. 3 of 17th April, 1897) .. 9 

Appeals to be heard by the District Magistrates 
instead of Sessions Judges (Notification No 124 


of 17th Phagan, 1972 

• • 

• • 

13 

Baltistan—Removal of females from, Rules prohibiting, 

1958 

103 

Bankers’ Books Evidence Act (VI of 1977) •. 

• • 

245 

Bovine Animals Exportation Notification No. 119 of 1950 
Prohibition of — 

22 

Informant to be granted reward 
tihar No. 218 

by Courts, Ish- 

22 

Rules relating to exportation of 

1970 .. 

bovine 

• • 

animals, 

♦ • 

23 

Brick Kilns, etc. in Kashmir Province- 
construction of, 1969 

-Rules 

• • 

regarding 
• • 

180 

Canal and Drainage Act, 1963 

- 

• • 

117 

Cattle Trespass Act (VIII of 1977) 

• « 

• • 

303 

Civil Procedure Code Act (X of 1977) 

• • 

• • 

395 

Contract Act (IX of 1977 ... ~ 

• • 

• •• 

317 

Court Fees Act (VII of 1977) - 

• 

• • 

250 

Criminal Law Amendment Act, 1971 

• • 

• •« 

201 

Customs Act, 1958 

• • 

• • 

40 ** 


Subject. 


Page. 


Destruction of Records Act (XII of 1977) - — 

Easements Act (XIV of 1977) 

Epidemic Diseases Act (XVI of 1977 ... 

Evidence Act (XIII of 1977 
Excise Act, 1958 

Fatal Accidents Act (XVII of 1977) 

Fisheries Act, 1960 .. _ 

Floating Skins Rules, 1946 — 

Gambling Act (XVIII of 1977) .. 

Government Gazette Act (XII of 1945) 

Hypothecation of human being in lieu of debt, Prohibi¬ 
tion of Ishtihar No. 132 

Judicial Oaths Rules, 1950 .. _ 

Judicial Officers Protection Act, 1971 

Kashmir Silk Protection Act 1964.. 

Military Service —Notification . providing punishment to 
dissuade persons from entering Police and, 1974 


Newspapers. (Incitements to Offences) Act, 1971 
Oaths (Judicial) Rules, 1950 


Octroi Act, 1958 

• • ■ ■■■• • • 

Parmandal—Prohibition of sale of meat and liquor 
(Notification of 1968) — 


Police Service—Notification providing punishment to dissuade 
persons from entering Military and, 1974 .. 

Public Gambling Act, 1977 —See “Gambling Act. 1977’*.. 

Public Prostitutes Registration Rules, 1977 .. 

R p“ V vS r ce-Rul 0 er lty ° n . Buildin S raate ^l in Jammu 


853 

933 

965 
856 
* 54 
968 
105 
4 
971 
1 

21 

15 

205 
156 

210 

206 

15 

93 

159 

210 

971 

216 

187 



Subject. 


Register No- 9 -See "Bad Characters Surveillano 
Notification— 


Regi s ter No. 10- See “Bad Characters Surveillance 
Notification — 

• • ■ • 

Silk Protection Act, 1964 ... _ 

Small Cause Court Act, 1968 

Sn A P r atap Jam^mu^^and Kashmir Laws (Consolidation) 
State Buildings Act, 1976 


Treasure Trove Act, 1954 .. _ 

Uttarbahani^Prohibition of sale of meat and liquor 
Notification of 1968 .. .. „ 


Xll 

List of abbreviations used in the Jammu and Kashmir Laws 


A. L. O. 2008— for 


c. o. 

—for 

Cl. 

—for 

Extr- 

— for 

G. G. 

—for 

J dc K. 

—for 

w. e. f. 

■ for 


Adaptation of Laws Order, 2008. 

Council Order or Cabinet Order, as the case 
may be. 

Clause. 

Extraordinary. 

Government Gazette. 

Jammu and Kashmir, 
with effect from. 


Comparative table of last 68 years of the Btkarami and the 

Gregorian Calendars. 

Note.— Samvat (Bikrami) year begins approximately on 13th of April 

A. D. 


Samvat. 


A. D i 

Samvat. 

1945 

• • 

1888-1889 

1961 ' -- 

1946 

• • 

.. 1889-1890 

1962 

1947 

• • • 

.. 1890-1891 

1963 

1948 

• • • 

.. 1891-1892 

1964 

1949 

• • 

.. 1892-1893 

1965 

1950 • 

• • 

.. 1893-1894 

1966 

1951 

• • 

... 1894-1895 

1967 

1952 

• •• 

... 1895-1896 

1968 

1953 


.. 1896-1897 

1969 

1954 

• • 

.. 1897-1898 

1970 

1955 

— 

.. 1898-1899 

1971 

1956 

• • 

.. 1899-1900 

1972 

1957 

• • 

1900-1901 

1973 

1958 

• • 

... 1901-1902 

1974 

1959 

• • 

... 1902-1903 

1975 

1960 

• • 

.. 1903-1904 

1976 


1904- 1905 

1905- 1906 

1906- 1907 

1907- 1908 

1908- 1909 

1909- 1910 

1910- 1911 

1911- 1912 

1912- 1913 

1913- 1914 

1914- 1915 

1915- 1916 

1916- 1917 

1917- 1918 

1918- 1919 

1919- 1920 






Xlll 


Samvmt. 


A. D. | Samvat. 


A. D. 


1977 

.. 1920-1921 

1978 

•• 1921-1922 

1979 

. • 1922-1923 

.580 

1923-1924 

1581 

1924-1925 

1982 

• • 1925-1926 

1983 

• • 1926-1927 

1984 

. • 1927-1928 

1985 

• • 1928-1929 

1936 

.. 1929-1930 

1987 

.. 1930-1931 

1988 : 

.. 1931-1932 

1989 

.. 1932-1933 

i 990 

.. 1933-1934 

1991 

.. 1934-1935 

1992 

... 1935 1936 

1993 

.. 1936-1937 

1994 

-. 1937-1938 

1995 

.. 1938 1939 


1996 

• • 1939-1940 

1997 

1940-1941 

1998 

• • 1941-1942 

1999 

• • 1942-1943 

2000 

1943-1944 

2001 

.. 1944-1945 

2002 

- 1945*1946 

2003 

- 1946-1947 

2004 

•• 1947-1948 

2005 

■• 1948-1949 

2006 

.. 1949-1950 

2007 

- 1950-1951 

2008 

.. 1951-1952 

2009 

.. 1952-1953 

2010 

... 1953-1954 

2011 

• • 1954-1955 

2012 

• • 1955-1956 

2013 

• • 1956-1957 








xiv 

Comparative table of Hindi and English months 

NOTE. — The first day of Baisakh falls approximately on 13th 

day of April. 


1 . 

Baisakh 

— 

April-May 

2. 

Jeth 

— 

May-June 

3. 

Har 

* 

— 

June-July 

4. 

Sawan 

— 

July-August 

5. 

Bhadon 

— 

August-Septe mber 

6. 

Assuj 

— 

September-October 

7. 

Katik 

— 

October-November 

8. 

Maghar 

— 

N o veraber- December 

9. 

Poh 

— 

December- January 

10. 

Magh 

— 

January-February 

11. 

Phagan 

— 

F ebruary-March 

12. 

Chet 

— 

March-April 


THE JAMMU AND KASHMIR GOVERNMENT GAZETTE 

ACT, 1945. (1888 A. D.) 

Act No. XII of 1945. 

CONTENTS. 

Preamble. 


Section. 

1. Title. 

2. Day of publication. 

3. What it will contain. 

4. Parts of the Gazette. 

5. Responsibility of Officer-in- 
Charge of Press. 

6. Charges for publication of 
Civil Court notices. 


Section. 

7. Private publications. 

8. Officers to whom Gazette 
shall be supplied free. 

9. Annual subscription. 

10. Publication of Government 
orders. 

11. Presumption. Proof. 

12. Government to frame rules. 


Amendments made (after 1956 edition) by Act No.— 
1. VI of 1959. 



2 GOVERNMENT GAZETTE ACT, 1945 (1888 A.D.) 

| Translated from original in Urdu published in Government 

Gazette dated 2nd Assuj, 1946] 

THE JAMMU AND KASHMIR GOVERNMENT GAZETTE 

ACT, 1945 (1888 A. D.). 

Act No. XII of 1945. 

(Sanctioned by His Highness the Maharaja Sahib Bahadur 

in Council on 14th Phagan, 1945). 

Whereas it is expedient for the better administration to 
start the publication of Government Gazette within the 
State, His Highness in Council is pleased to command as 
follows : — 

1. This Gazette shall be called the 1 [Jammu and 
Kashmir Government Gazette]. 

2. It shall be published every week on Monday unless 
3 [the Government] fix any other day in this behalf. 

3. There shall be published in the Gazette all Ains and 
Orders relating thereto duly passed by 3 [the Government], 
all Departmental Orders, Notifications and Circulars, 
appointments of Gazetted Officers and their transfers, 
leaves, dismissal and suspension. 

4. 4 This Gazette will have as many parts as 
necessary. 

5 [ x x x ] j 

The Officer-in-Charge of the Press, shall be respon¬ 
sible for the proper and timely publication of the matters 


^ 1 ' Tltle ° f * he Gazette was substituted by Notification I-L 1982 nublish- 
Government Gazette dated 5th Jeth 1982 for "State Gazette P 

inent Noti JaUon^/T* ^ is Thursda >' now by Finance Depart- 

dated 10th lawan, m4 ' JUly ’ 1927 pubHshed Government Gazette 

"the GovernmerTt” 4 stTbsUtuted^y^Act^^of Hh)6 C ° U " CU " ‘ he “ 

4. The present arrangement of the Gazette is different 

A.L.O. 2008 graP S6COnd ' third> f0Urth Jnd flfth oi section 4 omitted by 


GOVERNMENT GAZETTE ACT, 1945 (1888 A.D.) 


pertaining to each department and for the 1 [correct repro¬ 
duction] of every order printed therein. 

6. 2 The notices issued by the Civil Courts in pursuance 
of the provisions of the law in force may be published 
subject to the payment of the charges at the rate of 3 [twelve 
naya paise per line per insertion or at such rate as may be 
determined by the Government from time to time]. The 
charges shall be realized by the Civil Courts from the person 
at whose request a notice is issued and amount realized shall 
be remitted to the Superintendent Press. 

7. 2 5 Any member of the public may, on an application 
to the Officer-in-Charge of Press, get his advertisements 
published on payment of the charges at the rate of 3 [twelve 
naya paisa per line per insertion or at such rate as may be 
determined from time to time]. 

4 [8. Copies of the Government Gazette shall be 
supplied free of charge to such officers and departments 
as the Government may direct]. 

5 [9. Any person may subscribe to the Government 
Gazette on payment of subscription charges at a rate to be 
determined by the Government from time to time]. 

10. All orders on the annual reports of 6 [Departments 
of the State] passed by 7 [the Government], shall be pub¬ 
lished in the Government Gazette, if their publication is 
sanctioned by 7 [the Government]. 

11. Every entry in the Gazette shall be presumed to 
have been made under the orders of a competent authority. 
An order published in the Gazette may be proved to have 
been issued by the production of a copy of the Gazette in 
which it may be found printed. 

12. The 8 [Government] shall frame proper rules for 
Ihe regular publication of the Gazette. 


1. Substituted by Act VI of 1959 for "correctness”. 

2. For present rates see Finance Department Notification No. 21, dated 
4th July 1927, published in Government Gazette dated 10th Sawan, 1984. 

3. Substituted vide ibid for ’annas 2 per line per insertion.’ 

4. Section 8 substituted by ibid. 

5. Section 9 substituted by Act VI of 1959. 

6. Substituted ibid. 

7. Substituted by Act X of 1996 for "His Highness”. 

8. In section 12 for the words "Member-in-Charge of the Press” the 
word "Government” substituted and second Paragraph "Rules and Orders 
framed shall be submitted to the Council for sanction" deleted by Act X of 1996. 
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FLOATING SKINS RULES, 1946 (1889) A. D.) 


THE RULES REGARDING USE OF FLOATING SKINS, 1946. 

(1889 A. D.) 

CONTENTS. 


Rules. 

1. Preamble. 

2. Application. 

3. Grant of licence. 

1. Prohibition to use floating 
skins to commit an offence. 

5. Penalty to keep a floating 
skin without a licence. 

6. Duty of Lambardar. 

7. To whom licence shall be 
granted. 


Rules. 

8. Rules to be published in 
Government Gazette. 

9. Persons to be served with 
notice. 

10. Exemption. 

11. Register of licence holders. 

12. Licence to be granted for a 
period of two years. 

13. Powers of Police. 


Amendments made (after 1956 edition) by Act No.— 


1. XL of 1966. 



FLOATING SKINS RULES, 1946 (1889 A. D.) 




[Translated from original in Urdu published in 
Government Gazette dated 1st Phagan, 1946] 

THE RULES REGARDING USE OF FLOATING SKINS, 1946. 

(1889 A. D.) 

(Sanctioned by His Highness the Maharaja Sahib 
Bahadur in Council vide Resolution No. 41 published in 
Government Gazette dated 1st Phagan, 1946).... 

1. Whereas it is expedient to prescribe law for 
obtaining a licence for the use and possession of floating 
skins; and 

Whereas it is necessary to prevent the use and posses¬ 
sion of floating skins by persons addicted to theft and steal¬ 
ing of cattle, it is enacted as follows :— 

2. A person intending to keep and make use of the 
floating skins shall submit an application in writing to the 
Tehsildar of his place on a stamp paper of ten paise. 

3. The Tehsildar may on recommendation of the 
Lambardar of the village or in the case of inhabitant of a 
town or city on that of two respectable inhabitants of the 
town or city, in which applicant resides, grant the licence to 
the applicant in the form prescribed in this behalf. 

4. A person holding a licence under rule 3 shall be 
bound not to use a floating skin for the commitment of an 
offence. 

5. Any person found in possession of a floating skin 
without a licence after this law has come into force shall be 
liable to punishment of a fine which may extend to fifty 
rupees or with simple imprisonment which may extend to 
one month or with both. The floating skins found in his 
possession shall also be liable to forfeiture and sale to a 
person holding a licence in this behalf. 

6. It shall be the duty of a Lambardar to collect all 
unclaimed floating skins within his circle and send them to 
the nearest police station. The floating skins received at, 
the police station shall be kept there for a period of one 
month and if no claimant appears during that term or claim 
put forward is not proved may be sent to the Tehsildar 
having jurisdiction in the Tehsil for sale by public auction. 

A Lambardar guilty of an infringement of the rules 


5 FLOATING SKINS RULES, 1946 (1889 A. D.) 

shall be punished with fine which may extend to ten 


rupees. 

7 A licence to swim on skins shall be granted only 
to those persons who may reside near a river and may 
require it for bona fide purposes of agriculture, grazing o 
cattle or pertaining to office of shepherd or trade or for 

some other lawful object. 

8 These rules shall be published for general infor- 
mation in every publication of the Government Gazette for 
two months before they come into operation, they shall 
be made known by a beat of drum within those towns. 
tehsils and thanas where the inhabitants are in the habit 

of keeping floating skins. 

i[In its application to the Illaqa of Poonch, rule 8 shall 
read as under : — 


"8. These rules, shall come into force on and from the 
date they are published in the Government Gazette. They 
shall also be made known by beat of drum within those 
Towns, Tehsils and Thanas where the inhabitants are in the 
habit of keeping floating skins.”] 


9. All persons residing in a village and all other 
persons who keep and use floating skins in a village shall be 
served with a notice through the Lambardar to obtain 
licences within the prescribed period. 


10. These rules shall not apply to persons authorised 
to make use of floating skins by the Government. 

11. A Register of licence holders in the form append¬ 
ed hereto, shall be kept at every tehsil. 


12. Every licence shall be granted for a period of two 
years and a licence holder shall be at liberty to obtain 
renewal thereof in the prescribed manner at the end of 
that period. 


13. The police shall be bound to produce before a 
^ [Judicial Magistrate] any person who may be found to 
have infringed any of the rules. Skins recovered from 
any such person shall also be produced. 


1GJR .V. Ir \serted by Chief Secretariat No. LK/2003 dated 6th September, 
1946 published in Government Gazette dated 3 Assuj 2003. 

2 . Substituted by Act XL of 1966 for "Magistrate’'. 
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FORM OF LICENCE 

By this licence—«-son of- 

caste--—(occupation)-resident 

of-is permitted to keep floating skins 

numbering-Tor the use of swimming in the- 

river at-for the purpose of agriculture or grazing 

of cattle or pertaining to office of shepherd or trade or for 

such other lawful purposes and to use the same from- 

% 

to---. 

Signature of the Tehsildar. 


Note.—The licence holder may, if he wants to get the licence 
renewed after expiry of the prescribed period apply in the prescribed 
form to the Tehsildar of the Tehsil concerned. 


FORM OF REGISTER REGARDING LICENCE HOLDERS 











SURVEILLANCE OF BAD CHARACTERS 

SURVEILLANCE OF BA\D CHARACTERS. 

NOTIFICATION NO. 13. 


& 


Dated 28th Katik, 1949. 

(Sanctioned hy His Highness the Maharaja Sahib 
Bahadur in Council under State Council Resolution No. 29 
dated 2nd January , 1892). 


Every person whose name is entered in Register No. 10 
pertaining to bad characters shall obtain a permit ticket 
from the Police Station concerned when he intends to go 
to some other place from his place of residence and where- 
ever he sleeps for the night he shall report to the Officer-in- 
^charge of the Police Station of that Illaqa or in his absence 
to the Lambardar or Chowkidar that he is bad character of 
such name and description and on that ticket shall get the 
attestation of the Officer-in-charge of the Police Station or 
signature of the Lambardar or Chowkidar as the case may 
be. On his return he shall get it attested that he"stayed 
there for so many days. On his return to his residence he 
shall produce that ticket in the Police Station concerned 
wherefrom it was issued. 

Whosoever infringes the aforesaid rule shall be liable 
•° punishment for offence under section 188 Ranbir Penal 
Code (disobeying order duly promulgated). 

As to the circumstances under which name of a per¬ 
son shall be entered in Register No. 10, separate detailed 

Rules will be issued by the General Department for 
guidance. 


i 
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[Translated, from original in Urdu published in 
Government Gazette dated 6th Jeth, 1954] 

SURVEILLANCE OF BAD CHARACTERS. 

Register No. 10 and Register No. 9 

CIRCULAR. 

(Sanctioned by His Highness the Maharaja Sahib 
3ahadur in Council vide Resolution No. 3 contained in the 
State Council proceedings dated 17th April, 1897). 

It has been ordered (vide Notification No. 13 sanctioned 
by State Council Resolution No. 29 dated 2nd January, 
1892) that culprits entered in Register No. 10 are liable to 
punishment under section 188 Ranbir Penal Code in case 
of infringement of provisions of the said Notification. No 
Rules, however, have been issued to determine circum¬ 
stances under which name of a person should be entered 
in Register No. 10. The following Rules are, therefore, 
issued and in accordance with these Rules the Superin¬ 
tendents of Police will enter the names of bad characters 
in Register No. 10. J The appeal against the order of the 
Superintendent of Police shall lie to the Sessions Judge. 
The Police in accordance with these Rules is also competent 
to enter the names of bad charcters No. 9. It will be suffi¬ 
cient that in Register No. 9 names of those persons are 
entered who have been convicted and sentenced of 
cognizable offences excepting offences under special or local 
laws as is provided in the Rules. 

1. A person shall not be entered in Register No. 10 
unless one or more of the following facts are satisfactorily 
proved against him :— 

(a) that he is in the habit of committing cognizable 
offences; 

1 [(b) that there is apprehension of commission of 
offences on his part if there is no check on his 


i 

1. See Notification No. 124 infra 

2. Clauae (b) substituted by C. O. No. 336-C of 1047 (G.G. 5th Bhadhon, 

2004 ). 
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movements and he is not subjected to surveil- 
lance] ; 

(c) that he has no ostensible means of subsistence 
and is released on security for good behaviour. 

Explanation.— A person who is proved to have been 
previously convicted thrice of cognizable offences shall be 
understood to be taken as habitual offender . 

2. When the Superintendent of Police on his own 
accord or on the report of any officer subordinate to him, 
may deem it proper to enter the name of a person (coming 
under the purview of rule 1) in Register No. 10, he will 
hear the objections of that person and after fully satisfying 
himself will order that his name shall be entered in Register 
No. 10 subject to any condition which may be considered 

proper to impose. 

3. In order to comply with an order made under rule 
2 a Register in accordance with the form already in vogue 
shall be kept and maintained and it will be known as Sur¬ 
veillance Register or Register No. 10 and in it the names of 
all persons as provided in the above rules shall be entered. 
This Register shall not be destroyed. 

4. On title page of the Register a list of villages and 
towns situated within the jurisdiction of the Police Station 
alphabetically arranged with serial number, will be given 
on the left side and reference to the pages of the register 
opposite each entry on the right side will be given. 

5. For each village and town so arranged alphabeti¬ 
cally as many pages will be allotted as are considered 
proper. 

6. At the end of the Register sufficient number of 
pages will be left apart to enter the names and descriptions 
of such persons whose residence is not known but frequent¬ 
ly visit the Illaqa of that Police Station. 

7. Name and description of each culprit shall be enter¬ 
ed as far as possible on pages allotted to that village or 
town wherein he ordinarily resides or which he frequents. 
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8. This Surveillance Register will be kept as a confi¬ 
dential document of the Police Department and its contents 
will not be disclosed except to proper officers of the Depart¬ 
ment, District Magistrate or higher officers, in ordinary 
course of business. 

9. Police surveillance shall comprise such close 
watch over the movements of the person under surveillance, 
by Police Officers, village headman and village watchman, 
as may be practicable without any illegal interference. 

10. The Sessions Judge. Superintendent of Police or 
any other Officer empowered by the Government in this 
behalf, shall examine such entries'in the Register from time 
to time. They shall have power to remove the names of 
persons from the Register on account of good behaviour or 
for some other reasons. In case such officer is other than 
the Superintendent of Police, he shall inform the Superin¬ 
tendent of Police of such removal of names. A bad character 
may apply to the Superintendent of Police for the removal 
of his name from the Register on the ground that entries 
of good behaviour have been made in his favour and the 
Superintendent of Police may, after making enquiry, pass 
proper orders on such application. *Appeal from such 
orders also shall lie to the Sessions Judge. 

ENTRIES IN REGISTER NO. 9 BY SUPERINTENDENT 

OF POLICE. 

11. Irrespective of the fact whether a person is enter¬ 
ed in Register No. 10 or not, a Register will be maintained 
in the office of the Superintendent of Police of each District 
in the form already prevalent, for entering the names of 
persons who are convicted of any of the cognizable offences. 

12. Entries in this Register will be made in accordance 
with the report of subordinate officers in case— 

(a) order is not appealable, immediately on receipt 
of the report; 


1. See Notification No. 124 infra. 
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(b) order is appealable, but no appeal is filed, after 

expiry of period of limitation of appeal; 

(c) appeal is filed, on receipt of report that appeal is 

rejected and sentence is maintained. 

13. It will be the duty of every Court Inspector or 
Assistant Court Inspector, or any official appointed to con¬ 
duct cases that he should report immediately to the Super¬ 
intendent of Police about the decision of cases referred to in 
the aforesaid rule for making entries in the Register. 


REGISTER BOOK OF POLICE STATION. 

* 

# • 

14. In every Police Station a Register known as Con¬ 
viction Register according to the prescribed form will be 
kept and maintained in which names of all those persons 

shall be entered who have been convicted of cognizable 

• 

offences and who reside within the jurisdiction of that 
Police Station or visit that Illaqa and in this Register all 
proved crimes shall also be recorded. 

15. All the provisions of rules 4 to 7 of this Circular 
with respect to Register No. 10 will apply to Register No. 9 
i.e. Police Station Register just as those are applicable to 
Register No. 10. 


16. In accordance with the aforesaid provisions entries 
shall be made by the Officer-in-charge of the Police Station 
personally or under his supervision by a subordinate. 


17. After making the entries in the aforesaid Register 
it shall be the duty of the Officer-in-charge of the Police 
Station to produce it at the time of inspection before the 
Superintendent of Police who will sign the entries after 
ascertaining and checking, if these have been made from 
information received through proper sources such as report 
from Police Station or Judicial Department etc. The 

to the entry shal * keep the papers (according 

to which entries were made in the Register) with due care 

cnrr^o SUC ^- manner that in case of inspection and checking 
corresponding papers may easily be traced out. 
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18. Entries in the Register shall not be disclosed at 
all to persons whose names have been entered in the said 
Register or to persons to whom such disclosure is not 
necessary as part of legitimate duty. 

19. The Register will not be open to inspection merely 
as a record to help in the preparation of a Challan or as a 
record of previous conviction. A person entered in the 
Register shall not be subjected to surveillance so long as his 
name is not entered in Register No. 10 according to aforesaid 
rules. Any employee of the Police Department who keeps 
a watch on a person whose name is not entered as a matter 
of fact, in Register No 10, shall be suspended. 

20. The Superintendent of Police, from time to time, 
will make necessary correction by removing the names of 
persons who died or gave up their residence in that Illaqa. 


[Translated from original in Urdu published in Go¬ 
vernment Gazette dated 17th Phagan, 1972.] 

JUDICIAL DEPARTMENT 

NOTIFICATION No. 124. 

His Highness the Maharaja Sahib Bahadur has been 
pleased to order (vide Chief Minister’s letter No 7356/F- 
269-09, dated 10th February 1916) that in future appeals 
against the orders by which names of bad characters are 
entered in Police Register No. 10 will be heard by the 
^District Magistrates] instead of'Sessions Judges and in 
r this respect sanction of the Resident has also been received 
e (vide letter No. 7112/269-F-09, dated 31st January 1916). 
e Accordingly Resolution No. 1 dated 17th April 1897 will be 
•r considered as amended. 

(fl 

rt This Notification is published in the Gazette for general 

a e information. 

$ 

ir« ____ 

nt ---r--- 

1. Substituted by Act X of 2010 for "Governor”. 


14 LAW OF INHERITANCE PERTAINING TO APOSTATE 

[Translated from original in Urdu published in Judicial 

Circular Vol. I page 110] 

LAW OF INHERITANCE PERTAINING TO APOSTATE. 

CIRCULAR NO. 107. 

[Sanctioned under Resolution No. 6 dated 31st Decem¬ 
ber, 1892 and entered in the proceedings of the State 

Council.} 

Read a report of the Wazir Wazarat Anantnag to the 
effect that a Pandit resident of Pariwan has alongwith his 
wife and children embraced Islam and his mother has appli¬ 
ed that her son the new convert should be turned out of her 
house as under the orders of His Highness the Maharaja 
Bahadur any person adjouring the religion of his fore¬ 
fathers is deprived of succeeding to the property of his 
father.’ 

Resolved by the Council that action may be taken 
according to law and ancient usage. 

This resolution is published in the form of a circular 
for the information of the public. 


* • 
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[Translated from original in Urdu publised in Go¬ 
vernment Gazette dated 1st Chet , 1950 ] 

THE JUDICIAL OATHS RULES, 1950 (1894 A. D.) 

CIRCULAR NO. 34. 

Sanctioned by His Highness the Maharaja Sahib 
Bahadur in Council vide Resolution No. 28 contained in the 
Council Proceedings dated the 13th January, 1894. 

Whereas it is expedient to frame rules relating to judi¬ 
cial oaths, affirmations and declarations, it is hereby com¬ 
manded as follows :— 


1.—PRELIMINARY. 

1. These Rules shall come into force from the date of 
the sanction of the Council. 

2. Nothing herein contained shall apply to the pro¬ 
ceedings before Courts Martial. 

II.—AUTHORITY TO ADMINISTER OATHS AND 

AFFIRMATIONS. 

3. All Courts and persons having by law or consent of 
parties, authority to receive evidence, are authorised to ad¬ 
minister by themselves or by an officer empowered by them 
in this behalf oaths and affirmations in discharge of the 
duties or in exercise of the powers imposed or conferred on 
them respectively by law. 

111 —PERSONS BY WHOM OATHS AND AFFIRMA¬ 
TION MUST BE MADE. 

4. Oaths or affirmations shall be made by the follow¬ 
ing persons :— 

(a) all witnesses, that is to say all persons who may 

(awfully be examined or give or be required to give, evi- 

c ence by or before any Court or person having, by law or 

consent of parties, authority to examine such persons or to 
receive evidence ; 
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(b) interpreters of questions put to, and evidence 
given by witnesses ; and 

(c) jurors. 

Nothing herein contained shall render it lawful to ad¬ 
minister, in a criminal proceeding, oath or affirmation to 
the accused person, 1 [unless he is examined as a witness for 
the defence], or necessary to administer to the official inter¬ 
preter of the Court, after he has entered on the execution of 
the duties of his office, an oath or affirmation that he will 
faithfully discharge those duties. 

Note.—The evidence of a witness below the age of 10. if expedi¬ 
ently taken without an oath or affirmation, is admissible. 

2 [5. Where the witness, interpreter or juror is a 
Hindu or Mohammedan, or has an objection to making an 
oath, he shall, instead of making an oath, make an affirma¬ 
tion. In every other case, the witness, interpreter or juror, 
shall make an oath.] 

IV—FORMS OF OATHS AND AFFIRMATIONS. 

6. All oaths and affirmations made under rule 4 shall 
be administered according to the following forms but the 
Court may, if it thinks fit, place, at the time of administering 
oath, the holy book which he considers binding on him in 
the hands of the witness or the interpreter, and tender an 
oath according to the forms given below : — 

Civil. 


e 


Oath. 


Whatever evidence I give in this case and before th 

Court shall be true. I shall state nothing 
but truth. So help me God. 


I do solemnly affirm that the evidence I shall give in 

this case before the Court, shall be the 
truth, the whole truth and nothing but 

truth. 


Affirmation. 


1. Inserted after the words "person” by Act XLII of 1956. 
2 Rule 5 substituted by Act IV of 1977, Schedule I 


IS 
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I shall translate correctly and accurately whatever 

statement is made by the witness before 
the Court. So help me God. 


Oath for the trans¬ 
lator. 


I do solemn^ affirm that I shall translate correctly and 

accurately whatever statement is made 
by witness before the Court. 


Affirmation. 


Criminal. 

FOR THE WITNESS IN CASES TRIABLE BY THE 

JURORS.. 

The evidence I shall give before the Court and the jury- 
Qath men relating to matters to be decided 

between the Government Servants and 
the prisoners present in the Court, shall be the truth and 
nothing but the truth. So help me God. 

I do solemnly affirm that the evidence I shall give be- 

Affirmation.' * ure the Court and the jurymen relating 

to the matters to be decided between the 
Government Servants and prisoner present in the Court, 

shall be the truth, the whole truth and nothing but the 
truth. 


IN OTHER CRIMINAL CASES. 

The evidence I shall give in this case shall be the truth, 

oath. whole truth and nothing but the 

truth. So help me God. 


I do solemnly affirm that the evidence I shall give in 

Affirmation. the Court, shall be the truth, the whole 

truth and nothing but the truth. 


I shall translate correctly and truly whatever is stated 

oath. ky the witness as between the Govern- 

men t Servants and the prisoner present 
m the Court. ^ 


FOR THE JURYMEN. 


I take oath, 
and verdict in the 


I shall judge truly and give true opinion 
case according to the evidence before me. 
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I solemnly affirm that I will judge truly between the 

Government Servants and prisoner in 

the Court and will give a true verdict 
according to the evidence. 


Affirmation. 


7. If any party to. or witness in, any judicial procee¬ 
ding, offers to give evidence on oath or solemn affirmation 
in any form common amongst, or held binding by persons 
of the race or persuation to which he belongs, and not re¬ 
pugnant to justice or decency, and not purporting to affect 
any third person, the Court may, if it thinks fit, notwith¬ 
standing anything herein before contained in this Circular, 
tender such oath or affirmation to him. 

8. If any party to any judicial proceeding offers to be 
bound by any such oath or solemn affirmation as is men¬ 
tioned in rule 7, if such oath or affirmation is made by the 
other party to or by any witness in such proceeding, the 
court may, if it thinks fit, ask such party or witness or cause 
him to be asked, whether or not he will make the oath or 
affirmation : 


Provided that no party or witness shall be compelled 
to attend personally in Court solely for the purpose of 
answering such question. 

9. If such party or witness agrees to make such oath 
or affirmation, the Court may proceed to administer it, or, 
if it is of such a nature that it may be more conveniently 
made out of Court, the Court may issue a Commission to 
any person to administer it, and authorize him to take the 
evidence of the person to be sworn or affirmed, and return 
it to the Court. 


10. The evidence so given shall, as against the person 
who offered to be bound as aforesaid, be conclusive proof of 
the matter stated. 


11. If the party or witness refuses to make the oath 
or solemn affirmation referred to in rule 7, he shall be 
punished with a fine, but the Court shall record, as part of 
the proceeding, the nature of the oath or affirmation pro¬ 
posed, the facts that he was asked whether he would make 
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it, and that he refused it, together with any reason which he 
may assign for his refusal. 

V.—MISCELLANEOUS. 

12. No omission to take any oath or make any affir¬ 
mation, no substitution of any one or any other of them, and 
no irregularity whatever, in the form in which any one of 
them is administered, shall invalidate any proceeding, or 
render inadmissible any evidence whatever in or in respect 
of which such omission, substitution or irregularity took 
place or shall affect the obligation of a witness to state the 
truth. 

13. Every person giving evidence on any subject be¬ 
fore any Court or person hereby authorized to administer 
oaths and affirmations shall be bound to state the truth on 
such subject. 

14. Ranbir Penal Code Section 178, sub-section (1) 
shall be construed as if, after the word "oath” the words "or 
affirmation” were inserted. 

15. Subject to the provisions of rule 4, every person 
appointed to any office shall, before entering on the execu¬ 
tion of the duties of his office, be required to make an oath. 

or to make or subscribe any affirmation or declaration 
whatever. 


I 
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PROHIBITION OF HYPOTHECATION OF A HUMAN BEING 21 

IN LIEU OF A DEBT 

i Translated from original in Urdu published in Government 

Gazette dated 4th Assuj, 1950.] 

PROHIBITION OF HYPOTHECATION OF A HUMAN 

BEING IN LIEU OF A DEBT 

ISHTIHARNO. 112. 

(State Council Resolution No. 34 dated 16th August , 1893.) 

It has been noticed that in some parts of the 
Jammu Province practice is prevalent that a human being 
is hypothecated in lieu of a debt. Whereas it is essential to 
stop absolutely for future this practice against public policy 
His Highness the Maharaja Sahib has been pleased to order 
(vide No. 62/2655 dated 19th Magh, 1949) that whoever in 
future keeps a human being in hypothecation for securing 
the payment of his debt will be liable to punishment under 
section 188 Ranbir Penal Code, (disobedience to order duly 
promulgated). Such contract of hypothecation will be con¬ 
sidered as void and creditor will not be entitled to realize 
debt through a Law Court. 

Contracts entered into before the promulgation of this 
Ishtihar will be treated as cancelled so far as condition of 
hypothecation of a human being is concerned. There will, 
however, be no restriction as to institution of a suit for re¬ 
covery of money advanced. 



PROHIBITION OF REMOVAL OF BOVINE ANIMALS BEYOND 

STATE TERRITORIES. 



[ Translated from original in Urdu published in Judicial 

Circulars Vol. I, Page 361 ] 

PROHIBITION OF REMOVAL OF BOVINE ANIMALS 

BEYOND STATE TERRITORIES. 

NOTIFICATION NO. 119. 

8th Maghar 1950. 

According to the Irshad of late Shri Maharaja Sahrb 
Bahadur of revered memory dated 18th Maghar.. 1939 
(attached with the report of the High Court) taking of 
bovine animals beyond the State territories is prohibited. 
In a case a reference has been made to His Highness the 
Maharaja Sahib Bahadur praying elucidation on the point 
if it is an offence or not to take bovine animals beyond the 
State territories by the residents of the adjoining villages 
of the adjoining territories for ploughing purposes. His 
Highness the Maharaja Sahib Bahadur is pleased to order 
[vide order dated 14th Katik 1950) that the Irshad of His 
Highness the Maharaja Sahib Bahadur dated 18th Maghar, 
1939 is clear and explicit and according to it compliance 
"hall be made. In accordance with the aforesaid Irshad, 
therefore, this Notification is published for general infor¬ 
mation that no person shall take bovine animals beyond the 
State territories for any purpose whatsoever. Any infringe¬ 
ment of this Notification which has the force of law will be 

punished as an otfence as laid down in section 188, Ranbir 
Penal Code. 


[Translated from original in Urdu published in Judicial 

Circulars Vol. Ill Page 8] 


ISHTIHAR NO. 218. 


I 


20th Ma l r C ch°m6 V l de ^ ReS ° lUti ° n No • 30 dated 

of wfn* 6 ° f pr ° mul g ation o f Ishtihar prohibiting export 
■f bovine animals to places outside the State many 

persons have not refrained from such acts and complaints 

>■ In 1970 system of rerniu7 W a7lntT 0 ducTd: See infral- 
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STATE TERRITORIES. 


have been made that such offences are still being commit¬ 
ted. Therefore, with a view to check the commission of 
such offences it is hereby notified that an informant who 
will get the accused arrested along with bovine animals 
while taking them outside the State boundries will get a 
reward out of the fine imposed upon the accused for such 
an offence in case such information is proved to be true. It 
is incumbent upon the Court to grant reward out of the fine 
inflicted in such cases to persons who arrest or get arrested 
the accused along with the animals while the latter are 
being taken outside the State boundaries. 

4th Jeth, 1953. 


Re-exportation. 


RULES RELATING TO EXPORTATION OF BOVINE 

ANIMALS 1970 (1913 A. D). 

1. All bovine animals imported temporarily into the 

Certificate ot import, territories of the State except those 

laden with goods or yoked to conveyan¬ 
ces or otherwise for trade purposes shall 
be taken direct to the nearest frontier J Customs Post and a 
certificate of import in form A obtained from the official 
in charge of that post. 

2. On the re-exportation of such animals the certi¬ 
ficate of import obtained according to 

rule 1 above shall be handed over at the 
post of export and the re-exportation shall thereupon be 
allowed provided that the number tallies with the number 
imported except as provided in rule 3 below and the export 
takes place within three months of the date of import. Pro¬ 
vided further that the export of such calves also shall be 
allowed as may be proved to have been born of the cows 
within the State after their importation. 

3. If all the bovine animals entered in a certificate 

of import are not re-exported at one and 
the same time and some are left for be¬ 
ing re-exported subsequently, the 2 Sub- 


Re-exportation 

piecemeal. 


1. There is now no Customs Post on the border of the State except a 
Toll Post at Lakhanpur. 

• 2. For the words "Mahaldar”, ‘'Sub-Inspector” and “Inspector” the 

words "Sub-Inspector”, “Inspector" and ••"Superintendent” respectively have 
been substituted by Act III of 2008 (Editor) 

•'How Deputy Commissioner. Excise and Taxation. 
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Inspector at the post of re-export shall note this fact in the 
remarks column of the certificate of import and shall then 
return it to the owner or carrier for being produced wit 
the remaining number, when it is exported and the re-ex¬ 
portation shall be allowed according to the piovisions of 

rule 2 above. 


4. When any bovine animal not imported in the 

State during the preceding 3 months and 
Fresh exportation accompan i e d by a certificate of import is 

Bon intended to be exported temporarily for 

trade agricultural or grazing purposes the owner or carrier 
exporting it shall file a declaration in the form marked B, 
duly attested and verified by the Lambardar or the Patwari 
of the village of export and shall thereupon be allowed to 

export. 


Note.—Printed forms of declaration will be supplied free by any 
frontier Customs post on application. Bona fide owners of bovine 
animals when transferring their residence shall be allowed to take 
their animals along with them as well as those given as gifts on 
occasions of marriage. 


Register of fresh ex- 
portation. 


5. A register of all bovine animals temporarily ex¬ 
ported on furnishing a declaration accor¬ 
ding to rule 4 shall be maintained at the 
post of export in Form C, and the signa- 
ture or thumb mark of the exporter obtained on both export 
and import in the columns provided for the purpose. The 
exporter should be given a duplicate copy of this declara¬ 
tion signed by the Sub-Inspector of the post. Marks of 
identification of animals should be noted in the registers 
of imports and exports as well as in the declaration for ex¬ 
port. 


b. If the animals are not imported by the same 
Rc-importution by rcm te by which they were exported the 

other routes. duplicate copy of the declaration granted 

at the post of exportation shall be pro¬ 
duced and the ^ub-Inspeetor concerned should endorse it 
vith an acknowledgment of re-importation and forward 


1. See foot-note 1 to rule 3. 
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the same immediately to the ! Sub-Inspector of the post of 
export and the latter shall note the fact in remarks column 
of the register. 

7. If any Zamindar or other person has to take out 

his animals very frequently for trade. 
andTmports. eXP ° rtS agricultural or grazing purposes to the 

^adjoining Indian territory] he shall 
furnish a duly attested declaration in form D, to the nearest 
^Customs post and he shall thereupon be granted a perma¬ 
nent pass in Form E. 

Note.—Printed forms of declaration will be supplied free on demand. 


An annual register in Form F, shall also be regularly 
maintained at the post of issue of the permanent pass. 

8. The permanent pass shall be renewed each year 

in the month of Baisakh and any addi- 
Additions and defi- tions or alterations that are made during 
cienci.es. the course of the year and any deficien¬ 

cies that are occasioned by natural death, 
etc. shall immediately be reported to the 1 2 Sub-Inspector, 
with sufficient proofs to corroborate good faith in the case of 
deficiencies and the 2 Sub-Inspector shall, provided that he 
has no reason to doubt the report, note the necessary 
changes in the pass and the Register. 


9. All certificates and passes granted under these 

rules and the animals for which they are 
tion CCk Und venfica ‘ given shall be produced for check and 

verification at any time on demand by 

any officer of the— 

(a) Customs and Excise Department, not below the 

rank of 2 Assistant Inspector, 

(b) Revenue Department, not below the rank of 

Naib-Tehsildar. 


1. Substituted by A.L.O. 2008 for "adjoining British territory". 

2. See foot-note 1 to rule 3. 
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10. Whoever, 

Offences and punish¬ 
ment. 

(a) exports animals except under a certificate of im¬ 

port or a pass or without furnishing a duly at¬ 
tested declaration, 

(b) furnishes or attests a false declaration, 

(c) does not re-import animals within the prescribed 

period, 

(d) cannot satisfactorily account for any bovine ani¬ 
mals which he is known to have possessed. 

(e) refuses to produce passes and animals for inspec¬ 

tion, or 

(f) otherwise commits an infraction of these rules 

or the certificates and passes issued thereunder- 
or of any other rules for the time being in force 
in regard to the exportation of bovine animals, 

(g) abets in the commission of any offence or infrac¬ 

tion, 

he shall be liable to punishment under section 188 of Ranbir 
Penal Code. 

11. The 1 Sub-Inspector of the post of export shall 

Report of offences. send imm ediate report to the inspector 

of Customs and Excise if any bovine 
animal is not imported within the 
promised period which shall in no case exceed 3 months. 


A. CERTIFICATE OF IMPORT OF BOVINE ANIMALS 
Month and date. 

Name and address of carrier or owner. 


1. See foot-note 1 to rule 3 . 
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Detail of Animals :— 

Cows. 

Oxen. 

Calves. 

Total. 

% 

Purpose for which imported. 

Remarks. 

Signature of ^ub-Inspector of the post of Import with 
the name of post. 

Date of re-exportation. 

Remarks. 

Signature of ^ub-Inspector of the post of Export with 
the name of post. 

B. DECLARATION OF EXPORTATION 

I-son of-resident of-— 

Tehsil-hereby declare that the bovine animals 

detailed below are being exported temporarily for the 
purpose of-and shall all of them without any de¬ 
ficiency whatever be re-imported within-months 

and-days failing which I shall be answerable and 

liable to punishment under the Customs Act of 1958 or any 
other law for the time being in force. 

F**— . . 

Details;— 
fc Cows. 

4 

P 

• 

Oxen. 

Calves. 


1. See foot-note 1 to Rule 3. 
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Total. 


I attest the above. 


Signature 

Date 

Lambardar 

Patwari 


Signature. 

Date. 

C. REGISTER OF TEMPORARY EXPORTS 
Serial No. 

Month and date. 

Name and address of exporter. 

Details of animals exported : — 

Cows. 

Oxen. 

Calves. 

Total. 

Purpose of exportation. 

Period within which re-importation is promised. 


Signature of Exporter. 

Date of re-importation. 

Signature of Importer . 

Remarks. 
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D. DECLARATION OF FREQUENT EXPORTATION 

AND IMPORTATION 


X _ son 0 f---resident 

of— -Tehsil-hereby state that the 

bovine animals detailed below will be taken out frequently 

to the adjoining Indian territory for the purpose of--- 

and, therefore, declare that I shall always conform to and 
follow the rules and orders in this behalf failing which I 
shall be liable to punishment under the Customs Act of 
1958 or any other law for the time being in force. 

Details:— 

Cows. 

Marks of identification. 

Oxen. 


Marks of identification. 
Calves. 

Marks of identification. 
Total. 

Date. 


Signature. 


I attest the above. 


Lambardar 



i 

Date. 




Patwari 
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E. PERMANENT PASS. 

No. of Register. 

Month and date. 

Name and address of grantee. 

Purpose of frequent exportation and importation. 

Details : — 

Cows. 

Marks of identification. 

# 

Oxen. 

Marks of identification. 

Calves. 

Marks of identification. 

Total. 

Changes during the year. 

Remarks. ' • , 

Signature of 1 Sub-Inspector . 

In duplicate—one for grantee and the 2nd for office of 
issue. 

I 


1 


1 Sec foot-note 1 to Rule 3. 
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F. REGISTER OF FREQUENT IMPORTATION AND 
EXPORTATION FOR THE YEAR 19 

Serial No. 

Month and date. 

Name and address of grantee. 

Purpose. 

Details:— 

Cows. 

Marks of identification. 

Oxen. 

Marks of identification. 

Calves. 

Marks of identification. 

Total. 

Changes during the year. 

Month and date. 

Nature of change. 

Cows. 

Marks of identification. 

Oxen. 

Marks of identification. 

Calves. 

Marks of identification. 

Remarks. 

Note :— A full page shall be allotted to each number. 



THE TREASURE TROVE ACT, 1954. (1897 A. D.) 

CONTENTS. 

Section. 


Section. 

1. Short title. 

2. Application. 

3. Definitions. 

4. Owner. 

5. Notice by finder of treasure. 

6. Procedure by Tehsildar on 
receiving notice. 

7 Procedure by the Deputy 
Commissioner on the report 
of Tehsildar. v 

8. Notification requiring 
claimants to appear. 

9. Forfeiture of right on fail¬ 
ure to appear. 

10. Matters to be enquired into 
and determined by the 
Deputy Commissioner or 
Tehsildar. 

11. Treasure how to be divided. 

12. Time to be allowed for suit 
by persons claiming the 
treasure. 

13. When treasure may be de¬ 
clared ownerless : appeal 
against such declaration. 

14. Proceedings subsequent to 
declaration. 


15. When no other person 
claims as owner of place, 
treasure to be given to 
finder. 

Hi. When only one such person 
claims and his claim is not 
disputed, treasure to be 
divided ; and shares to be 
delivered to parties. 

17. In case of dispute as to 
ownership of place, pro¬ 
ceedings to be stayed. 

18. Settlement of such dispute. 

19. And division thereupon. 

20. Power to acquire the trea¬ 
sure on behalf of Govt. 

21. Decision of Deputy Com¬ 
missioner final ; and no suit 
to lie against him for acts 
done bona fide. 

22. Officer making an enquiry 
to exercise powers of Civil 
Court. 

23. Power to make rules. 

Penalties. 

24. Penalty on finder failing to 
give notice etc. 

25. Penalty on owner abetting 
offence under section 24. 


i 

i 


Amendments made (after 1956 edition) by Act No.— 

1. X of 1996. 

2. Ill of 2008 

3. X of 2010 

4. XL of 1966 


rREASURE TROVE ACT, 1954 (1897 A. D.) 


33 


[Translated from the original inUrdu published in 
Government Gazette dated 6th Jeth, 1954.] 

THE TREASURE TROVE ACT, 1954 (1897 A. D.) 

[Sanctioned by His Highness the Maharaja Sahib 
Bahadur in Council vide Council Resolution No. 37, dated 
30th January,1897.] 

Whereas it is expedient to enact the law relating to 
Treasure Trove, it is hereby commanded as follows :— 

1. This Act may be called the Jammu and Kashmir 
Treasure Trove Act. 

2. ' It shall not apply to a treasure which does not 
exceed in amount or value of ten rupees and is found from 
the house in which finder resides or from a Ahata belong¬ 
ing to the finder and which is in his actual possession. But 
if a treasure consisting of ancient coins, is found, the finder 
shall immediately deposit the treasure in the nearest Go¬ 
vernment Treasury. The finder of such a treasure shall be 
entitled to such a compensation as may be deemed reason¬ 
able by a competent authority after taking into considera¬ 
tion the value of the treasure or rate prevalent thereof. 


3. ''Treasure” means anything of any value hidden in 
the soil, or in anything affixed thereto. 

*[ x x x ] 

4. When a person is in possession of a land or of any¬ 
thing affixed thereto, in pursuance of the terms of a deed 
of transfer from the original owner, the person in posses¬ 
sion shall be held to be bound by these rules if a treasure be 
found on that land. 

5. Whenever any treasure exceeding in amount or 


1. Definition of "Chief Revenue Officer” deleted by Act III of 2008. 
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value of ten rupees is found, the finder shall give to the 
3 1 Deputy Commissioner] having jurisdiction notice in 
writing as early as practicable— 


(a) of the nature and amount or approximate value 
of such treasure ; 

(b) of the place in which it was found ; 

(c) of the date of the finding ; 


and either deposit the treasure in the nearest Government 
Treasury, or give the 1 [Deputy Commissioner] such secu¬ 
rity as the 1 [Deputy Commissioner] may think fit to pro¬ 
duce the treasure at such time and place as he may appoint. 

6. On receiving such a notice, the 2 [Tehsildar] shall 
after making a summary enquiry (if any) submit a report 
regarding the followng to the 1 [Deputy Commissioner] — 

(i) the nature, amount, or value of the treasure 
found ; 

(ii) the place in which the treasure was found ; 

(iii) the name of the finder and of owner of the place 
in which the treasure is found ; 

(iv) any other information which may be necessary 
to communicate in this behalf. 

7. On receiving such an information, the 1 [Deputy 
Commissioner] shall if no summary enquiry under section 
6. has been held, either hold an enquiry himself or direct 
the 3 [Tehsildar] concerned to enquire into the matter. 

8. After an enquiry is held on spot, the 1 [Deputy 
Commissioner] or the 3 [Tehsildar] (if the * [Deputy Com¬ 
missioner] may make over the enquiry to him taking into 
consideration the difficulties to which the concerned persons 
will be subjected if ordered to appear at the 1 [Deputy Com¬ 
missioner’s] headquarter) shall take the following steps, 
namely :— 


1. Substituted by Act III of 
the Province”. 


2008 for "Governor” or 


3 lnh s y, ut . e ^ b u y Act 111 of 2008 for "Wazir Wazarat”. 

3. Substituted by Act III of 2008 for "Wazir Wazarat” 


"Governor of 
or "Wazir”. 
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(a) He shall publish a notification to the effect that 
on a certain date, certain treasure mentioning its nature, 
amount and approximate value, was found in a certain 
place, requiring all persons claiming the treasure or any 
part thereof to appear personally or by agent before the 
1 [Deputy Commissioner] or the 2 [Tehsildar,] as the case 
may be, on a day and at a place therein mentioned, such day 
not being earlier than 3 months, or later than 6 months, 
after the date of publication of a notification. 

(b) When the place in which the treasure appears 
to the 1 [ De Puty Commissioner] to have been found was on 
the date of the finding in the possession of some person 
other than the finder, the 1 [Deputy Commissioner] or the 
2 [Tehsildar,] as the case may be, shall also serve on such 
other person a special notice in writing to the same effect. 

9. Any person having any right to such treasure or 
any part thereof, as owner of the place in which it was 
found or otherwise, and not appearing as required by the 
notification issued under section 8, shall forfeit such right. 

10. On the day notified under section 8 the 1 [Deputy 
Commissioner] or the 2 [Tehsildar,] as the case may be, shall 
cause the treasure to be produced before him and shall en¬ 
quire as to and determine :— 

(a) the person by whom, the place in which and 

the circumstances under which such treasure 
was found ; and 

* 

(b) as far as possible the person by whom such 
treasure was hidden. 

11. Subject to the Rules which may be framed under 
provisions of this Act the treasure trove shall be divided up 
equally between the Government on one hand and the 
finder and the persons appearing as required by the noti¬ 
fication under section 8 and claiming such treasure, on the 
other. 


1. Substituted by Act III of 2008 for "Governor” or 
the Province.” 

2. Substituted by Act III of 2008 for "Wazir Wazarat’ 


"Governor of 
or "Wazir”. 
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12. If on enquiry made under section 10. the 1 [Deputy 
Commissioner] or the 2 [Tehsildar] sees reason to believe 
that the treasure was hidden within one hundred years, 
before the date of the finding, by a person appearing as 
required by the said notification and claiming such treasure, 
or by some other person under whom such person claims, 
the 1 1 Deputy Commissioner] shall make an order adjourn¬ 
ing the hearing of the case for such period as he deems 
sufficient to allow of a suit being instituted in the Civil 
Court by the claimant to establish his right. 

13. If, upon such enquiry the ^Deputy Commis¬ 
sioner] or the 2 [Tehsildar,] as the case may be, sees no rea¬ 
son to believe that the treasure was so hidden, or if where 
a period is fixed under sections 12, no suit is instituted as 
aforesaid within such period to the knowledge of the 
1 [Deputy Commissioner] or if such suit is instituted within 
such period and the plaintiff’s claim is finally rejected the 
‘[Deputy Commissioner| may declare the treasure to be 
ownerless. Any person aggrieved by a declaration made 
under this section may appeal against the same within two 
months from the date thereof to the Revenue Minister. 

Subject to such appeal every such declaration shall be 
final and conclusive. 

14. When a declaration has been made in respect of 
any treasure under section 13, half treasure shall, in accor¬ 
dance with the provisions hereinafter contained, either be 
delivered to the finder thereof or be divided between him 
and the owner of the place in which it has been found in the 
manner hereinafter provided and the remaining half shall 
be deposited in the Government treasury. A finder or owner 

of the place where treasure is found shall not be entitled to 
more than half the treasure. 

15. When a declaration has been made in respect of 
any treasure as aforesaid, and no person other than the 
tinder of such treasure has appeared as required by the 
notification published under section 8 and claimed a share 


2 Act 111 of 2008 for "Governor”. 

2. Substituted by Act III of 2008 for "Wazir Wazarat”. 



TREASURE TROVE ACT 1954 (1897 A. D.) 


37 


of the treasure as owner of the place in which it has been 
found the 1 [Deputy Commissioner] shall deliver the share 
to the finder thereof. 

• 

16. When the declaration has been made as aforesaid 
in respect of any treasure, and only one person other than 
the finder of such treasure has so appeared and claimed and 
the claim of such person is not disputed by the finder, the 
1 [Deputy Commissioner] shall proceed to divide half of the 
treasure between the finder and the person so claiming 
according to the following rule, namely : — 

If the tinder and the person so claiming have not 
entered into any agreement then in force as to the disposal 
of the treasure, one-fourth of the value of the treasure shall 
be allotted to the finder. And if the finder and such person 
have entered into any such agreement, the half of the 
amount of the treasure shall go to the Government and the 
remaining half shall be disposed of in accordance there¬ 
with : 


Provided that the 1 [Deputy Commissioner] may, in 
any case, if he thinks fit. instead of dividing the treasure as 
directed by this section— 

(a) allot to either party the whole or more than his 
share of such treasure, on such party paying to the 
1 [Deputy Commissioner] for the other party such sum of 
money, as the 1 [Deputy Commissioner] may fix as the 
equivalent of the share of such other party or of the excess 
so allotted, as the case may be, or 

(b) sell half the portion or any portion of that half 
by public auction and divide the sale proceeds between the 
parties according to the rule hereinbefore prescribed : 

Provided also that when the 1 [Deputy Commissioner] 
has by his declaration under section 13 rejected any claim 
made under this Act by any person other than the said 
finder or person claiming as owner of the place in which the 
treasure was found, such division shall not be made until 



1. Substituted by Act III of 2008 for "Governor”. 
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after the expiration of two months without an appeal 
having been presented under section 13 by the person whose 
claim has been so rejected or when an appeal has been so 
presented after such appeal has been dismissed. 

When the 1 [Deputy Commissioner] has made a division 
under this section, he shall deliver to parties half of such 
treasure or the money in lieu thereof to which they are res¬ 
pectively entitled under such division. 


17. When a declaration has been made as aforesaid in 
respect of any treasure, and two or more persons have 
appeared as aforesaid and each of them claimed as owner 
of the place where such treasure was found, or the right of 
person who has so appeared and claimed is disputed by the 
finder of such treasure, the 1 [Deputy Commissioner] shall 
deposit such treasure in the State treasury and shall make 
an order staying his proceedings with a view to the matter 
being enquired into and determined by a civil court. 

18 . Any person who has so appeared and claimed may, 

within one month from the date of such order, institute a 
suit in the civil court to obtain a decree declaring his right 
and in every such suit the finder of the treasure and all 
persons disputing such claim before the ! [Deputv 
Commissioner] shall be made defendants. 


19. If any such suit is instituted and the plaintiff’s 
claim is finally established therein, the 1 [Deputy Commis¬ 
sioner] shall subject to the provisions of section 11, divide 
the treasure between him and the finder. If no such suit 
is instituted as aforesaid, or if the claim of the plaintiff in 

Hnnt UC l h t U n S ^ r i e finally re .jected, the 1 [Deputy Commis- 
trppli S ^ al fK de o V I r half the amount of value of the 

nertv nf n* and the ° ther half sha11 be the P«>- 

perty of the Government. ^ 


20. The 1 [Deputy Commissioner] may at any tim 

hveri^^H- a r r eCla t r l f ti0n Under section 8 - and before de 
f, g ° r dlvldm S the treasure as hereinbefore provide* 

on bttfalf Y f W tv! tl ^ g Under hiS hand his in tention to acquir 

porbon hereof" <f 0 ™nment the treas ure or any specifie 
portion thereof which is not less than half of it, by paymer 


1. Substituted by Act III of 2008 for "Governor”. 
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to the persons entitled thereto of a sum equal to the value 
of the materials of such treasure or portion and may place 
such sum in deposit in the State treasury to the credit of 
such persons, and thereupon such treasure or portion shall 
be deemed to be the property of the Government, and the 
money so deposited shall be dealt with, as far as may be, as 
if it were such treasure or portion. 

21. No decision passed or act done bona fide by the 
1 [Deputy Commissioner] under this Act shall be called in 
question by any civil court and no suit or other proceedings 
shall lie against him for anything done in good faith in 
exercise of the powers hereby conferred. 

22. An officer making any inquiry under this Act may 
exercise any power conferred by the Code of Civil Proce¬ 
dure for the trial of suits. 

2 [23. The Government may from time to time make 
rules to carry out the purposes of this Act.] 

PENALTIES. 

24. If the finder of any treasure fails to give the notice 
or does not either make the deposit, or give security requir¬ 
ed by section 5, or alters or attempts to alter such treasure 
so as to conceal its identity the share of such treasure or the 
money in lieu thereof to which he would otherwise be 
entitled, shall vest in 1 2 3 [the Government] and he shall, on 
conviction before a 4 [Judicial Magistrate,] be punished with 
imprisonment for a term which may extend to one year, or 
with fine, or with both. 

25. If the owner of the place in which any treasure is 
found abets, within the meaning of the Ranbir Penal Code, 
any offence under section 24, the share of such treasure, or 
the money in lieu thereof to which he would otherwise be 
entitled, shall vest in 3 [the Government] and he shall on 
conviction before a 4 [Judicial Magistrate,] be punished with 
imprisonment which may extend to six months, or with fine 

®r with both. 


1. Substituted by Act III of 2008 for "Governor”. 

2. Section 23 substituted by Act X of 1996. 

3. Substituted by Act X of 2010 for "His Highness the Maharaja 
Bahadur”. 

4. Substituted by Act XL of 1966. 
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THE CUSTOMS ACT, 1958 (1901 A. D.) 
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iTHE JAMMU AND KASHMIR CUSTOMS ACT, 1958 

(1901 A. D.). 

(Sanctioned by His Highness the Maharaja Sahib 
Bahadur in Council vide State Council Resolution No. 8, 
dated 4th December, 1901). 

An Act to consolidate and amend the Customs Law of the 

Jammu and Kashmir State. 


1. The Jammu and Kashmir Customs Act, 1958 is repealed by the 
Taxation Laws (Extension to Jammu and Kashmir) Act, 1954, (Act of Parliament 
So. 41 of 1954) subject to the exceptions and savings as contained in sections 

5 and 6 of the said Act of Parliament. The relevant portions of sections 5 and 

6 arc as follows :— 

"5. Repeals .—Save as otherwise provided in section 6, the following 
laws are hereby repealed, namely 

x X x X 

X X X X 

(f) the Jammu and Kashmir Customs Act, Svt. 1958, with the ex¬ 
ception of the following provisions, namely :— 

(i) section 25 in so far as it authorises the State Government to 
prohibit the importation or exportation of newspapers or books as defined in 
Ihe Jammu and Kashmir State Press and Publications Act of Svt. 1989. 

(ii) sections 25A, 25B and 25C, and 

(iii) a ny other provision contained in the said Act which may be 
necessary or relevant for the purpose of carrying into effect the provisions con¬ 
tained in the sections referred to in sub-clauses (i) and (ii). 

6. Savings. ( 1 ) Notwithstanding the repeal by section 5 of any of the 
laws referred to therein— 


. „« 2( ? ) c the .. JammU and Kashmir Customs Act, Svt. 1958, shall continue tc 
ve effect for the purposes of the levy, assessment, collection or refund of the 

X t ° n n 7'tor spirit referred to in sections, or the levy, assessment anc 

dav of Mav ,Q« y ty due in res P ect of ‘ho import or export before the Ht! 

,.. y f ° 1954, ° f f ny artlcle into or from the State of Jammu and Kashmir 

over onn P rt P H P u^° ‘^posing any penalty or for any other purpose whatso¬ 
ever connected with or incidental to any of the purposes aforesaid ; 


x X X 



spirits irnn JtpH P0 ^ er to levy and collect dut y on all mot( 

the State or bv an anth 6 ^ otherwise than in petrol tanks by a supplier i 

period of ?en yea?sT7 ^ l ° r “ in f ° r 
(Extension to Jammu and Kashmir) Act, 3 ° f the Taxation *** 
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CHAPTER I 
PRELIMINARY. 

1. This Act may be called the Jammu and Kashmir 

Customs Act, 1958. 

Title, extent and 
commencement. 

It extends to the whole of the territories of the State 
and shall come into force in any local area within the said 
territories from such date and to such extent as 1 2 [x x] the 
Government by notification in the Jammu and Kashmir 
Government Gazette shall direct. 

2 2. Repealed. 

3. In this Act, unless there be something repugnant 
Interpretation. in the subject or context,— 

(a) 3 4 "Inspector General of Customs and Excise” 

denotes the person authorized to exercise, sub¬ 
ject to the approval of the Government the chief 
control in matters relating to the Customs and 
Excise revenue ; 

(b) ^'Superintendent Customs and Excise” denotes 

the Chief Executive Officer of the Customs and 
Excise Department for any specified area and 
includes any other officer empowered by the 
Government to exercise all or any specified 
powers of the Superintendent Customs and 
Excise under this Act; 

(c) 5 "Customs and Excise Officer” includes every 


1. Words "His Highness the Maharaja Bahadur or” omitted by Act X 
of 2010. (For earlier amendments see Acts X of 1996 and II of 1997.) 

2. Sections 2 and 4 to 24 repealed by Central Act 41 of 1954. 

3. Now "Commissioner”. 

4. Now "Deputy Commissioner”. 

• • 

5. Now "Excise and Taxation Officer”. 
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officer of the Customs and Excioe Department 
for the time being in separate charge of a range 
or customs post or mahal or duly authorised to 
perform all or any special duties of an officer so 
in charge. 

1 [4 to 24.] Repealed. 



'j 



CHAPTER V. 

% 

GENERAL PROVISIONS REGARDING IMPORT 

AND EXPORT. 


25. 2 [The Government] may from time to time 

Powers to prohibit by notification in the Jammu and 
or restrict importation Kashmir Government Gazette, prohibit 
or exportation. or restrict the importation or exporta¬ 

tion of goods or animals of any specified description,or the 
import or export of specified goods by specified routes, or 

the import or export of any goods 3 [between sunset and 

sunrise] across specified portions of the frontier of the 
otate territory. 


as ripfinff :Goods include any newspaper or book 
fined in the Press and Publications Act, Svt. 1989. 



1. See foot note 2 to section 2. 


Bahadur’’. Substltuted by Act X of 1996 for "His Highness the Maharaja 


ond of the sectioned'inserted after^the sunr * se „ and sunset” deleted at th 

No- 14 published in Government"GazetV^ateTmh 

* « • 

Act IV .* !9 E TO PlanJU ° n t0 SeCti ° n 25 and sec tions 25A, 25B and 25C added b; 
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25-A. (1) Any Customs Officer not below the rank 

Power to de; *n of 1 [Inspector of Customs] 2 [or any 
packages containing officer authorised by the Government in 

imported into Jammu this behalf] may detain any package, 
and Kashmir state. brought whether by land or air into the 

Jammu and Kashmir State which he suspects to contain— 

(a) any newspaper or book as defined in the Press 
and Publications Act, No. 1 of 1989, or 

(b) any document, 

containing any seditious matter or any matter which 
promotes or is intended to promote feelings of enmity or 
hatred between different classes of the *State Subjects or 
which is deliberately and maliciously intended to outrage 
the religious feelings of any such class, by insulting the 
religion or the religious beliefs of the class, that is to say, 
any matter the publication of which is punishable under 
sections 3 [121 to 130, 153-A and 295-A of the Ranbir Penal 
Code] 

and shall forward such package to 4 [such officer as the 
Government may appoint in this behalf]. 

(2) Any officer detaining a package under the pro¬ 
visions of sub-section (1) shall, where practicable, forthwith 
send by. post to the addressee or consignee of such package 
a notice of the fact of such detention. 

(3) 5 [The Government] shall cause the contents of 
such package to be examined, and 6 [if it appears to the 
Government] that the package contains any such matter as 
is described in sub-section (1) may pass such orders as to 


1. Substituted by Act IX of 2008 for "Assistant Inspector". 

2. Inserted by Act X of 2003. 

3. Substituted by Act X of 2003 for "103, 120B and 215A of the Ranbir 
Dand Bidhi". 

4. Substituted by Act X of 2003 for "the nearest magistrate of the 
first class" 

5. Substituted by Act X of 2003 for "the Minister of the State em¬ 
powered to act under the Press and Publication Act No. I of 1989". 

8. Substituted by Act X of 2003 for "If appears to him”. 

♦Now Permanent Residents. 
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the disposal of the package and its contents as 1 [they may 
deem] proper and if it does not so appear shall release the 
package and its contents unless the same be otherwise liable 
to seizure under any law for the time being in force : 

2 [Provided that any person interested in any package 
detained under the provisions of this section may, within 
two months from the date of such detention, apply to the 
Government for release of the same, and the Government 
shall consider such application and pass such orders thereon 
as they may deem proper :] 

Provided further that if such application is rejected, the 
applicant may within two months from the date of the 
order rejecting the application apply to the High Court for 
release of the package or its contents on the grounds that 
the package did not contain any such newspaper, book or 
other document containing any such matter as is described 
in sub-section (1). 

(4) In this section "document” includes also any pain¬ 
ting, drawing or photograph or other visible representation. 


25-B. Every application under the second proviso to 


Procedure for dis¬ 
posal by High Court 
of applications for re¬ 
lease of packages so 


sub-section (3) of section 25-A shall be 
heard and determined in the manner 
provided by sections 99-D to 99-E of the 


detained. Code of Criminal Procedure of 1989 

•''[by a special Bench of the High Court constituted in the 
manner provided by section 99-C of the said Code]. 


25-C. No order passed or action taken under section 

25-A shall be called in question in any 
court otherwise than in accordance 
with the second proviso to sub-section (3) of that section]. 


Jurisdiction barred. 


[26 to 28 Repealed] 



1. Substituted by Act X of 2003 for "he may deem". 

2. Proviso substituted by Act X of 2003 

3. Inserted by Act X of 2003. 

4. Sections 26 to 28 repealed by Central Act 41 of 1954. 
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CHAPTER VI. 


OFFENCES AND PENALTIES. 


Offences in respect 
of imports or exports. 


29. Any person who 


X X X X 

(d) imports or exports goods the import or export of 
which is prohibited under section 25, 

(e) conceals any prohibited or dutiable goods in his 

luggage, or 

X X X X 

1 [(g) attempts or abets the commission of offences 
detailed in clauses ( x x ) (d) and (e) ( x x x x )shall be 
liable to fine, which may amount to three times the duty on 
the goods, if any, in respect of which the offence has been 
committed, or five hundred rupees, whichever is greater, 
and the goods in respect of which the offence has been com¬ 
mitted shall be liable to confiscation. 

2 [29-A. The confiscation of any goods under this Act, 
Packages and con- includes any package in which they are 
tents included in con- f oun d and all other contents thereof. 

flscation of goods. 

Every boat, cart or other means of conveyance and 

Also conveyances every horse or other animal used in the 

removal of any goods liable to confis¬ 
cation under this Act, shall in like 
manner be liable to confiscation.] 


and animals used 
removal. 


in 


3 [30. Repealed.] 

31. If any person intentionally obstructs any Customs 
Obstruction of Cus- and Excise Officer, or any other person 

Excise .d u iy employed in the prevention of 
smuggling, in the exercise of 
any powers given under this Act to any such officer or per¬ 
son, he shall be liable to imprisonment not, exceeding six 
months, or to fine not exceeding one thousand rupees, or to 
both. 


toms and 
Officers. 


• « 


1. Clause (g) added by Chief Minister’s letter No. 7682/P. 3, 17, dated 
29th January, 1917 published in Government Gazette dated 26th Har, 1974. 

2. Section 29-A inserted by Act IX of 2007. 

3. Section 30 repealed by Central Act 41 of 1954. 


-IK 
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32. If any Customs and Excise Officer, or other person 

, duly employed for the prevention of 

Connivance at fraud t' J y 

or breach of duly by smuggling, practises or attempts to prac- 
customs and Excise t j se any f ra ud for the purpose of injuring 

omcer ' the Customs revenue or abets 

or connives at any such fraud or any attempt to practise any 
such fraud, or if any such officer or person is guilty of a 
wilful breach of the conditions of this Act, he shall be liable 
io imprisonment for any term not exceeding two years, or 
to fine not exceeding one thousand rupees, or to both 

This punishment shall be in addition to any depart¬ 
mental punishment, such as dismissal from service or con¬ 
fiscation of security which the Inspector General of Cus¬ 
toms and Excise may order. Appeal against such orders 
of departmental punishment shall lie to the Minister-in¬ 
charge whose orders shall be final. 


33. 


Search on insuffi¬ 
cient grounds or dis¬ 
closure of particulars 
learnt officially by 
Customs and Excise 
Officers. 


If any Customs and Excise Officer, or other 

person duly employed as such, requires 
any person or premises to be searched 
for dutiable or prohibited goods, or re¬ 
quires any person to be detained with¬ 
out having reasonable ground to believe 
that there are dutiable or prohibited goods concealed about 
such person or premises, and if any such officer or person, 
except in the discharge of his duty in good faith, discloses 
any particulars learnt by him in his official capacity, or if 
any Customs and Excise Officer, except as permitted by the 
Act, parts with the possession of any samples delivered to 
him in his official capacity, such officer or person shall be 
liable to a penalty not exceeding five hundred rupees. 

*[34. Repealed.] 

35. The offences described in section 20 

offences by whom sha11 be Punishable by the 2 [Superinten- 
punishable. dent Customs and Excise,] and those 

described in sections 31, 32 and 33 by the 
Magistrate of the first class within whose jurisdiction, res- 


1. Section 34 repealed by Central Act 41 of 1954. 

Excise*'' Substituted b y Act !X of 2008 for ’’Inspector of Customs and 
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pectively, they are committed : 

l [ x x x x ] ‘ 

36. In the conduct of all enquiries held into offences 

r ::°TV^Z ^ d er this Chapter*[Superintendents 
dents of Customs and Customs and Excise] shall be guided, 
Excise - SO far as is practicable, by the pro¬ 

visions of the law governing the Criminal Procedure of the 
Government, and all decisions given and sentences imposed 
by them shall be appealable to the Inspector General of 
Custmos and Excise, 3 [an appeal against whose orders shall 
lie to 4 [the Government] ] 


CHAPTER VII 

PROCEDURE RELATING TO OFFENCES 


37. Any Customs and Excise Officer duly employed 

Power to search on in the prevention of smuggling may 
reasonable suspicion. search any person who is crossing the 

frontier of 5 [the territories of the State,] or who has re¬ 
cently crossed it: 


Provided that such officer has reason to believe that 
such person has dutiable or prohibited goods secreted about 
his person: i 


1. Proviso repealed by Act 41 of 1954. 

2. Substituted by Act IX of 2008 for "'Inspectors of Customs and 

Excise”. 

< 3. Added by Order published in Government Gazette dated 18th 

Sawan 1961. 

4. In section 36 "Government” substituted for "Minister-in-charge” 
and last sentence deleted by Act X of 1996. 

Sjt^ 5. Substituted by Act X of 2010 for "His Highness the Maharaja 
Bahadur’s territory”. 
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Provided also that a female shall not be searched by 
any but a female. 

38. Any duly empowered Customs and Excise 

power to stop carts Officer, or other person duly employed 
etc., and search for f or {} ie prevention of smuggling may stop 

suspicion" roasonablc and search for smuggled goods any cart 
or pack animal or other means of conveyance : Provided 
lhat he has reason to believe that smuggled goods are 
carried thereby. 


39. Any ^Superintendent of Customs and Excise] 

Powers to issue may, on application by a Customs and 
search warrants. Excise Officer stating his belief that 

smuggled or prohibited goods are secreted in any place 
within the local limits of his jurisdiction, issue a warrant 
to search for such goods. Such warrant shall be executed 
in the same way and shall have the same effect as a search 
warrant issued under the law relating to Criminal Proce¬ 
dure. 


40. Any person against whom a reasonable suspicion 

exist that he has been guilty of an 
suspected my^^be offence under this Act may be arrested 
arrested. by any Customs and Excise Officer, or 

other person duly employed for the prevention of smug¬ 
gling. 


41. Every person arrested on the ground that he 
Persons arrested to has been guilty of an offence under this 

Magistrate or°Su™‘ Act - sha11 forthwith be taken before the 
tendent of Customs nearest Magistrate or ^Superintendent 
and Excise. Customs and Excise]. 


42. When 

Persons taken before 
Magistrates or Super¬ 
intendents of Customs 
and Excise may be 
detained or admitted 
to bail. 

at such time and 


any such person is taken before a 
Magistrate or 1 [Superintendent Customs 
and Excise,] he shall be released on 
giving security to the satisfaction of the 
officer before whom he is taken to appear 
place as such officer may appoint. 


Excise”. 


1. Substituted by Act IX of 2008 for "Inspector of Customs and 



CUSTOMS ACT, 1958 (1901 A. D.) 


51 


43. If any person liable to be arrested under this Act, 

mfyTe afterward! is not arrested a t the time of committing 
arrested. the offence for which he is so liable, or 

after arrest makes his escape, he may at any time after¬ 
wards be arrested and taken before a Magistrate or 
^Superintendent Customs and Excise] to be dealt with as 
if he had been arrested at the time of committing such 
offence. 

44. Anything liable to confiscation under this Act may 
seizure of things be seized by any Customs and Excise 

liable to confiscation. Officer or other person duly employed 

for the prevention of smuggling. 

45. All things seized on the ground that they are 

• Things seized how liable to confiscation under this Act 
to be dealt with. as soon as conveniently may be, be 

deposited in such custody as the Inspector General of Cus¬ 
toms and Excise may, from time to time, appoint for the 
purpose. 

2 [46. Repealed.] 

2 [47. Repealed.] 

48. When a 3 [fine] or increased rate of duty is 
Enforcement of pay- adjudged against any person under this 
ment of fine. Art by any Customs and Excise Officer, 

such officer if such 3 [fine] or increased rate be not paid, 
may levy the same by sale of any goods of the said person 
which may be in his charge or in the charge of any Customs 
and Excise Officer. When a Customs and Excise Officer 
who has adjudged a 3 [fine] or increased rate of duty against 
any person under this Act is unable to realize the unpaid 
amount thereof from such goods, such officer may notify in 
writing to any Magistrate within the local limits of whose 
jurisdiction such person or any goods belonging to him may 
be, the name and residence of the said person and the 
amount of 3 [fine] or increased rate of duty unrecovered, and 
such Magistrate shall thereupon proceed to enforce pay¬ 
ment of the said amount in like manner as if such 3 [fine] or 
increased rate had been a fine inflicted by himself. 


Excise. 


1. Substituted by Act IX of 2008 for "Inspector of Customs and 

2. Sections 46 and 47 repealed by Central Act 41 of 1954 

3. Substituted by Act I of 1998 for "penalty”. 
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49. Where any appeal is laid in respect of any duty 
Deposit pending or if fine 1 adjudged under this Act 2 [by 

appeal of duty do- ^ J J n L J 

manded. any Customs and Excise Officer] the 

owner shall, pending the appeal, deposit in the hands of the 
3 [Superintendent Customs and Excise] for the province in 
which the dispute arises the amount adjudged by the order 
appealed against. 


When delivery of any goods is withheld merely by rea¬ 
son of such amount not having been paid, the 3 [Superin¬ 
tendent Customs and Excise] shall, upon such deposit being 
made, cause such goods to be delivered to the owner. 


If upon any such appeal it is decided that the whole or 
any portion of such amount was not leviable in respect of 
such goods, the 3 [Superintendent Customs and Excise] shall 
retur n such amount or portion, as the case may be, to the 
owner of such goods on demand by such owner. 


50. The award of any ! [fine,] confiscation, penalt) 
Penalty under the or increased rate of duty under this Act 

_ 1_li . . .. . 


Act not to interfere 
with punishment un¬ 
der other law. 


shall not prevent the infliction of an} 
punishment to which the person affectec 
thereby is liable under any other law. 


y 

* 


CHAPTER VIII. 

MISCELLANEOUS. 


51. Every 

All persons in Govt, 
service bound to report 
offences against the 
Act. 

of this Act which 


officer employed by the Government 
and every village headman or chaukidar 
shall be bound to give immediate infor¬ 
mation to a Customs and Excise Officer 
of all breaches of any of the provisions 
may come to his knowledge, and all such 


1. 

2 . 
3. 

Excise”. 


Substituted by Act I of 1998 for " 
Inserted by.Act of 2008. 
Substituted by Act IX of 2008 


penalty”, 
for "Inspector 


of Customs and 
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officers and all village headmen and chaukidars shall be 
bound to take all reasonable measures in their power to 
prevent the commission of any such breaches which they 
may know or have reason to believe are about or likely to 
be committed. 


52. 1 2 [The Government] may frame rules for the 
Power to frame grant of rewards by the Inspector 


rules for grant of re¬ 
wards for detection of 
offence. 


General of Customs and Excise to 
Customs and Excise Officers or other 


persons who have been instrumental to the detection or 
punishment of offences against this Act. 


53. No owner of goods shall be entitled to claim 

No compensation for from any Customs and Excise Officer 
loss or injury except compensation for any loss or damage 
°n pro°f ° f neglect or occurr i n g to such goods at any time 

while they remain or are lawfully de¬ 
tained at any custom-house, post or mahal or under charge 
of any Customs and Excise Officer, unless it be proved that 
such loss or damage was occasioned by the neglect or wil¬ 
ful act of such Customs and Excise Officer. 


54. No suit or proceeding shall be commenced 

against any person for anything pur- 

Notice of proceeding. ° , , . __ c ^im¬ 

porting to be done in pursuance of this 

Act, except after a month’s previous notice in writing of 

the intended proceeding and of the cause thereof has been 

given to such person, nor after the ex- 

Limitation. piration of three months from the 

accrual of such cause. 

2 [55. Repealed.] 

56. All rules made under this Act shall be notified in 
the Jammu and Kashmir Government Gazette and shall 
thereupon hav$ the force of law. And any notification 
made by any authority under powers conferred by this Act 
may be cancelled in like manner by the same authority. 


1. Substituted by Act X of 1996 for "His Highness the Maharaja 
Bahadur”. 

2. Section 55 repealed by Central Act 41 of 1954. 
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♦THE JAMMU AND KASHMIR EXCISE ACT. 1958 (1901 A. D.j 

(Sanctioned bxj His Highness the Maharaja Sahib 
Bahadur in Council vide State Council Resolutioii 
No. 9, dated 4th December, 1901). 

An Act to consolidate and amend the Excise Law of the 

Jammu and Kashmir State. 

WHEREAS it is expedient to consolidate and amend the 
law relating to the import, export, transport, manufacture, 
sale and possession of intoxicating liquor and intoxicating 
drugs in the Jammu and Kashmir State ; it is enac¬ 
ted as follows:— 

I.—PRELIMINARY AND DEFINITIONS. 


Short title. 


1. This Act may be cited as the Jammu 
and Kashmir Excise Act, 1958. 


It 

Extent. 


extends to the whole of 

State.] 


the 


territories 




It shall come into force in any local area within 

the said territories to such extent and 
from such date as 2 [the Government] 
by notification shall direct. 


Commencement. 


2. From the date on which this Act comes into 


Repeal of enact¬ 
ments, rules and regu¬ 
lations. 

be repealed: 


force in any local area, the enactments, 
rules and regulations governing the 
Excise revenue at present in force shall 


♦By the Jammu and Kashmir (Extension of Laws) Act, 1956 (Central 
Act 62 of 1956) the two Central Acts—the Opium Act, 1857 (13 of 1857) and 
the Dangerous Drugs Act, 1930 (2 of 1930) have been extended to the State 
and they have come into force with effect from 1st November, 1956. The 
Jammu and Kashmir Excise Act,1958 has, therefore, to be read subject to the 
provisions of the Dangerous Drugs Art, 1930 and also the Opium Act, 1957 so 
tar as the cultivation of the poppy and the manufacture of opium are con¬ 
cerned. 

According to the definition given in section 2(h) of the Dangerous 
Drugs Act, 1930 "Dangerous Drug” includes coca leaf, hemp and opium and all 
manufactured drugs as defined in section 2(a), (c), (e) and (g) of the said Act. 

1. Substituted by Act X of 2010 for "His Highness the Maharaja 
Bahadur of Jammu and Kashmir Government”. 

2. In sections 1 (para third), 3 clauses (7) and (9), 4, 5 (proviso), 7, 8 
10(d), 11, 12, 13. 15, 16, 17 (e), 18, 20(d), 25, 63(b), 63(c), 63(d), and 64 for the 
words "His Highness the Maharaja Bahadur” the words "the Government” 
substitvtrd by Act X of 1S96. 
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Provided that all licences granted under any of the 
said enactments, rules and regulations in force on the ^ate 
on which this Act comes into force in any local area, shall 
continue in force for the periods for which the same have 
been respectively granted, subject to the provisions of the 
enactments, rules and regulations under which such licen- 

ces were granted : 

Provided further that the said repeal shall not affect 
any act done or any offence committed, or any proceeding 
commenced, or any claim which has arisen, or any penalty 
which has been incurred before this Act comes into force. 

3. In this Act, unless there be something repugnant 

in the subject or context,— 

Interpretation. • 

(1) "Excise revenue” means revenue derived or 

derivable from any duty, fee, tax, fine 

"Excise Revenue." or confiscation imposed or ordered under 

the provisions of this Act or of any other law for the time 
being in force relating to liquor or intoxicating drugs , 


i [(2) 1 2 3 [(a) 'Commissioner’ means any person appoin¬ 
ted by the Government to exercise the 
functions of Commissioner under this Act ; 

(b) 'Deputy Commissioner’ means any person 

appointed by the Government to exercise 
the functions of the Deputy Commissioner 

under this Act in any province ;] 

(c) "Excise and Taxation Officer” means any 

Officer or person appointed, or invested with 
powers, under this Act.] 

3 [(3) "Liquor” means intoxicating liquor and inclu¬ 
des spirits of wine, methylated spirits, spirits, wine, beer 


1. Clause (2) of section 3 substituted by Act VIII of 1956. 

2. Clauses (a) and (b) substituted by Act XIV of 1966. • 

3. Clause (3) of section 3 substituted by Act VIII of 1956. 
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and all liquids consisting of or containing alcohol ; also any 
substance which the Government may by notification in the 
Government Gazette declare to be liquor for purposes of 
this Act.] 

J (4) Omitted. 

(5) "Beer” includes ale, stout, porter, cider and 
„ Beer „ all other fermented liquors usually made 

from malt. 

x (6) Omitted. 

J (7) Omitted. 

% 

2 [(8) Opium means— 


(i) the capsules of the poppy (papaver somni- 
ferum L), whether in their original form or 
cut, crushed or powdered and whether or 
not juice has been extracted therefrom ; 

(ii) the spontaneously coagulated juice of such 
capsules which has not been submitted to 
any manipulations other than those necess¬ 
ary for packing and transport; and 

(iii) any mixture, with or without neutral mate¬ 
rials, of any of the above forms of opium 
but does not include any preparation con¬ 
taining not more than 0.2% of morphine or 
a manufactured drug as defined in section 2 
of the Dangerous Drugs Act. 1930 (Central 
Act 2 of 1930)]. 


3 [(9) "Intoxicating drug” includes 1 * * 4 [opium] charas, ganja, 

"intoxicating Drug". bhan 9 and every other preparation and 

admixture of the same and every in¬ 
toxicating drink or substance prepared from any part of the 


1. Clauses (4), (6) and (7) of section 3 omitted by Act VIII of 1956. 

* 2. Clause (8) substituted by Act IX of 1961. (It was previously 

substituted by Notification No. 14 published in Government Gazette dated 
17th Phagan 1983). 

s 3. Clause (9) as amended by amending Act of 1970 substituted by 
Notification No 14 published in Government Gazette dated 17th Phagan, 1983. 

4. "Opium” inserted by Act IX of 1961. . ... * v 
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hemp plant, from the grain or from other material, not 

included in the term "Liquor’’. ] [ x x x ] 


2 [x x x x] 

(10) "Sale or selling” includes any transfer otherwise 

than by way of gift. 

•'Sale or selling”. J J 


3 [(10-a) Liquor and intoxicating drugs other than pre¬ 
pared opium and dangerous drugs shall be deemed to be 
sold "by retail” when sold in quantities not exceeding the 
quantity (if any) fixed in respect of the same by rules made 
under this Act as the largest which may be possessed by 
one person, at one time, without a licence, permit or pass ; 
and "by wholesale” when sold in quantities larger than the 
above.] 


« • 


(11) "Import” means to bring into the State territory 

from 1 2 * 4 [any other psFrt of India.]. 


Import. 


M 


(12) "Export” means to take out of the State territory 
Export „ to 4 [any other part of India.]. 


(13) "Transport” means to move from one place to 

another within the State territory. 


"Transport.” 


(14) "Manufacture” includes every process, whether 

-Manufacture.” natural or artificial by which any fer¬ 

mented, spirituous or intoxicating 
liquor, or intoxicating drug is produced or prepared, and 
also redistillation and every process for the rectification 
of liquor. 


(15) "Rectification 


'’Rectification.” 


I1XC1UUCO CVCl)' pi W11CICL 

spirits are purified or are coloured < 
flavoured by mixing any material ther< 
with. 

5 [(16) Omitted.] 


1. Deleted by Act IX of 1961. 

2. Second paragraph deleted by ibid. 

mpnt . f C1 !, U ? e . ( !®:? ) T i5 lserted by Notification No. 14 published in Govern¬ 
ment Gazette dated 17th Phagan 1983. 

4. Substituted by Act XUIof 1969. 

5- Clause (16) omitted by Act XL of 1966. 

■ — _ _ • ___ - 
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1 [(17) "Imprisonment” includes both simple and 

, rigorous.] 

"Imprisonment. J 


2 [3-A. The Government may by notification in the 
"Country liquor” Government Gazette declare what, for 
and "foreign liquor”, the purposes of this Act or any portion 

thereof, shall be deemed to be "country liquor” and "foreign 
liquor”.] 


II—ESTABLISHMENT AND CONTROL 


3 [4. The Government may appoint such officers as 
. . , „ it thinks fit to be 1 2 3 4 5 6 [Commissioner,] 

Appointment of Ex- L J 

cise and Taxation 

officer. and Taxation Officers ; and the officers 

so appointed shall exercise such powers as may be conferred 
and perform such duties as may be required by or under 
this Act.] 


4 [Deputy Commissioners,] and Excise 


5 [4-A. (1) The Government may delegate any of the 
Delegation of power powers conferred by section 4 to any of 
conferred by section 4 . the officers named therein, and may 

further empower them to appoint such other servants as are 
necessary for the carrying out of this Act. 


(2) Every person appointed in exercise of such 
delegated power may be suspended or dismissed by the 
officer who appointed him.] 

0 

III—IMPORT, EXPORT AND TRANSPORT 


6 [5. No liquor or intoxicating drugs shall be imported 
. . . into the Jammu and Kashmir State 

Import of liquor and 
intoxicating drugs. except I 


(a) after payment of any duty to which it may be 


1. Clause (17) added by Council Resolution dated 27th November, 
1903 published in the Government Gazette dated 18th Phagan, 1960. 

2. Section 3-A inserted by Act VUIof 1956. 

3. Section 4 substituted by Act VIII of 1956. - 

4. Substituted by Act XIV of 1966. 

5. Section 4-A inserted by ibid. 

6. Section 5 substituted by ibid. 
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liable under this Act, or execution of a bond for such 
payment, and 

(b) in compliance with such conditions as the Go¬ 
vernment may impose.] 


6. No liquor or intoxicating drug shall be exported 

„ . unless it has been lawfully imported or 

Export of liquor or - , , . ,, , , .. 

intoxicating drug. manufactured in the State, and its ex¬ 

port is permitted by competent authority 
on payment of the fee or duty, if any, to which it is liable 
under any law for the time being in force. 

*[x x x x] 

7. 2 [The Government] may from time to time, by 

notification in the Government Gazette, 

opium S o P r 0r int 0 o f xicaU 0 ng P r °hibit the transport of liquor or in- 
drug may be prohibi- toxicating drugs from any local area 

ted - into any other local area. 


8. No liquor or intoxicating drug exceeding such 

And must be covered q uan tity as 2 [the Government] may 
by a permit. from time to time prescribe by notifi¬ 

cation, either generally for the whole 
State or for any local area, shall be transported, except it be 
accompanied by a permit issued under the provisions of the 
next following section : 

Provided that in the case of foreign liquor transported 
for bona fide private consumption or for sale at any place 
at which the sale of such liquor is duly licensed or permitted 
under the provisions of this Act, su*ch permits shall be 
dispensed with, unless 2 [the Government] shall by noti¬ 
fication otherwise direct with respect to any local area. 


9. Permits for the transport of liquor or intoxicating 

Permits for trans- dru S s m ay be issued by the 3 [Commis- 

port ; sioner] or by any person duly empower¬ 

ed in that behalf by him. 


added vide S fJ tiOI l, 6 deleted b y Act IX of 1961. This para wa 

Phagan 1983 10X1 14 Published in the Government Gazette dated 17t 

2. See foot-note 2 under section 1. 

ssioner’ 3 (it'was'nro^? by Act XIV of 1966 for ’Excise and Taxation Commi 
oner . (it was previously substituted by Act VIII of 1956). 
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Such permits shall be either general for definite 

General and special periods and kinds of liquor or intoxica- 
permit. ting drugs, or special for specified occas¬ 

ions and particular consignments only. 

Particulars to be 10 . Each permit shall specify :— 
given in permits. 


(a) the name of the person authorized to transport 

liquor or intoxicating drugs, 

(b) the period for which the permit is to be in force, 

(c) the quantity and description of liquor or in¬ 
toxicating drugs for which it is granted, 

(d) any other particulars which 1 [the Government] 

may prescribe. 

General permits shall be granted only to persons licen¬ 
sed under this Act and shall cover any quantity of liquor or 
intoxicating drugs transported at any one time within the 
quantity specified in the permit. 

Permits shall extend to and include servants and other 
persons employed by the grantees and acting in their 
behalf. 


IV.—MANUFACTURE, POSSESSION AND SALE. 

11. No liquor, or intoxicating drug shall be manu- 


Manufacture of liq¬ 
uor, or intoxicating 
drug prohibited ex¬ 
cept under the provi¬ 
sions of this Act. 


factured; 

no hemp 2 [or coca] or poppy plant 
shall be cultivated; 2 [nor shall the spon¬ 
taneous growth of the hemp plant be 


collected] ; 

no distillery, or brewery, or other place for the manu¬ 
facture of liquor of any kind shall be constructed or worked; 
and 

no person shall use, keep or have in his possession any 
material, still, utensil implement or apparatus whatsoever 
for the purpose of manufacturing any liquor, or intoxicating 
drug, 

except under the authority and subject to the terms and 
conditions of a licence granted by the 3 [Commissioner] 


1. See foot-note 2 under section 1. 

2. Inserted by Notification No. 14 published in Government Gazette 
dated 17th Phagan, 1983. 

3. Substituted by Act XIV of 1966 for "Excise and Taxation 
Commissioner". 
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in that behalf : 


Provided that 1 [the Government] may, by notification, 
direct that in any local area it shall not be necessary to take 
out a licence for the manufacture of liquor for bona fide 
home consumption or for the growth of the poppy or hemp 
plant or the manufacture of opium for sale to vendors licen¬ 
sed for the sale, manufacutre or export of intoxicating 
drugs : 

Provided also that it shall be competent to 1 [the Go¬ 
vernment] at any time to restrict or prohibit the manu¬ 
facture, possession or sale of any kind of liquor or intoxi¬ 
cating drugs in any local area of the territories of 2 [the 
State]. 


[12. No person shall possess any quantity of 

liquor or of any intoxicating drug in 
excess of such quantity (if any) as the 
1 [Government] may from time to time 
prescribe by notification unless he is, 
licensed by the 4 [Commissioner] to 
collect, cultivate, manufacture or sell the same or holds a 
pass from the 4 [Commissioner] in that behalf]. 


Possession of liquor 
or intoxicating drugs 
in excess of quantity 
prescribed by the Go¬ 
vernment prohibited. 


13. The 

Establisment of pub¬ 
lic distilleries and 
ware-houses. 


4 [Commissioner] 
previous sanction 
ment] — 


may with the 
of 1 [the Govern- 


(a) establish a public distillery in which liquor or 
any kind of liquor may be manufactured on such conditions 
as [the Government] deems fit to impose ; 

(b) discontinue any public distillery so established : 

• +. • ^ es ^ a k^ s h a public warehouse wherein liquor and 

intoxicating drugs may be deposited and kept without pay¬ 
ment of duty; and 


1. See foot-note 2 under section 1. 

Government” bStitUted by ACt X ° f 2010 for " the Jam mu and Kashmir 

Notificatfon Nrf 1 ?? 12 , as , a ^ ende d by Amending Act of 1970 substituted by 
4 Snhcm P ubllsbed in Government Gazette dated 17th Phagan 1983. 

Commissioned Y Act XIV ° f 1966 for ' Excise and Takation 
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(d) discontinue any public warehouse so established. 


l 14. No liquor or intoxicating drugs shall be sold 

without a licence from the 2 [Commis¬ 
si of liquor or in- sionerl : Provided that a cultivator or 

toxicating drugs with- J „ . , . 

out licence prohibited, owner of any hemp plant may sell with¬ 
out a licence those portions of the plant 
from which the intoxicating drug is manufactured or 
produced to any person licensed under this Act, to sell, 
manufacture or export intoxicating drugs. 


15. It shall be lawful for 3 [the Government] 


Exclusive privileges 
of manufacture, etc. 
may be granted. 


to grant to any person or persons, on 
such conditions and for such period as 
may seem fit. the exclusive or other 
privilege— 


(1) of manufacturing or supplying by wholesale, or 

(2) of selling by retail, or 

(3) of manufacturing or supplying by wholesale and 
selling by retail, 

any country liquor or intoxicating drug within any 
local area. 

No grantee of any privilege under this section shall 
exercise the same until he has received a licence in that . 
behalf from the 2 [Commissioner]. 

V.—DUTIES. 

16. A duty shall, if 3 [the Government] so direct, 

be levied on all liquor and intoxicating 
Duty on liquor „or drugs manufactured in the territories 
- intoxicating drugs. Q f ^he g+ a t e or imported into the same 

4 [ x x x ] of such amount as the 
Government may from time to time prescribe : 

Provided that it shall be lawful'for 3 [the Government] 


1. In section 14 words "or poppy” omitted by Notification No. 11 
published in Government Gazette dated 17th Phagan, 1983. 

2. Substituted by Act XIV of 1966 for 'Excise and Taxation 
Commissioner’. 

3. See footnote 2 under section 1. 

4. Words "on State account" omitted by Act XLV of 2011. 
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to exempt any liquor or intoxicating drug from any duty to 
which the same may be liable under any of the provisions 
of this Act. 


17. Such duty may be levied in one or more 

of the following ways :— 

How duty may be 
imposed. 


(a) by duty of excise to be charged, in the case of 
spirits or beer, either on the quantity produced in the dis¬ 
tillery or brewery or passed out of the distillery, brewery 
or warehouse 1 2 [or imported from outside the Slate,] as the 
case may be ; 

(b) in the case of intoxicating drugs, by a duty to be 
rateably charged on the quantity produced or manufac¬ 
tured or passed out of the warehouse or on the acreage 
cultivated ; 

(c) by payment of a sum in consideration of the 
grant of any exclusive or other privilege— 

(1) of manufacturing or supplying by wholesale, or 

(2) of selling by retail, or 

(3) of manufacturing or supplying by wholesale, and 

selling by retail any country liquor or intoxi¬ 
cating drug in any local area and for any speci¬ 
fied period of time, 

(d) by fees on licences for manufacture or sale, 

( e ) by transport duties assessed in such manner as 
' : l_the Government] may direct. 

3 [(f) by duty on bottling of liquor.] 


1. Added by Act XLV of 2011 . 

2. See footnote 2 under section 1. 

3 Clause (f) added by Act XIII of 1959 
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18. All or any of the duties leviable under this 

Act in any local area may, with the sanc- 

Dutios may be 
farmed. 

subject to such payment and on such 
other conditions as 1 [the Government] shall prescribe. 
Farmers of duties under this section shall take out licences 
as such from the 2 3 [Commissioner]. 

19. In the absence of any contract or condition to 

„ the contrary, any grantee of any ex- 

assign. elusive or other privilege may let or 

assign the whole or any portion of the 
privilege or farm. But no such lessee or assignee shall 
exercise any rights as such unless and until the grantee or 
farmer, as the case may be, shall have applied to the 
2 [Commissioner] for a licence to be given to such lessee or 
assignee, and such lessee or assignee shall have received 
the same. 


tion of 1 [the Government], be farmed 


VI.—LICENCES, ETC. 

20. (1) Every licence or permit granted under this 

Forms and condi- Act shall be granted— 

tions of licences, etc. 

(a) on payment of such fees (if any), 

% 

(b) for such period, 

(c) subject to such restrictions and on such condi¬ 
tions, and 

(d) shall be in such form and contain such parti¬ 
culars, 

as 1 [the Government] may direct, either generally 
or in any particular instance, in this behalf. 

3 [(2) The Government may, by order, delegate all or 
any of its powers under sub-section (1) to the 2 [Commis¬ 
sioner] subject to such conditions, if any, as be specified in 
the order.] 


1. See footnote 2 under section 1. 

2. Substituted by Act XIV of 1966 for 'Excise and Taxation 
Commissioner’. 

3. Sub-section (2) inserted by Act V of 2001. 
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21. Every person taking out a licence under this 

Act may be required to execute a 

merits to be executed 

by licensees. with the tenor of his licence and to give 

such security for the performance of his agreement as the 
1 [Commissioner] may require. 

22. The 1 [Commissioner] may cancel or suspend any 

Power to recall licence or permit granted under this 
licences. Act- 

(a) if any fee or duty payable by the holder thereof 
be not duly paid ; or 

(b) in the event of any breach by the holder of such 
Jicence or permit, or by his servants, or by any one acting 
with his express or implied permission on his behalf of any 
of the terms or conditions of such licence or permit ; or 

(c) if the holder thereof is convicted of any offence 
against this Act or any other law for the time being in force 
relating to the Excise revenue, or of any cognizable or non- 
bailable offence ; or 

(d) where a licence or permit has been granted on 
the application of the holder of an exclusive or other pri¬ 
vilege, or of a farmer of duties under this Act, on the re¬ 
quisition in writing of such person ; or 

(e) if the conditions of the licence or permit provide 
for such cancelment or suspension at will. 

VII.—GENERAL PROVISIONS. 

23. Every person who manufactures liquor or sells 

Certain licensees re- countr y liquor under a licence granted 
quired to keep instru- under this Act shall be bound— 

merits for testing etc. 

(a) to supply himself with such of the prescribed 


1. Substituted by Act XIV of 1966 for ‘Excise and Taxation 
Commissioner’. 
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instruments for testing the strength of such liquor as the 
1 [Commissioner] may direct and to keep the same in good 
condition, and, 


(b) on the requisition of any officer of the 1 [Excise 
Department] duly empowered in that behalf, at any time 
to measure out or to test the strength of any such liquor in 
his possession in such manner as the said officer may re¬ 
quire. 


Recovery of duties, 
etc. 


24. All duties, taxes, fines and fees payable to the 

State direct under any of the fore¬ 
going provisions of this Act or of any 
licence or permit issued under it, and 
all amounts due to the State by any grantee of a privilege, 
or by any farmer under this Act, or by any person on 
account of any contract relating to the Excise revenue, may 
be recovered from the person primarily liable to pay the 
same or from his surety (if any), as if they were arrears of 
land revenue, and, in case of default made by a grantee of 
a privilege or by a farmer, the 1 [Commissioner] 2 3 [with the 
approval of the Government] may take the grant or farm 
under management at the risk of the defaulter, or may 
declare the grant or farm forfeited and re-sell it at the risk 
and loss of the defaulter. When a grant or farm is under 
managament under this section, the ^Commissioner] may 
recover any monies due to the defaulter by any lessee or 
assignee as if they were arrears of land revenue. 


25. 

Powers 

rules. 


3 

to 


[The Government] may 

frame rules 


from time to time frame 


(a) for determining the number of licences of each 
description to be granted in any district or place ; 


(b) for regulating the number, size and description 
of stills, utensils, implements and apparatus to be used in 
any distillery; 


1. Substituted by Act XlV of I960. 

2. Words inserted by Notification No. 15 dated 14th December, 192? 
published in Government Gazette dated 11th Poh, 1979, but in these word- 
'Government”. Substituted for "Minister-in-charge” vide Act X of 19Bft. 

3. See foot-note 2 under section 1. 
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(c) prescribing the instruments to be used in the 
testing of liquor and the tables of corrections according to 
temperature to be used therewith ; 

(d) prescribing the measures to be used for the sale 
of country liquor ; 

1 1 (dd) prescribing the type and description of bottl¬ 
ing liquor and regulating other conditions relating 
thereto ;] 

(e) fixing for any local area the 2 [maximum or] 
minimum price 2 [above or] below which any 3 [country 
liquor or opium] shall not be sold ; 

(f) for the warehousing of liquor and intoxicating 
drugs and for the removal of the same from any warehouse 
in which they are deposited for deposit in any other ware¬ 
house or for local consumption or for export ; 

(g) for the inspection and supervision of stills, distil¬ 
leries, private warehouses and breweries ; 

(h) for the management of any public distillery or 
public warehouse established under section 13 ; 

(i) for placing the growth of the poppy or hemp plant 
and the preparation of intoxicating drugs and the storage, 
import, export, possession or transport of liquor or intoxi¬ 
cating drugs under such supervision and control as may be 
deemed necessary for the purpose of this Act ; 

(j) prohibiting the use of any article which 4 [the 

rovernment] shall deem to be noxious or otherwise objec¬ 
tionable in the manufacture of liquor or any intoxicating 
drugs; J 

Clause (dd) inserted by Act No. XIII of 1969. 

Inserted by order published in Government Gazette dated 10 th 

Substituted by Act VIII of 1956 for -Country liquors”. 

See footnote 2 under section 1. 


1 

2 . 

•leth, 1978. 

3. 

4. 
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(k) for the grant of batta to witnesses summoned 
before Magistrate or 1 2 [Deputy Commissioner] under this 
Act; 

(l) regulating the powers of the officers of the 
1 [Excise Department] to summon witnesses ; 

*•* 

2 [(11) prescribing and limiting the powers and duties 
of Excise and Taxation Officers and regulating the delega¬ 
tion of duties to and by such Officers] ; 

(m) for the disposal of the articles confiscated and 

of the proceeds thereof ; 

(n) for the grant of rewards to 3 4 [Excise and Taxa¬ 
tion Officers] and other persons who have assisted in the 
detection or conviction of offences against this Act; 

(o) generally to carry out the provisions of this Act 
or of any other law for the time being in force and relating 
to the Excise revenue. 

VIII—POWERS AND DUTIES OF OFFICERS, ETC. 

26. If any Magistrate or 1 [Deputy Commissioner] 
Magistrate or by. upon information given by an officer of 

“a“h r warrant the 1 [Excise Department] or by a Police 
on application. Officer or other person, and after such 

inquiry as he thinks necessary, has reason to believe that 
an offence under this Act has been committed and that the 
issue of a warrant is necessary to assist in its detection, he 
may issue a warrant for the search for any liquor, or intoxi¬ 
cating drug, materials, still, utensil, implement or apparatus 
in respect of which the alleged offence has been committed. 

27. 4 [When any Revenue Officer,not below the rank 

of a Naib-Tehsildar or a Police officer 

officers^ to° March not below the rank of Sub-Inspector or 
houses, etc. without any officer of the 1 [Excise Department] 

warrant ‘ not below the rank of Inspector in any 

locality to which this Act applies] has reasons to believe 


1. Substituted by Act XIV of 1066. 

2. Clause (11) added by Act VIII of 1056. 

3. Substituted ibid for "Customs and Excise officers." 

4. Substituted for certain words by Act IV of 2009 (For earlier 
emendment see Acts III and X of 200ai. 
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that an offence under this Act has been committed, and that 
if steps are taken to obtain a search warrant under the last 
preceding section, it is likely to go undetected, he may, after 
recording his reasons and the grounds of his belief, at any 
time by day or night, enter and search any place and may 
seize anything found therein which he has reason to believe 
to be liable to confiscation under this Act and may detain 
and search and, if he thinks proper arrest any person found 
in such place whom he has reason to believe to be guilty of 
any offence under this Act. 


28. 1 (Any officer of the Revenue Department of rank 

not lower than that of a Tehsildar] or 
pi^r “cl any officer of the * [Excise Department] 
manufacture and sale, not below the rank of 3 1 Inspector] may 
enter and inspect at any time by day or by night, any place 


in which any licenced manufacturer carries on the manu¬ 
facture of any liquor or intoxicating drugs or stores any 
liquor or intoxicating drug ; and may enter and inspect, at 
any time during which the same may be open, any place in 
which any liquor or intoxicating drug is kept for sale by 
any licensed person, and may examine, test, measure or 
weigh any materials, stills, utensils, implements, apparatus, 
liquor or intoxicating drug found in such place. 


29. If any officer empowered to make any entry 

under the provisions of the last two pre- 

cmry mnV°L r mad"by cedin ? sections cannot otherwise make 
force, etc. ~ such entry, it shall be lawful for him 

to break open any outer or inner door 
or window and to remove any other obstacle to his entry in- 
!o any such place. 


ii l I’ Substitutcd for " the Wazir Wazarat of any district” by Notification 
published in Government Gazette dated 26th Phagan, 1976. 

2. Substituted by Act XIV of 1966. 

% 

3 Substituted by Act X of 2008 for "Assistant Inspector.” 
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1 30. (1) Any 

Offenders may be 
arrested and contra¬ 
band liquor and arti¬ 
cles seized, without 
warrant. 


2 [Excise and Taxation Officer]. any Police 
Officer not below the rank of 3 [Head 
Constable]' and any other person 4 [or 
class of persons] duly empowered by the 
Government in this behalf may arrest 
without warrant any person found 


committing an offence punishable under 5 [section 48. sec¬ 
tion 50 or section 50-A] and may seize and detain any 

liquor, drug or other article which he has reason to believe 
to be liable to confiscation under this Act or any other such 
law and may detain and search any person upon whom, and 
any vessel, raft, boat, vehicle, animal, package, receptacle 
or covering in or upon which, he may have reasonable cause 
to suspect any such liquor or drug or other such article to 

be or to be concealed. 


6 [(2) Any person other than an 2 [Excise and Taxation 
Officer] lawfully arresting a person shall immediately take 
him along with liquor, drug or other article so seized or 
detained before the nearest 7 [Inspector Excise and Tax¬ 
ation] who shall at once take charge of the accused and the 
articles so seized or detained. The time taken in bringing 
the accused to the 7 [Inspector Excise and Taxation], shall 
not be included in the period of twenty-four hours prescri¬ 
bed by section 37. The 7 [Inspector Excise and Taxation] 
on taking charge of the accused shall hold such enquiry as 
he may think necessary : 

Provided that the 8 [Deputy Commissioner] may of his 
own motion or on the application of the accused transfei 
the case for enquiry to any other officer not below the rank 
of an Inspector under him and such officer shall be deemed 
to have arrested the accused and shall proceed in the afore¬ 
said manner. .___ 

1. Existing section 30 numbered as sub-section (1) by Act IV of 

2009.- (For earlier amendment see Act VIII of 1997). . 

2 Substituted by Act VIII of 1956 for "Customs and Excise Officer . 

3 * Substituted by Act IV of 2009 for "Sub-Inspector”. 

4. Added by Act XI of 2003. 

5 Substituted by Act IV of 2009 for "section 48 or section 50 . 

' 6 Sub-sections (2) and (3) to section 30 inserted by Act IV of 2009. 

l\ Substituted by Act VIII of 1956 for "Inspector Customs and 

‘ 8. Substituted by Act XIV of 1966 for "Deputy Excise and Taxation 
Commit •ioner.” 
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(3) (i) Every ^Excise and Taxation Officer] making 
an enquiry as aforesaid shall day by day enter his procee¬ 
dings in the enquiry in a diary, setting forth the time at 
which the information reached him. the time at which he 
began and closed his enquiry, the place or places visited 
by him and a statement of the circumstances ascertained 
through his enquiry. 

(ii) Any criminal Court may send for such diaries 
of a case during the course of an enquiry or trial in such 
Court, and mav use such diaries, not as evidence in the 
Court but to aid in such enquiry or trial. Neither the 
accused nor his agents shall be entitled to call for such 
diaries, nor shall he or they be entitled to see them merely 
Decause they are referred to by the Court, but if they are 
used by the Excise Officer who made them to refresh his 
memory, or if the Court uses them for the purpose of con¬ 
tradicting such Excise Officer, the provisions of the Evi¬ 
dence Act, contained in section 161, or section 145, as the 
case may be, shall apply]. 

2 [(4) The Government may, by a general or special 
notification, invest any police officer-in-charge of a police 
station or attached to it, not below the rank of a sub-inspec¬ 
tor with powers exercisable by an Excise Inspector under 
the Excise Act.] 


31. Any person who may be accused or reasonably 

suspected of committing an offence 

refusing to giveme under this Act, and who on demand of 
or giving false name. 1 [Excise and Taxation Officer] or of any 

other person duly empowered, refuses 
to give his name or residence, or who gives a name or resi¬ 
dence which such officer or person has reason to believe to 
be false, may be arrested by such officer or person in order 
that his name and residence may be ascertained. 


1. Substituted by Act VIII of 1956 for "Customs and Excise Officer". 

2. Sab-section (4) inserted by XXXI of 1956. 
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1 [32. All searches under the provisions of this Act 
Searches how to be shall be made in accordance with the 
made. Criminal Procedure Code, 1989 : 

Provided that, for the purposes of conducting searches 
under this Act for the words, "inhabitants of the locality in 
which the place to be searched is situate” occurring in 
section 103 of the said Code the words "respectable persons” 
shall be deemed to have been substituted. ] 

33. All officers of the Police and Revenue Depart¬ 
ments and all village headmen and 

and ffi Revenue D^art- Chaukidars shall be legally bound to 
ments and ail village assist any 1 2 3 [Excise and Taxation Officer ] 

dars bound n fo in carrying out the provisions of this 

' Act. 


34. Every officer employed by the State- other than 

an 2 [Exise and Taxation Officer], shall 
All officers in state ^ bound to give immediate information 

port offences aga : nst to an [Excise and Taxation Officer], 
this Act. and every 2 [Excise and Taxation Offi¬ 

cer] shall be bound to give immediate 
information either to his immediate official superior or to a 
''[Deputy Commissioner] of all breaches of any of the pro¬ 
visions of this Act which may come to his knowledge ; and 
all such officers shall be bound to take all reasonable 
measure in their power to prevent the commission of any 
such breaches which they may know or have reason to 
believe or about or likely to be committed. 

35. All Zamindars, proprietors, tenants, under- 
Land-hoiders and tenants and cultivators who own or hold 

mation t0 giVG infor ~ land on which there shall be manufac¬ 
ture of liquor, growth of the poppy or 
hemp plant or manufacture of intoxicating drugs not 


1. Section 32 substituted by Act XXXIX of 1956. 

2. Substituted by Act VIII of 1956 for "Customs and Excise Officer” 

3. Substituted by Act XIV of 1966 for "Deputy Excise and Taxation 
Commiif loner", 
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licensed under this Act or in accordance with its conditions 
shall, in the absence of reasonable execuse, be bound to give 
notice of the same to a Magistrate or to an 1 [Excise and 
Taxation Officer] immediately the same shall have come to 
their knowledge. 


2 [36. An 1 [Excise and Taxation Officer] arresting a 
be taken before a person under this Act, or who has taken 
Arrested persons to charge of the accused under sub-section 

(2) of section 30. shall without unneces¬ 
sary delay and subject to the provisions hereinafter con¬ 
tained as to bail, take the person arrested before a 
[Judicial Magistrate] having jurisdiction to try the case. 


37. An 1 [Excise and Taxation Officer] arresting a 
Period of detention person under this Act, or who has taken 

four hours° l ' d <wenty ~ charge of the accused under sub-section 

(2) of section 30, shall not detain him 
m custody for a longer period than under all the circum¬ 
stances of the case is reasonable and subject to the pro¬ 
visions of section 30 such period shall not in the absence of 
a special order of a Magistrate passed under section 40 
exceed twenty-four hours exclusive of the time necessary 
for the journey from the place of arrest to the Magistrate’s 
Court. 


4 [38. Notwithstanding anything contained in 5 [ x x] 
Certain affences to the Code of Criminal Procedure, 1989— 

be non-bailable and 
triable summarily. 

(i) the offences specified in clauses (b), (d) and (e) of 
section 48 shall be non-bailable, and 

6 [(ii) the offences specified in sections 48, 49, 50, 
r; 0"A> 50-B and 55 and sub-section (1) of section 56 shall 
be triable summarily.] 


1. Substituted by Act VIII of 1956 for ’’Customs -and Excise Officer". 

2. Sections 36 to 46 substituted by Act IV of 2009. 

3. Substituted by Act XL of 1966 for ’’Magistrate”. 

4. Section 30 substituted by r’ et XXXIX of 1956 

a . vr °? !Ucd and yl,al ‘ aiv/bys fce deemed to have been omitted by 
Act XI of 1964. 

6. Clause (ii) of section 3o substituted by Act VIII of 1061. 
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39. The provisions contained in Chapter XXX 

of the Code of Criminal Procedure, 1989, 
ai ' regarding bail so far as they are appli¬ 

cable, shall apply mutatis mutandis in respect of persons 
arrested or detained or brought before a Court under the 
provisions of this Act, subject to the modification that for 
the expression "officer in charge of a Police Station" where- 
ever occurring the expression "an 1 [Excise and Taxation 
Officer] not below the rank of an Inspector" shall be deemed 
to have been substituted. 


40. (1) Whenever any person is arrested under this 

Act and detained in custody and it 

Procedure where en- appears that an enquiry into the offence 

pieted C in n 24 0t hours C ° m of which such person is accused cannot 

be completed within the period of 
twenty-f^ur hours prescribed by section 37, the 2 [Deputy 
Commissioner] or the officer making the enquiry, as pres¬ 
cribed in sub-section (2) of section 30. shall forward to the 
nearest Magistrate a report setting forth the circumstances 
in which the accused was arrested together with the infor¬ 


mation which is yet to be elicited and shall at the same time 
forward the accused to such Magistrate. 


(2) The Magistrate to whom an > accused person is 

forwarded under sub-section (1) may, 
Remand. . whether he has or has not jurisdiction 

to try the case, from time to time, authorise the detention 
of the accused in such custody as such Magistrate thinks fit, 
for a term not exceeding fifteen days on the whole. If he 
has not jurisdiction to try the case and considers further 
detention unnecessary he may order the accused to be for¬ 
warded to a Magistrate having such jurisdiction : provided 
that no Magistrate other than a Magistrate of the first class 
shall authorise detention in any custody other than a judi¬ 
cial lock-up. 


1. Substituted by Act VIII of 1956 for "Customs and Excise Officer" 


Co; 




2. Substituted by Act XIV of 1966 for "Deputy Excise and Taxation 
lissloner 
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(3) A Magistrate authorising under this section deten¬ 
tion in any custody other than a judicial lock-up shall re¬ 
cord his reasons for so doing. 


41. (1) A 1 [Deputy Commissioner] on such enquiry 

of po/son•» ke thinks fit and after recording his 


Arrest oi person 
suspected of offences 
under th ; s Act. 


reasons in writing may arrest or order 
in writing the arrest of a person whom 
he has reason to believe to have committed an offence under 
this Act and shall release him on bail unless he is accused 
of cn offence under clauses (b), (d) and (e) of section 48. 


(2) If the person arrested is unable to furnish bail or if 
a person has been arrested on an accusation of an offence 
under clauses (b), (d) and (e) of section 48, the person arres¬ 
ted shali be dealt with as provided heretofore with respect 
1o persons arrested under section 30. 


42. An 2 [Excise and Taxation Officer] empowered to 

Excise and Taxation f, old A an en quiry into an offence under 
officer’s power to re- this Act, may by order in writing re¬ 
quire attendance of qu i re the attendance before himself of 

witnesses. . 

any person, who appears to be acquain¬ 
ted with the circumstances of the case or to produce any 
documents relevant thereto and such person shall attend 
or produce as so required provided that a person who from 
sickness or other infirmity may be unable to attend or who 
a P ar dhanashin lady or is otherwise exempted from 
appeal ance in Court shall not be bound to attend at any 
place Ocher than the residence of such person. 


43. (1) An 2 [Excise and Taxation Officer] holding any 

ne“ na Excis°e f er gY ir y under this Act may examine 

Taxation officer. orally any person supposed to be 

acquainted with the facts and the cir¬ 
cumstances of the case. 


1. Substituted by Act XIV of 1966 for * 
Comin;ssioner’. 


Deputy 


Excise and Taxation 


2 Substitute-; by Act VIII of 1956 for "Customs and Excise Officer”. 
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(2) Such person shall answer all questions relating lo 
such case put to him by such officer other than questions 
the answers to which would have a tendency to expose him 
to a criminal charge or to a penalty or forfeiture. 

(3) Such answers shall be reduced into writing and 
shall after being read over to the person making the same 
be signed by such officer. 


44. If on enquiry under this Act it appears to the 

Release of accused officer holding the enquiry, that there 

cient evidence defi " is not sufficient evidence or reasonable 

ground to justify the forwarding of the 
accused to a Magistrate, such officer shall, if such person is 
in custody, release him on his executing a bond with or 
without sureties as such officer may direct, to appear if and 
when so required, before a Magistrate having jurisdiction 
to try the case. 


45. (1) (a) If upon an enquiry under this Act it 

Case to be sent to appears to the 1 [Deputy Commissioner j 

d?en g ce tr is te sufflcL n nt eVi ’ or the officer holding the enquiry that 

there is sufficient evidence, such officer 

shall forward the accused under custody to a 2 [Judicial 
Magistrate] competent to try the case or if the offence is 
bailable and the accused is able to give security, shall take 
security from him for his appearance before such 2 [Judi¬ 
cial Magistrate] on a day fixed and for his attendance from 
day to day before such 2 [Judicial Magistrate] until other¬ 
wise direcled and shall also forward to such 2 [Judicial 
Magistrate] a report setting forth the names of the parties, 
the nature of the information, the names of the persons who 
appear to be acquainted with the circumstances of the case 
and stating whether the accused (if arrested) has been for¬ 
warded in custody or has been released on his bond and if 
so with or without sureties. 

(b) Such 2 [Judicial Magistrate] shall take on such 
report cognizance of the offence charged. 


1. Substituted by Act XIV of 1966 for 'Deputy Excise and Taxation 
Commissioner’. 

2 Substituted by Act XL of 1966 for ‘Magistrate’. 
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(c) The accused on his application shall be entitled at 
his own cost to a copy of such report before the commence¬ 
ment of the trial. 

(2) Nothing herein contained shall have the effect of 
debarring of 1 [Judicial Magistrate] from taking cognizance 
otherwise than on such a report i.e. in accordance with the 
provisions of S. 190 Criminal Procedure Code : 

Provided that such 1 [Judicial Magistrate] shall not 
lake cognizance of an offence under the Excise Act, 1958, 
on complaints made by private individuals. 

(3) When such Officer as aforesaid forwards an 
accused person to a ^Judicial Magistrate] or takes security 
for his appearance before such 1 [Judicial Magistrate] under 
ihis section, he shall send to such ^Judicial Magistrate] 
any articles seized which it may be necessary to produce 
before him and shall require the complaint (if any) and so 
many of the persons who appear to such officer to be* 
acquainted with the circumstances of the case as he may 
Ihink necessary,to execute bond to appear before the 

; [Judicial Magistrate] as thereby directed and prosecute 
or give evidence (as the case may be) in the matter of the 
charge against the accused. 

(4) If the Court of the 2 [Chief Judicial Magistrate] is 
mentioned in the bond, such Court shall be deemed to in¬ 
clude any Court to which such 1 [Judicial Magistrate] may 
refer the case for trial provided reasonable notice of such 
reference is given to such persons. 

(5) The day fixed for the appearance of such persons 
shall be the day when an accused person is to appear, if 
security for his appearance has been taken or the day on 
which he may be expected to arrive at the Court of the 
1 1 Judicial Magistrate] if he is to be forwarded in custody. 


1. Substituted by Act XL of 1966 for 'Magistrate*. 

2 - Substituted by ibid for 'District Magistrate or Sub-Divisional 
Magistrate . 
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1 [46. *A11 liquor or other contraband articles seized 
under this Act shall be produced before the nearest Magis¬ 
trate without any delay who shall seal those articles making 
an inventory thereof. Where, however, this cannot be 
done without unreasonable inconvenience, delay or expense 
the officer making enquiry on the spot or seizing the goods 
shall seal all such articles in the presence of atleast two 
respectable witnesses. The articles so seized shall remain 
in the custody of the officer seizing them pending orders of 
a Magistrate.] 

47. It shall be lawful for the 1 2 3 [Deputy Commis- 
ciosing of shop for sioners of the District] to which this Act 
the sake of public applies, by notice in writing to the 

peace ’ licensee, to require that any shop in 

which liquor or any intoxicating drug is sold, shall be 
closed, at such time or for such period as he may think 
necessary for the preservation of the public peace. 

IX.—PENALTIES. 

3 [48. Whoever, in contravention of this Act or of 
For illegal import, any rule or order prescribed or notified 
etc. thereunder or of any licence or permit 

granted thereunder:— 

(a) imports, exports, transports or possesses liquor 
or any intoxicating drug, or 

(b) manufactures liquor or any intoxicating drug, 
or 

(c) cultivates the poppy or hemp (Cannabis sativa 
or Indica) or coco plant or collects the spontaneous growth 
of the hemp plant, or 

(d) constructs or works any distillery or brewery or 
other place for the manufacture of liquor, or 


1. Section 46 substituted by Act XXXV of 1962. 

2. Substituted by Act III of 2008, for "Governor of any province". 

3. Section 48 substituted by Notification No. 14 published in Govern¬ 
ment Gazette dated 17th Phagan, 1983. 
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(e) uses, keeps or has in his possession any materials, 
still, utensil, implement or apparatus whatsoever, for the 
purpose of manufacturing liquor or any intoxicating drug, 
or 

1 [(f) sells or offers to sell any liquor or 1 2 [intoxicating] 
drug,] 

shall, on conviction before a 3 [Judicial Magistrate,] 
be punished 4 ["with imprisonment for a term which may 
extend to two years and with fine which may extend to two 
thousand rupees and if found in possession of a working 
still for the manufacture of 2 [liquor or any intoxicating 
drug] shall be punishable with the minimum sentence of 
six months’ imprisonment and fine of two hundred 
rupees.] ] 

49. Whoever, being the holder of a licence or 
For misconduct by permit granted under this Act,— 

licensee, etc. 


(a) fails to produce such licence or permit on the 
demand of any 5 * 7 [Excise and Taxation Officer] or of any 
other officer duly empowered to make such demand, or 

(b) does any act in breach of the conditions of his 
licence or permit not otherwise provided for by this Act, or 

6 [(c) wilfully commits any contravention not other¬ 
wise provided for by this Act, or any rule or order pres¬ 
cribed or notified under this Act, or] 

7 [Omitted] 

(e) permits persons of notoriously bad character to 
meet or remain in any such place, 


1. Clause (f) substituted by Act IV of 2009. 

2. Substituted by Act IX of 1961. 

3. Substituted by Act XL of 1966. 

4. Substituted by XXXIX of 1956. 

5. Substituted by Act VIII of 1956 for "Customs and Excise Officer 

^ausc (c) of section 49 substituted by Notification No. 14 publisl 
cg in Government Gazette dated 17th Phagan, 1983. 

7. Clause (d) omitted by Act XXXIX of 1956. 
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shall on conviction before 1 [Judicial Magistrate,] be 
punished for each such offence, with fine which may ex¬ 
tend to one hundred rupees or with imprisonment which 
may extend to three months or with both. 

50. (1) Whoever, without lawful authority, has in 

For possession of his P ossessi on any quantity of liquor or 
illicit liquor. any intoxicating drug, knowing the 

same to have been unlawfully imported, 
transported, or manufactured,or knowing the prescribed 
duty not to have been paid therefor, shall, on conviction 
before a 1 [Judicial Magistrate,] be punished 2 3 4 5 [with im¬ 
prisonment for a term which may extend to two years or 

with fine which may extend to two thousand rupees or with 
both.] 


3 [(2) If any person is found in possession, in any 
Tehsil, town or city in which a licensee cannot sell to any 
person any liquor for consumption outside the premises of 
his place of business except in standard sealed bottles, of 
any liquor which has been unlawfully manufactured it 
shall be presumed that such person knew that it had 
been so manufactured.] 

^O-A. Any person found drinking or attempting 

ing e in“ubnc nd ofr; liquor in any public place or 

place of worship etc. P Aace of worship or in any place which is 
Penalt y- used for the purpose of transacting any 

business other than a premises covered 
by a licence shall be punished with imprisonment which 
may extend to three months or with fine which may extend 
to two hundred rupees or with both. 

5 [50-B. If any licensed vendor or any person in his 
employ or acting on his behalf— 



1. Substituted by Act XL of 1966 for 'Magistrate'. 

2. Substituted by Act XXXIX of 1956. 

3. Existing section 50 numbered as sub-section (1) and 
inserted by Act IV of 2009. 


sub-section ( 2 ) 


4. Section 50-A added by Act IV of 2009. 

5. Inserted by Act XXXIXof 1956. 
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with fine which may extend to 1 [one thousand] rupees or 
with imprisonment for a term which may extend to 2 [one 
year], or with both. 

54. Any 3 [Excise and Taxation Officer] who shall 

For Excise and Tax- offer any unwarrantable violence to any 

iising person in his custody shall, on conviction 
before a 4 5 [Judicial Magistrate] of the 
first class, be punished with fine which may extend to one 
hundred rupees, or with imprisonment which may extend 
to one month, or with both. 


ation officer 
violence. 


or giving false infor¬ 
mation. 


5 [55. Whoever knowing or having reason to b elieve 
Screening offender that an offence has been committed 

under this Act, causes any evidence of 
the commission of that offence to dis¬ 
appear with the intention of screening the offender from 
legal punishment or with that intention gives any informa¬ 
tion respecting the offence which he knows or believes to be 
false, shall be punished with imprisonment of the des¬ 
cription provided for the offence, for a term which may 
extend to a fourth part of the longest period of imprison¬ 
ment provided for the offence, or with fine, or both.] 


Note .—A fine imposed under this section may extend to the full 
amount for the original offence. 


56. (1) Whoever is guilty of any act or inten- 

For offences not tional omission in contravention of any 
otherwise provided for. of the provisions of this Act, or of any 

rule or order made under this Act and not otherwise pro¬ 
vided for in this Act, shall, on conviction before a 4 [Judicial 
Magistrate] of the first class, be punished for each such wil¬ 
ful act or omission with fine which may extend to two 
hundred rupees. 


1. Substituted by Notification No. 14 published in Government Gazette 
dated 17th Phagan, 1983. 

2. Substituted by ibid for "six months”. i 

3. Substituted by Act VIII of 1956 for "Customs and Excise Officer”. 

4. Substituted by Act XL of 1966 for 'Magistrate*. 

5. Section 55 added by Council Resolution dated 27th November, 1903 
published in Government Gazette dated 18th Phagan, 1960. Existing section 55 
was numbered as 56 and sections after that were also renumbered. 
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i[(2) Whoever having been previously convicted 

For subsequent off- of an offence under this Act is again con- 
ence double punish- v icted of an offence punishable under 

ment * this Act shall be liable for every such 

subsequent offence to punishment not exceeding double 

the punishment provided therefor by this Act.] 


2 [56-A. Whoever attempts to commit or abets any 
Attempt to commit offence punishable under this Act shall 
punishable liable to punishment provided for the 

ct ' offence. 


offences 
under the Act 


56-B. (1) Whenever any person is convicted of an 

Security for abstain- offence punishable under section 48 or 
ing from commission 50 0 f this Act and the Court con- 
Of certain offences. v i c ting him is of the opinion that it is 

necessary to require such person to execute a bond for 
abstaining from the commission of offences punishable 
under these sections, the Court may, at the time of passing 
sentence on such -person, order him to execute a bond for 
a sum proportionate to his means, with or without sureties, 
for abstaining from the commission of such offences during 
such period not exceeding two years, as it thinks fit to fix. 


(2) The bond shall be in the form contained in 
Schedule II of the Code of Criminal Procedure, 1989. The 
provisions of the said Code shall, in so far as they are appli¬ 
cable, apply to all matters connected with such bond as if 
it were a bond to keep the peace ordered to be executed 
under section 106 of the said Code. 

I 


(3) If the conviction is set aside on appeal, or in 
revision, the bond so executed shall become void. 


X. Section 56 (2) added by Notification No. 14 published in Govern¬ 
ment Gazette dated 17th Phagan, 1983. 

2. Section 56-A and 56-B inserted by Act XXXIX of 1956. 
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(4) An order under this section may also be made by 
an appellate Court or by the High Court when exercising 

its powers of revision.] 

57. In prosecutions under section 48, it shall be 

presumed, until the contrary is proved, 
presumption as to that the accused person has committed 
commission of offence offence under that section in respect 

in certain cases. . , , . _ ,__ 

of any liquor or intoxicating drug, or 
any still, utensil, implement, or apparatus whatsoever for 
the manufacture of liquor, or any intoxicating drug, or any 
such materials as are ordinarily used in the manufacture of 
liquor, or any intoxicating drug, for the possession of which 
he is unable to account satisfactorily ; and the holder of a 
licence or permit under this Act shall be punishable, as well 
as the actual offender, for any offence committed by any 
person in his employ and acting on his behalf under any of 
the previous sections of this Act as if he had himself com¬ 
mitted the same, unless he shall establish that all due and 
reasonable precautions were exercised by him to prevent 
the commission of such offence : 

Provided that no person, other than the actual 
offender, shall be punished with imprisonment except in 
default of payment of fine. 


58. In any case in which an offence has been 

committed under this Act, the liquor, 
what things are H- drug, materials, still, utensil, imple¬ 
ment or apparatus in respect of which 
an offence has been committed shall be 
liable to confiscation. 


able to confiscation. 


Any liquor, or intoxicating drug lawfully imported, 
exported, transported, manufactured, had in possession or 
sold along with, or in addition to. any liquor or intoxicating 
drug liable to confiscation under this section, and 


\he receptacles, packages and coverings in which any 
such liquor, or intoxicating drug, materials, still, untensil, 
implement or apparatus as aforesaid is or are found, and 
the other contents, if any, of the receptacles or packages 
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in which the same is or are found, and the animals, carts, 
boats or other conveyances used in carrying the same, 
shall likewise be liable to confiscation. 


59. Whenever confiscation is authorised by this 

Act, the 1 [Deputy Commissioner] or 

dered. flscatl ° n h0W ° r " Magistrate ordering it may give the 

owner of the thing liable to be con¬ 
fiscated an option to pay in lieu of the confiscation such fine 
ss such officer thinks fit. 


When an offence under this Act has been committed 
but the offender is not known or cannot be found, or when 
anything liable to confiscation under this Act and not in the 
possession of any person cannot be satisfactorily accounted 
for, the case shall be inquired into and determined by the 
1 [Commissioner] or by any other officer authorised by him 
in that behalf who may order such confiscation : 


Provided that no such order shall be made until the 
expiration of one month from the date of seizing the things 
intended to be confiscated or without hearing the persons, 
if any, claiming any right thereto, and evidence, if any, 
which they produce in support of their claims. 


Power to compound 
offences. 


60. A. 1 [Deputy Commissioner] may accept from 

any person whose licence or permit is 
liable to be cancelled or suspended 
under section 22 or who is reasonably 
suspected of having committed an offence under section 49 
or section 56, a sum of money not exceeding two hundred 
rupees, in lieu of such cancelment or suspension, or by way 
of compensation for the offence which may have been 
committed, as the case may be ; and in all cases whatsoever 
in which any property has been seized as liable to confis¬ 
cation under this Act may release the same on payment of 
the value thereof as estimated by him. 






1. Substituted by Act XIV of 1956. 




‘JO 


EXCISE ACT, 1958 (1901 A. D.) 


On the payment of such sum of money, or such value, 
or both, as the case may be, the accused person, if in cus¬ 
tody, shall be discharged, the property seized shall be 
leleased and no further proceedings shall be taken against 
such person or property. 


61. (1) The 

Provisions of the 
Criminal Procedure 
Code and Ranbir Penal 
Code applicable to 
offences committed 
under this Act. 


provisions of the Criminal Procedure 
Code relating to execution so far as the 
same are applicable, and sections 54, 55 
and 56 of Ranbir Penal Code shall apply 
to all offences committed and to all 


persons punished under the provisions of this Act. 


! [(2) (a) Notwithstanding anything contained in the 
Code of Criminal Procedure, 1989 all processes, summonses, 
warrants issued in cases under this Act may be executed 
by any 2 [Excise and Taxation Officer.] 


(b) A warrant directed to any 2 [Excise and Taxation 
Officer] may also be executed by any such officer whose 
name is endorsed upon the warrant by the officer to whom 
it is directed or endorsed.] 


X.—MISCELLANEOUS. 

62. All rules made and notifications issued under 

Publication of rules this Ac t shall be 3 [published in the 
and notifications. Jammu and Kashmir Government 

Gazette] and shall thereupon have the 
force of law and be read as part of this Act, and may, in 
like manner, be varied, suspended or annulled. 


4 [63. (a) Nothing in the foregoing provisions of 

Exemptions and pro- this Act a PP lies to the manufacture, 
hibitions. possession, sale or supply by medical 

practitioners, chemists, druggists, apo¬ 
thecaries or keepers of dispensaries of any medicated 


inserted ‘by Irt1vof S M09° n 6 ‘ nUmbered as ““-section (1) and sub-section (2) 

2. Substituted by Act VIII of 1956 for "Customs and Excise Officer”. 

nnhlirinnr, S n b t S h ltUted by Act IV ° f 2001 for the words "made and issued by 
Gazette” h e successlve lssues ol the Jammu and Kashmir Government 

ment Ga'zetfe'dated N °' 14 pubUshed in Govern " 
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article for bona fide medicinal purposes, or to the possession 
by the public of such articles lawfully supplied by them ; 


but 


(b) it shall be lawful for 1 [the Government] at any 
time by notification to prohibit the import, ex-port, trans¬ 
port, manufacture, possession, sale or supply whether for 
medicinal purposes or otherwise of any liquor or intoxica¬ 
ting drug otherwise than in accordance with such rules and 
conditions (if any) as may be prescribed by 1 [the Govern¬ 
ment] in that behalf; 


(c) it shall be lawful for 1 [the Government] at any 
time by notification to exempt subject to such conditions, 
if any, as 1 [the Government] may impose, any specified 
article or class of articles or any specified person or class of 
persons from the operation of all or any of the provisions of 
this Act or of rules made or prohibitions notified thereunder 
and in like manner to cancel such exemption ; 

(d) it shall also be lawful for 1 [the Government] to 
authorise the 2 [Commissioner] to permit, subject to such 
restrictions and conditions as, 3 [the said 2 [Commissioner] 
may in each case or class of cases prescribe, the possession 
by medical practitioners of liquor or 4 [opium and hemp 
drugs] and the preparation by them of medicines contain¬ 
ing the same for use in their practice.] 


Bar of actions. 


64. No action shall lie against 1 [the Government] 

or against any 5 [Excise and Taxation 
Officer ] for damages in any Civil Court 
for any act bona fide done or ordered to be done in pursu¬ 
ance of this Act or of any law for the time being in force re¬ 
lating to the Excise revenue and prosecutions of any 


1. See footnote 2 under section 1. 

2. Substituted by Act XIV of 1966 for 'Excise and Taxation Com¬ 
missioner’. 

3. Substituted by Act VIII of 1956 for "the said Inspector General.” 

4. Substituted for’ "intoxicating drugs” by order published in 
Government Gazette dated 1st Assuj, 1988. 

5. Substituted by Act VIII of 1956 for "Customs and Excise Officer”. 
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: [Excise and Taxation Officer,] and all actions which may 
be lawfully brought against the Jammu and Kashmir 
Government or against any 1 [Excise and Taxation Officer] 
in respect of any thing done or alleged to have been done in 
pursuance of this Act, shall be instituted withiri six months 
from the date of the act complained of and one month after 
notice has been given in writing to 2 [the Government] or 
to the officer against whom the suit is to be brought. 

In such actions for damages, it shall be lawful for the 
Court if tender of sufficient amount had been made before 
the action was brought, in awarding the amount so tender¬ 
ed, to refuse costs to the plaintiff and direct him to pay the 
costs of the defendant. 


* 


1. Substituted by Act VIII of 1956 for "Customs and Excise Officer”. 

2. See footnote 2 under section 1. 
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THE JAMMU AND KASHMIR OCTROI ACT, 1958 (1901 A. D.) 

[Sanctioned by His Highness the Maharaja Sahib 
Bahadur in Council vide State Council Resolution No. 5, 
dated 14th September, 1901.] 

An Act to consolidate and amend the Law in force in the Jammu 
and Kashmir State relating to octroi and the collection and expendi¬ 
ture of the revenue derived therefrom. 

WHEREAS it is expedient to consolidate and 

amend the law in force in the Jammu 
Preamble. and Kashmir State relating to octroi and 

the collection and expenditure of the 
revenue derived therefrom, it is hereby enacted as 
follows : — 

1. (1) This Act may be called the Jammu and 

Title. Kashmir Octroi Act, 1958. 

(2) It extends to ! [the territories of the State]. 

Extent. 


(3) It shall come into force on the 1st Katik, 
Commencement. 1958. 

2. All previous enactments and orders governing 

Repeal. im Position or collection of any tax 

under the title of the octroi tax or other 
matters connected with the same, except such of them as 

may specially be saved by notification by 2 [the Govern¬ 
ment,] are hereby repealed. 


Definition - 3 4 [3. In this Act— 

jj a ) Commissioner’ means any person appointed 

by the Government to exercise the functions of the Com¬ 
missioner under this Act •] 


H s Hi^hness^he^M^hnrT 5 ?! ?° 10 for the terri tories administered b 

* S Hl &bness the Maharaja Bahadur of Jammu and Kashmir ” 

Maharaja Bahadur"" U e W ords’"lt ^ 17 f ° r the words " His Highness tl 
1996. d the Government” substituted by Act X 


3. Section 3 substituted by Act VIII of 1956 

4. C.ause (a) substituted by Act XIII of 1956. 
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*[(b) 'Deputy Commissioner’ means any person 
appointed by the Government to exercise functions of the 
Deputy Commissioner under this Act in a province ; ] 


(c) "Excise and Taxation Officer” includes every 
Officer of the 1 2 3 4 [Octroi Department] for any Province to 
which this Act applies ; 

(d) the Octroi limits of any local area shall be such 
as the Government may, from time to time, fix by notifi¬ 
cation in the Government Gazette.] 

3 [3-A. The provisions of the Jammu and Kashmir 
4 [Excise Act] of 1958, in regard to the appointment, 
removal or punishment of officers appointed for the collec¬ 
tion and control of the 5 [* * *] Excise revenue and for the 
delegation of powers and framing of rules in this respect 
by 6 [the Government] shall apply mutatis mutandis to this 
Act. ] 


4. 6 [The Government] may, from time to time in the 

manner hereinafter laid down, impose 
in 7 [any local area] specified by noti¬ 
fication in the Government Gazette, an 
octroi on animals or goods or both 
brought within the octroi limits for 
consumption and use therein. 


Power to impose an 
octroi tax in a local 
area duly notified. 


5. The said octroi shall be leviable after due 

notification in the Jammu and Kashmir 
Government Gazette on such animals 
and goods and at such rates as 
6 [the Government] may from time to time determine. 


Articles taxable and 
rate of taxation. 


1. Clause (b) substituted by Act XIII of 1966. 

2. Substituted ibid for "Excise and Taxation Department” 

3. Section 3-A added by Notification published in Government 
Gazette dated 23rd Har, 1971. 

4. Substituted by Act VIII of 1956 for "Customs Act”. 

5. Words "Customs and” omitted ibid. 

6. See foot note 2 under section 2. 

7. Substituted by Act VIII of 1956 for "the whole or any part of any 

town”, 


1 
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1 [6. (1) When Octroi duty or charges has been short- 

levied through inadvertence, error, 

„r R =:Vh n o“ collusion or misconstruction on the part 
or erroneously paid of the Excise and Taxation Officers, or 
etc * through misstatement as to the quantity, 

description or value of the goods or animals on the part of 
the owner, or when any such duty or charge after having 
been levied has been owing to any such cause erroneously 
refunded the person chargeable with the duty or charge so 
short-levied or to whom such refund has erroneously been 
made shall pay the deficiency or repay the amount paid to 
him in excess on demand being made within three months 
from the date of the first assessment or the making of the 


refund, and the Excise and Taxation Officer may refuse to 
pass any goods or animals belonging to such person until 
the said deficiency or excess be paid or repaid. 

(2) No octroi duty or charges which have been paid 
and of which repayment, wholly or in part, is claimed in 
consequence of the same having been paid through inadver¬ 
tence, error or misconstruction shall be returned, unless 
such claim is made within three months from the date of 
such payment. 


(3) The Government may, by notification in the 
Government Gazette, define and grant exemptions from 
payment of duty levied under this Act.] 


7. The collection of the same shall be under the 


Collection to be con¬ 
trolled by 2[Commis- 
sioner.J 


control of the 1 2 [Commissioner]. 


8. Every person bringing or receiving within the 

octroi limits of any 3 [local area] 
Duty of importer to notified in this behalf any article on 

goods and^documents which octroi is chargeable shall, when 
relating thereto and to required by an officer authorized by the 
pay the tax demanded. 2 [Commissioner] and so far as may be 

^necessary for ascertaining the amount 
of tax chargeable— 


1. Section 6 substituted by Act VIII of 1956. 

2. Substituted by Act XIII of 1956 for ’’Excise and Taxation 
Commissioner”. 

3. Substituted by Act VIII of 1956 for "town”. 
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(a) permit that officer to inspect, examine, weigh 
and otherwise to deal with the article ; 

(b) communicate to that officer any information and 
exhibit to him any bill, invoice or document of a like nature 
which he may possess relating to the article ; and 

(c) pay the octroi tax at the rate demanded ; 

and any person bringing or receiving within such limits 
any goods whether dutiable or not, in a closed package, 
shall allow such officer to inspect the contents of the same 
in order to ascertain whether duty is leviable or not. 

9. Every officer demanding octroi by the authority 

of the 1 [Commissioner] shall tender to 
officer demanding every person introducing or receiving 

L"or-eipt any article on which the tax is claimed 

a bill specifying the article taxable, 

the amount claimed and the rate at which the tax is calcu¬ 
lated, or, if the octroi is paid on demand, a receipt giving 
the same particulars. 

10. (1) 2 [In case of non-payment of any octroi 

or fine imposed under section 11] on 
Procedure in case of demand the officer empowered to collect 
mand ayment ° n de ~ the same may seize any article on which 

the octroi is chargeable of sufficient 

value to satisfy the demand. 

(2) The 3 [Deputy Commissioner] may cause any 
property so seized, or so much thereof as may be necessary, 
to be sold by auction to satisfy the demand together with the 
expenses occasioned by the seizure, custody and sale there¬ 
of unless the demand and expenses are in the meantime paid 
after the lapse of one week from the seizure and after due 
notice has been given fixing the time and place of sale : 

Provided that articles of a perishable nature which 
cannot be kept without serious risk of damage, may be sold 
after the lapse of such shorter time as he may, having 


1 . Substituted by Act XIII of 1966 for "Excise and Taxation 
Commissioner”. 

2. Substituted by Act No. XVIII of 1964 for "in case of non-payment 
of any octroi”. 

3. Substituted by Act No. XIII of 1966 for "Deputy Excise and 
Taxation Commissioner”. 
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Penalty for evasion 
of payment of octroi. 


egard to the nature of the articles, think proper. 

11. If good passsing the octroi limits of a 1 2 [local 

area] notified in this behalf are liable 
to the payment of octroi, then every 
person who with intent to defraud 

2 1 the Government] causes or abets the introduction of, or 
himself introduces or attempts to introduce within the said 
octroi limits, any such goods upon which payment of the 
octroi due on such introduction has neither been made nor 
tendered, 3 [or exhibits to the officer any bill, invoice or 
document of like nature in regard to the goods introduced 
which is found to be false or in which the description of 
goods in found to be incorrected or misleading] shall, 
on proof of his offence, after due enquiry to the 
satisfaction of the 4 [Deputy Commissioner] be punished 
with a fine which may extend to 5 6 [ten times] the 
amount of such octroi, or to 5 [one hundred rupees], which¬ 
ever may be greater. B [The provisions of this and the last 
preceding sections shall apply, mutatis mutandis to 
evasions of 7 8 [* *] other minor taxes controlled by the 
p [Octroi Department] in regard to which no separate 
enactment exists.] 

12. All enquiries made by 4 [Deputy Commissioner] 

under the last preceding section shall be 
conducted so far as may be in accordance 
with the law of the State governing pro¬ 
cedure in criminal cases, and all orders 

passed by them under that section shall 
be appealable to the 9 [Commissioner,] 10 [an appeal against 


Enquiries to be made 
in accordance with law 
governing Criminal 
Procedure and deci¬ 
sions to be appeal- 
able. 


1. Substituted by Act VIII of 1956 for "town”. 

2. See footnote 2 under section 2. 

3. Inserted by Act No. XVIII of 1964. 

4. Substituted by Act XIII of 1966 for "Deputy Excise and Taxation 
Commissioner”. 

5. "ten times” and "one hundred rupees” substituted for the words 
"live times” and "fifty rupees” by Act XVI of 1961. 

6. Added by Council Resolution No. 28 dated 21st February, 1902 
published in Government Gazette dated 31st Har, 1959. 

7. Words "Kahcharai and” omitted by Act VIII of 1956. (For earlier 
amendment see Act VIII of 1995). 

8. Substituted by Act XIII of 1966 for "Excise and Taxation Depart¬ 
ment”. 

9. Substituted by Act XIII of 1966 for "Excise and Taxation 
Commissioner” 

10. Added by order published in Government Gazette dated 18th 
Sawan, 1961. 
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whose orders shall lie to l (the Government)]. 2 [x x x]. 

13. The revenue collected under this Act in respect 

of imports into any 3 4 5 [local area] shall 

be^spent Sn“ be expended on municipal improve- 
cipai improvements of ments of that 3 [local area] in such 

the 3[iocai area] where manner as 4 [the Government] may from 
they are collected. L 

time to time direct. 


[14. 


Power to make rules. 


(1) The Government may, by notification in the 
Government Gazette, make rules for 
carrying out the purposes of this Act. 


(2) In particular and without prejudice to the 
generality of the powers conferred by sub-section (1) the 
Government may make rules governing all or any of the 
following matters namely :— 

(a) the constitution of octroi posts and the exhibition 
of octroi tariff thereat; 

(b) the grant of refunds on export of animals or 
goods, on which octroi has been paid ; 

(c) the custody, storage and transit of goods and 
animals declared not to be for use and consumption within 
the 3 [local area] into which they are brought; 

(d) the exemption from octroi on reimport of 
animals and goods that have once paid it and are exported 
from the towns into which they have been brought; 

(e) the exemption from octroi on reimport of animals 
* exported from the 3 [local area] for the purposes of 

grazing ; and 

(f) the levy of rent for goods detained .or left 
through the owner’s default at an octroi post. 

(3) The Government may by order delegate all or 


1. Substituted by Act X of 1996 for "Minister-in-charge”. 

2. Certain words at the end of section 12 deleted by Act Xof 1996. 

3. Substituted by Act VIII of 1556 for "town”. 

4. See footnote 2 under section 2. 

5. Section 14 substituted by Act XI of 2004. 
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any of its powers under sub-section (2) to the 1 [Commis¬ 
sioner], subject to such conditions, if any. as may be speci¬ 
fied in the order.] 

2 14-A. (1) 3 [The Government] may, from time to 

time by notification in the Government 

Prohibition by im- . . , . , 1 j.t_ 

port or export. Gazette, restrict or prohibit the impor¬ 

tation into or exportation from any 
4 [Jocal area] wherein an octroi tax is imposed under this 
Act of goods of any specified description. 

2 [(2) The Government may by order delegate its 
powers under sub-section (1) to any officer of the 5 [Octroi 
Department] not below the rank of an 6 [Inspector Excise 
and Taxation] subject to such conditions, if any, as may be 
specified in the order]. 

15. All rules made and notifications issued under 
Rules to be notified this Act shall be 7 [published in the 

Kashmir "cZrnmTrn J? mmu . and Kashmir Government 

Gazette. GraZ6tt6.J 

All such rules and notifications shall thereupon have 
the force of law and be read as part of this Act, and may in 
like manner be varied, suspended or annulled. 

16. The infringement of any 8 [rules made under 
Punishment for in- section 14 or notification issued under 

or notification under 

section 14 or 14 -a duly punishable, after enquiry by 9 [Deputy 
promulgated. Commissioner,] with fine which may 

amount to fifty rupees, subject to the same provisions in 


1. Substituted by Act XIII of 1966 for "Excise and Taxation 
Commissioner". 

c . . , 2 ' A Se + Cl T ^ n i 4 ; A numbered a s sub-section (1) and sub-section (2) in¬ 
serted by Act IX of 2005, Section 14-A was added by Notification published 
m Government Gazette dated 31st Jeth, 1978). 

, 3 * v f? rd u s " the Government” substituted for the words "With the 

upprova 1 of His Highness the Maharaja Bahadur the Minister-in-Charge of the 
Cosloms and Excise Department" by Act X of 1996. 

4. Substituted by Act VIII of 1956 for "town". 

Substituted by Act XIII of 1966 for "Excise and Taxation Depart- 


5. 


inont 


6 . 

7. 


Substituted ibid for "Inspector Customs and Excise". 

in ihr^ Substltuted b y Act VI of 2001 for "made and issued by publicatioi 

ccessive issues of the Jammu and Kashmir Government Gazette”. 

ment , , e , d f0r certain words b y Notification published in Govern 

n.ent Gazette dated 31st Jeth, 1978. 

Commissionpr’ bSt !p lted A ' Ct XI11 of 1966 for ' De P ut y Excise and Taxatioi 
mmissionei . (For earlier amendment see Act VIII of 1956). 
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respect of the conduct of the enquiry and appeal as are laid 
down in the case of evasion of payment of duty. 


Bar of actions. 


17. No action shall lie against ‘[the Government] of 

Jammu and Kashmir or against any 
2 [Excise and Taxation Officer] for 
damages in any Civil Court for any act bona fide done or 
ordered to be done in pursuance of this Act or of any law for 
the time being in force relating to the octroi revenue. 


And all prosecutions of any 1 2 [Excise and Taxation 
Officer] and all actions which may be lawfully brought 
against the Jammu and Kashmir Government or against 
any 2 [Excise and Taxation Officer] in respect of anything 
done or alleged to have been done in pursuance of this Act, 
shall be instituted within six months from the date of the 
act complained of and not afterwards : 


Provided that no such suit shall be instituted until the 
expiration of one month after notice has been given stating 
Ihe cause of action and the name and place of abode of the 
intending plaintiff and the plaint must contain a statement 
that such notice has been given. 


In such action, if for damages, it shall be lawful for the 
Court if tender of sufficient amount had been made before 
the action was brought in awarding the amount so tendered, 
to refuse costs to the plaintiff and direct him to pay the cost 
of the defendant. 

; 3 [18. (1) When any person applies to any Excise and 

Taxation Officer for permission to 
Agent to produce | ranS act any business with him on behalf 

authority if required. Qf any othgr person such officer 

may require the applicant to produce a written authority 


1. See footnote 2 under section 2. ^ „ 

2. Substituted by Act VIII of 1956 for "Customs and Excise Officer 

3. Section 18 inserted by Act VIII of 1956. 
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from the person on whose behalf such business is to be 
transacted and in default of production of such authority 
may refuse such permission. 


(2) The clerk, servant or agent of any person or 
mercantile firm may transact business generally at the 
Octroi-post on behalf of such person or firm provided that 
the 1 [Deputy Commissioner] may refuse to recognize such 
clerk, servant or agent unless such person or a member of 
such firm identity such clerk, servant or agent to the 
1 [Deputy Commissioner] as empowered to transact such 
business and deposits with 1 [Deputy Commissioner] an 
authority in writing duly signed, authorising such clerk, 
servant or agent to transact such business, on behalf of such 
person or firm.] 


Commissioner’ bStitUted by ACt XUI of 1966 for ' De P ut y Excise and Taxation 
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(1901 A. D.) 

(Translated from original in Urdu published in 
Government Gazette dated 11th Har, 1958.) 

RULES PLACING RESTRICTIONS ON REMOVAL OF FEMALES 

FROM BALTISTAN. 

No. 8 of 1958. (1901 A. D.) 

[Sanctioned by His Highness the Maharaja Sahib 
Bahadur in Council vide State Council Resolution No. 35, 
dated 4th February , 1901.] 

1. No Balti female will be permitted to go beyond the 
boundaries of Baltistan without presenting a permit ; such 
permit, allowing such permission, will be granted under 

these Rules. 

2. All such applications for grant of permit, shall be 
presented before the Tehsildar of the illaqa in which such 
female resides. Such application shall be made by the 
female who wants to go beyond the boundaries of Baltistan 
through her husband, brother or any other proper guardian 
and it shall particularly contain the following facts 

(a) name of the female with age, parentage and 
residence ; 

(b) name of the person (if any) accompanying her 
and his relation with her ; 

(c) reason, why she wants to go beyond the boun¬ 
daries of Baltistan. 

3. On presentation of such an application, the Tehsil¬ 
dar shall enquire into the correctness of the facts mentioned 
in the application and after satisfying himself that— 

(a) the said female is not of less than 50 years age, or 

(b) in case her age, is less than 50 years, her duly 
married husband, or her father or brother or any other 
proper guardian is accompanying her, 
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(c) she is not going out of Baltistan with some 
improper motive, 

will grant a permit under his signature and the seal of the 
Court permitting her to go out of the boundaries of 
Baltistan. 

4. No permit will be given except under the pro¬ 
visions of rule 3. 

5. An appeal against the order of the Tehsildar re¬ 
fusing to issue a permit shall lie to the 1 [Deputy Commis¬ 
sioner] within 60 days from the date of such order. 

6. A second appeal from the order of the 1 [Deputy 
Commissioner] will lie to the 2 [Divisional Commissioner] 
within three months from the date of such order. 

7. Whoever takes away or abets in taking away a 
Balti female beyond the boundaries of Baltistan or whoso¬ 
ever being a Balti female goes beyond the boundaries of 
Baltistan in contravention of these Rules, shall be punished 
with imprisonment which may extend to three months or 
with fine which may extend to one hundred rupees or with 
both. 


1. Substituted by Act III of 2008 for "Wazir Wazarat”. 

2. Substituted by Act III of 2008 for "Revenue Minister”. 
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THE JAMMU AND KASHMIR STATE FISHERIES ACT, 1960. 

(1903 A. D.) 

[Sanctioned by His Highness the Maharaja Sahib 
Bahadur in Council vide State Council Resolution No. 3 
dated 10th July , 1903 and published in Government 
Gazette dated 20th Sawan, 1970 as amended upto 1st 
Baisakh , 1970.] 

Whereas it is expedient to consolidate and amend the 
law regulating the capture of fish within the territories of 
Jammu and Kashmir State ; it is hereby enacted as 
follows— 


1. This Act 

Short title and com- 
rrencement. 


may be called the Jammu and Kashmir 
Fisheries Act and shall come into force 
on the 1st day of Baisakh Samvat 1960. 


Local extent. 


2. It shall extend to such local areas within the 

territories of the State as may, from 
time to time, be declared by a noti¬ 
fication, published in the Jammu and Kashmir Government 
Gazette, under the orders of 1 [the Government] in that 
behalf. 


3. The Jammu and Kashmir Fisheries Regulation, 
Extent of repeal of 1901, is hereby repealed and the system 

practices!" 8 laWS and hith erto in vogue in the Kashmir Pro¬ 
vince, of forming out the right of fishing 
known as Mahal-i-Mahigiri shall immediately on the pass¬ 
ing of this Act cease to exist. 


All orders issued and taxes imposed, prior to the 

saving clause. passing of this Act, shall, so far as they 

are consistant with the provisions 
contained in this Act or the rules made thereunder, be 

deemed respectively to have been issued and imposed here¬ 
under. 




»./» i }' „ Ir J s ^ ctions 2, 5 (1), 5 (2) and 17 for the words "His Highness the 
Maharaia Bahadur” the words "the Government” substituted by Act X 1996. 
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4. In this Act, unless there is anything repugnant 

intrepretation in the subject or context,— 

clause. 

"Water” means and includes all rivers, streams and 
lakes ; all ponds belonging to the State, and all tanks cons¬ 
tructed by or under the authority of the State. 

"Sanctuaries” mean and include waters, where fishings, 
because of the sacred nature of the places or otherwise, 
shall under no circumstances, be permitted. 

"Trout Waters” mean and include all waters, which 
are now being stocked with English trout, in which no fish¬ 
ing shall be permitted, except, under a special licence issued 
for that purpose under the conditions laid down under 
Notification 8, as well as a permit showing the water and 
period for which the licence is issued. 

"Reserved Waters” mean and include waters where 
fishing shall not be permitted, except, under a special 
licence issued in that behalf, in the manner indicated here¬ 
after, nor shall the capture of fish be allowed by means 
other than a rod and line or a casting net of the kind des¬ 
cribed in clause (15) of Notification 8. 

N. B.—The ordinary landing net and bait net used by rod fisher¬ 
men is permitted to be used, provided the owner holds a licence for 
rod fishing as laid down in Notification 8. 

"Protected Waters” mean and include waters where 
fishing shall not be permitted, except under a licence issued 
' in that behalf in the manner indicated hereafter, nor shall 
the capture of fish be allowed except by one or other of re¬ 
cognized modes of fishing. 

"Fixed Engine” means and includes any net (other than 
those referred to in the clause above and the note thereto 
relating to "Reserved Waters”, and any cages, traps, sluice 
or other contrivance for taking fish, fixed in the soil, or 
made stationery in any other way. 


1. For Notifiration see Council Order No. 606-C of 1939 published in 
Government Gazette dated 15th Bhadon, 1996. 
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N. B— The erection of dams for working of mills, etc., is per¬ 
mitted, but in all cases a free channel must be left open for the pass¬ 
age of fish up and down the river. The channel should, if possible, be 
half the river but the rights of mill owners should be protected, so that 
a sufficiency of water is guaranteed for their mills. The construction 
of the dam to form a sluice for the capture of fish is illegal as forming 
''Fixed Engine” under the terms of the above clause. 


5. (1) 1 2 [The Government], may by a notification 

published in the Jammu and Kashmir 
Government Gazette in that behalf, 
from time to time, declare the localities 
situated within the areas, in which this 
Act is in force, which shall, for the pur- 


Declaring what 
waters are "sanctua¬ 
ries,” "Trout Waters,” 
"Reserved waters” and 
"Protected Waters.” 


poses of this Act, be treated as ''Sanctuaries” "Trout 
Waters,” "Reserved waters,” and "Protected Waters” res¬ 
pectively, and may, from time to time, cancel or modify the 


same. 


(2) J [The Government] may, by a notification pub¬ 
lished in the Jammu and Kashmir 
Government Gazette in that behalf from 
time to time, declare that the capture of 
fish by any of the recognised modes of 
fishing, be prohibited absolutely or 
subject to certain specified conditions, within certain water 
or waters, or fix special fees for licences in any water or 
waters and may, from time to time, cancel or modify the 
same. 


Declaring that fish¬ 
ing be prohibited 
absolutely or subject 
to certain specified 
conditions. 


(3) The following places are reserved for rod¬ 
fishing only from April 15th to September 15th subject to 
the close seasons laid down under Notification 7 (d) :— 


(a) The Sindh River at Ganderbal from half a mile 
below the old bridge to half a mile above the chenars on the 
left bank and including the "Island Pool”, and also from 100 
yards above Utkhuroo village to the chenar tree 300 yards 
below the village with the reservation that all fishing is 
strictly prohibited at Ganderbal within the limits of His 
Highness the Maharaja Sahib’s camping ground. 


1. See footnote under section 2. 

2. For Notification see Council Order No. 606-C of 1939 published in 
Government Gazette dated 15tfi gfiatfon, 1996, 
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(b) The Dal Gate Pool and the Canal Gate Pool just 
above the Library, and the Pool at Badshahi Bagh. 

N. B .—Sportsmen holding Rs. 5 licence for reserved waters wish¬ 
ing to fish in the Dal Gate and Canal Gate Pool which lie within Muni¬ 
cipal limits may be called upon to pay the extra Licence fee of Rs. 2 
laid down by the Municipality for fishing within Municipal waters. 

(c) The bridges at Baramulla, Sopore, Sumbal (with 
the exception of the limits of the sacred temple of "Nand 
Kaeshar-Bharin)”, Bijbihara from 100 yards up stream to 
half a mile below the bridge and the Jhelum at Ningle from 
the mouth of the Woolar lake to the boundary pillar. 

(d) The Vishau with its branches from its source to 
the bridge at Kaimoo. 


6. Whoever is found fishing in any "Sanctuary” shall 
Absolute prohibition be liable to be punished with imprison- 
agamst fishing in men t 0 f either description for a term 

"Sanctuary.” _ . . . , f 

which may extend to two months or 
with fine which may extend to Rs. 100 or with both. 


7. (a) Whoever is found fishing in any "Trout” 

Fishing in "Trout” "Reserved” or "Protected” water with- 


"Reserved” or "Pro¬ 
tected” waters allow¬ 
ed only under a 


out having previously obtained a licence 
therefor, in conformity with the rules 


licence. 


set forth in Notification 8 ; 


or 

(b) whoever uses dynamite or other explosive 
use of dynamite etc., substance in water with intent thereby 
prohibited in any to ca tch or destroy any fish that may be 

"water”. J J 

there ; 

or 


(c) whoever puts any poison, lime or other noxious 
Use of poison, lime material, into any water with intent 
*water” hibited in any thereby to destroy or catch any fish ; 


1. For Notification see Council Order No. 606-C of 1939 published in 
Government Gazette dated 15th Bhadon, 1996 
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bited in any "Trout 
or "Reserved” water. 


or 

(d) whoever erect a ''fixed Engine” or Weir on the 

Erection of "Fixed bank of, or in, any "water” for the pur- 
Engine” etc. prohibited pose Q r ca ptu.ring fish, or uses for the 

in any water. f.. . , , . 

like purpose any instrument or net other 
than those allowed by Notification 8 ; 

or 

(e) whoever is found fishing in any "Trout” or 
Night fishing prohi- "Reserved” water in contravention of 

the provisions of Notification 6 ; 

or 

(f) whoever is found capturing English Trout in 
Prohibition as to an y form whatever, except as provided 

Trout . for under Notification 8 ; 

or 

2 [(ff) whoever is found capturing or in possession 
of Mirror Carp below 3 [five inches] in length save under 
a permit issued by the Director Fish Preservation ; or] 

(g) who, not being a licence-holder under the terms 

Possession of nets by of this Act, is found in the possession 

a person other than a Q f a ne £ Qr ne £ s f Qr j-ftg iH e g a l capture 
licence-holder prohibi- ° 1 2 

ted. of fish ; 

or 

(h) whoever aids and abets the commission of any 
Aiding and abetting of the above offences ; 

the commission of any 
of the above offences 
prohibited. 

or 

(i) who, being shikari, shall take service with 

vice ,ka not hav"ng ser a s P ortsmen not being licensed under 
licence. section 16 (c) infra ; 

or 

(j) whoever in any way contravenes or attempts 

to contravene the provisions of this 
Act or the rules issued thereunder, for 

which no special punishment is provi¬ 
ded, either in this Act or the rules aforesaid, 
shall be liable to be punished with imprisonment, either 


General prohibition 
penalties. 


1. For Notification see Council Order No. 606-C of 1939 published in 
Government Gazette dated 15th Bhadon, 1996. 

2. Clause (ff) inserted by Act IX of 1956. 

3. Substituted by Act XTI of 1964 for "eight inches”. 



FISHERIES ACT, 1060 (1903 A. D.) 


Ill 


simple or rigorous, which may extend to one month or with 
fine which may extend to Rs. 50 or with both; 1 [Provided 
that in the case of an offence committed in trout waters the 
fine shall not be less than rupees ten”.] While, if a shikari, 
he shall also be liable to have his licence forfeited for one 
year or for such further period as may be considered 
necessary, 

N 

Note.—Imprisonment for an offence committed in "Trout” or 
"Reserved” waters may be either simple or rigorous, but it shall only 
be "simple” in the case of an offence committed in "Protected Waters ” 

Exception.—Notwithstanding anything in clause (a) supra '[the 
Government] may exempt any specified individual or individuals from 
taking out licence for fishing in either "Trout” or "Reserved" or 
"Protected” Waters. 


8. In addition to the punishment mentioned in 

section 6 and at the end of section 7 any 

Further Penalties. n . . , £ ,, 

fixed engine or other article used for the 
capture of fish in contravention of the provisions of this Act 
or the rules issued thereunder, as well as any fish thereby 
captured, shall be liable to be confiscated by the Govern¬ 
ment. 


9. Any person continuing to commit any of the 

offences mentioned in sections 6 and 7, 
supra after he has been warned by any 
authority to desist, shall, in addition to 
the punishment awardable on first con¬ 
viction, be liable to be punished with a 
fine'which may extend to Rs. 10, for each and every day 
succeeding that on which he was so warned. 


Penalty for continu¬ 
ing to commit an 
offence after having 
been warned to 
desist. 


3 [10. (a) Any person convicted more than once under 

section 6 shall be punishable with imprisonment of either 
description for a period which may extend to six months 
or with fine which shall not be less than rupees twenty-five 
but which may extend to five hundred rupees or with both. 


(b) Any person convicted more than once of any of 


1. Proviso inserted by Act IX of 1959. 

2. Substituted by Act X of 2010 for "His Highness the Maharaja”. 

3. Section 10 substituted b> Act IX of 1959. 
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the offences mentioned in section 7 shall be punishable with 
imprisonment of either description which may extend to 
four months or with fine which shall not be less than rupees 

twenty-five or both.] 

11. Offences punishable under this Act or the rules 

made thereunder shall be tried and in- 
Courts by which q U i re d into by the State Courts in the 

areu^bie nderthiSACt ordinary way and in accordance with 

the Criminal Law of the State 1 2 [ x x ]. 


2 [11-A. (1) The Government may, from time to time 

by notification in the Government 
Power to compound Q azettej empower a gazetted officer by 

° ftncib ’ name or by virtue of his office,— 


(a) to accept from any person against whom a 
reasonable suspicion exists that he has committed an 
offence against this Act, a sum of money by way of compo¬ 
sition for such offence, and 

(b) when any property liable to confiscation under 
this Act, has been seized, to release the same on payment 
of the value thereof as estimated by such officer or for 
special reasons to be recorded in writing, without such 
payment. 

(2) On payment of the composition money under 
clause (a) of sub-section (1), or the value of the property 
under clause (b) of sub-section (1), or both, as the case may 
be, the suspected person, if in custody, shall be discharged, 
ihe property, if seized, shall be released and no further 
proceedings shall be taken against such person or property. 

(3) The sum of money accepted by way of composi¬ 
tion under clause (a) of sub-section (1) shall in no case 
exceed the amount of the maximum fee chargeable for the 
time being for a licence under this Act.] 


1. Certain words omitted by A. L. O. 2008. 

2. Section 11-A inserted by Act IX of 1999. 
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*[(4) Notwithstanding anything contained in section 
12 the Director Fish Preservation may grant rewards to 
persons giving bona-fide information relating to commis¬ 
sion of an offence which has been compounded under this 
section ; provided that the amount of reward so granted 
shall not exceed the amount realized by way of composi¬ 
tion.] 

12. (1) Any person or persons giving such bona-fide 

Rewards. information as shall lead to a conviction 

under this Act (Fisheries) shall be 
entitled to a reward which may at the discretion of 1 2 [the 
Judicial Magistrate] trying the case extend to the full 
amount of the fine inflicted. 

(2) Watchers of the Game Preservation Department 
and Fisheries who shall give information under para (1; 
supra shall not be debarred from receiving the full reward. 

(3) The 2 [Judicial Magistrate] trying the case will 
have the power to grant the above rewards (1) and (2) supra 
on his authority without any reference to the Government 

13. 3 [ (1) When any person who, in the presence of 

an officer duly appointed in this behalf under the rules in 
force, commits or attempts to commit or has been accused 
of committing any offence under this Act, refuses, on de¬ 
mand by such officer to give his name and address, or gives 
his name or address which such officer has reason to believe 
to be false, he may be arrested by such officer. The officer 
making such arrest may seize all fishing implements and 
other articles intended to be used in connection with the 
commission of such offences in possession of the person 
arrested and shall prepare a list of such articles.] 

(2) When the true name and residence of such 
person have been ascertained, he shall be released on his 
executing a bond, with or without sureties, to appear before 
2 [a Judicial Magistrate,] if so required, provided that if 


1. Sub-section (4) inserted by Act IX of 1959. 

2. Substituted by Act XL of 1966 for "Magistrate”. 

3. Sub-section (1) substituted by ibid. 
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such person is not resident in the State territories, the bond 
shall be secured by a surety or sureties resident in State 

territories. 


(3) Should the true name and residence of such 
person not be ascertained within 24 hours from the time of 
arrest, or should he fail to execute the bond, or if so 
required, to furnish sufficient sureties, he shall forthwith 
be fo. warded to the nearest Magistrate having juris¬ 
diction. 1 2 [x x x] 


14. Subject to the restrictions of section 15 applica-r 

tions for the grant of a licence for fish- 

Application for . . "Trout” or "Reserved” or "Pro¬ 
licences how made. , . 

tected waters will be made in accor¬ 
dance with the provisions laid down in Notification 8 of 
this Act, and to the officer authorized to receive such appli¬ 
cations under the same. Each such application shall be 
accompanied by a deposit of a fee leviable in respect of 
each such licence, according to clause 3 of the aforesaid 
notification. 


15. On receipt of the application and the fee just 

mentioned, the officer referred to in the 
Gram of licence how preceding section shall grant a licence 

in accordance with clause (4) of Noti¬ 
fication 8. 


A licence thus granted will run for a period of one year, 
commencing from beginning of each 3 [Financial year], with 
the following exception,—At Tangrot, where the licence 
will run from the commencement of the season, viz., 
January 1st each year ; and, In the case of Trout waters, 
where the licence shall extend during the fishing season 
only which for the present will be from 4 [15th March to 
15th October] 


1. Note to section 13 repealed by Act XX of 1998. 

2. For Notification see Council Order No. 606-C of 1939 published in 
Government Gazette dated 15th Bhadon, 1996. 

3. Substituted by Act IX of 1959 for "financial year”. 

4. Substituted by ibid for "Ayril 1st to September 30th”. 
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16. (a) The grant of licences, the appointment and 

Special control of the dismissal of watchers and matters of 


Game Preservation 
Department in "Trout” 
"Reserved” and "Pro¬ 
tected” waters. 


control, whether financial or executive, 
in "Trout,” "Reserved” and "Protected” 
waters shall be under the Game Warden. 


(b) The State reserve to themselves the right to 
close any river or part of a river at any time for State 
purposes, or if the river or part of the river in question has 
been too heavily fished, or for any other reason. The Game 
Warden is further authorised under this section, to take 
immediate action if he is satisfied that it is necessary, 
reporting the steps taken to the Government ; and in the 
event of a licence having been taken out for the period in 
question, the Game Warden is authorized to refund the 
licence fees that have been paid. 

(c) The State reserve to themselves the right to 
refuse to issue any licence, or to cancel any licence, at any 
time, if circumstances render it necessary. 

(d) On all the Trout Waters, at Tangrot, and Ningle 
on the Jhelum no one shall take service as a regular shikari 
with sportsmen until he has been registered by the Game 
Warden, and granted a licence on the form prescribed. 


Employers of shikaris are advised to insist on the 
shikaris producing their registration forms, as these show 
any adverse entries which have been made against them. 

17. 1 [The Government] may, from time to time, make 

„ . ,. rules with regard to all or any of the 

following matters, as may be deemed 
necessary, and may cancel or modify the same. Rules thus 
made or modified shall, unless otherwise directed, have 
effect immediately on their publication in the Jammu and 
Kashmir Government Gazette : — 


(a) the procedure to be observed in the matter of 


1. See footnote under section 2. 
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application for any grant of licences, the forms and local 
extent of such licences, and the maintenance of registers in 
connection with the issue of licences ; 

(b) the scale of fees for the different kinds of 
licences, their recovery and payment into the Treasury and 
the maintenance of register in connection with such 
recovery and payment into the Treasury ; 

(c) declaring the recognized modes of fishing ; 

(d) fixing the dimensions of meshes and rings in the 
different kinds of nets ; 

(e) prescribing the procedure according to which the 
local Revenue authorities, under the orders of the Deputy 
Commissioners, shall render assistance to the State Game 
Preservation Department in the matter of the control of 
''Trout, Reserved or Protected Waters 

(f) prescribing the duties to be performed by the 
various officials to be appointed for the purpose of carrying 
out the objects of this Act; 

(g) generally, for the carrying out of the provisions 
of this Act. 
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[Translated from original in Urdu published in 
Government Gazette dated 18th Assuj, 1967.] 

THE CANAL AND DRAINAGE ACT, 1963 (1906 A. D.) 

(Sanctioned by His Highness the Maharaja Sahib 
Bahadur and published in Government Gazette dated 18th 
Assuj, 1967 .) 

An Act to regulate irrigation, navigation and drainage in 

Jammu and Kashmir State. 

Whereas it is expedient to regulate the use and 

control of water for irrigation and other 

Pr0smblG 

purposes from all rivers, streams, lakes 
and natural collection of standing water, it is enacted as 
follows :— 


PART I. 
PRELIMINARY. 


1. This Act may be called the Jammu and Kashmir 

State Canal and Drainage Act Samvat 

1963. 


Short title. 


It extends to the whole of Jammu and Kashmir 

State and applies to all lands, whether 
permanently settled, temporarily 
settled, or free from revenue and it will come into force 
after it is sanctioned. 


Extent. 


2. In this Act, unless there be something repugnant 

interpretation i n the subject or context:— 

clause. 

Canal. (1) ' f canal” includes— 


(a) all canals, channels and reservoirs constructed, 
maintained or controlled by Government for the 
supply or storage of water ; 

(b) all works, embankments, structures, supply and 
escape channels connected with such canals, 
channels or reservoirs ; 
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1 (bb) all water courses as defined in sub-section (2) 
of this section ; 

He) "any part of a” river, stream, lake or natural 
collection of water or natural drainage channel, 
to which the Government has applied the pro¬ 
visions of Part II of this Act; 


(2) "Water-course” means any channel which is 
supplied with water from a canal, but which is not main¬ 
tained at the cost of Government, and all subsidiary works 
belonging to any such channel; 


Drainage-work. 


(3) "Drainage work” includes escape-channels from 

a canal dams, weirs, embankments, 
sluices, groins and other works for the 
protection of lands from flood or from erosion, formed or 
maintained by the Government under the provisions of 
Part VII of this Act but does not include works for the 
removal of sewage from towns ; 


(4) "Vessel” includes boats, rafts, timber and other 
vessel. floating bodies ; 


(5) 2 ["Collector”] means the head revenue officer of 

a district and includes any other officer 

appointed under this Act to exercise all 
or any of the powers of a 2 [Collector] ; 


Collector. 


(6) "Canal Officer” means an officer appointed under 

this Act to exercise control or jurisdic¬ 
tion over a canal or any part thereof ; 


Canal Officer. 


"State Engineer” means an officer exercising general 
control over a canal or portion of a canal; 


1. Clause (bb) and words in inverted commas in clause (c) added by 
Act IV of 1977. 

2. Substituted by Act III of 2008 for "Governor”. 
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Power to appoint 
Officers. 


'"Divisional Canal Officer” means an officer exercising 
control over a division of a canal; 

"Sub-Divisional Canal Officer” means an officer exer¬ 
cising control over a sub-division of a canal; 

(7) "District” means a district as fixed for revenue 
purposes. 

3. The Government may, from time to time, declare, 

by notification in the Government 
Gazette; the officers whom, and the local 
limits within which all or any of the 
powers or duties hereinafter conferred or imposed shall be 
exercised or performed. 

All officers mentioned in section 2, clause (6) shall be 
respectively subject to the orders of such officers as the 
Government from time to time direct. 

PART II. 

OF THE APPLICATION OF WATER FOR PUBLIC 

PURPOSES. 

4. Whenever it appears expedient to l 2 [the Govern- 
__ ment] that the water of any river or 

whenwatTsippiyTs stream flowing in a natural channel or 
to be applied for of any lake or other natural collection 
public purposes. Q f st m water, should be applied or used 

by x [the Government] for the purpose of any existing or 
projected canal or drainage-work J [the Government] may, 
by notification in the official Gazette, declare that the said 
water will be so applied or used after a day to be named in 
the said notification, not being earlier than three months 
from the date thereof. 

2 4-A. As soon as practicable, after the issue of such 
procedure after notification, the 3 [Collector] shall cause 
publication of Notifi- public notice to be given at convenient 

catl0n ' places, stating that the Government 

intends to apply or use the said waters as aforesaid and 

, ■». wf- •« -fr'SK - ■ * ;K. i'-io • /• * •« *** V | 


1. In sections 4, 4-A, 5, 6, 15, 29, 33, 43 44, 52, 53, 54, 55, 56, 60, 61, 66 
and 71 for the word "Darbar” the words "the Government” substituted by 

Act X of 1996. , , J ^ 

Note See also Notification No. ll-L/84 published in Government 

Gazette dated 9th Maghar, 1984. 

2. Section 4/A added by Act IV of 1977. 

3. Substituted by Act III of 2008 for "Governor”. _ 
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that claims for compensation in respect of the matters men¬ 
tioned in section 6 may be made before him. 

5. At any time after the day so named any Canal 
Power of canal Officer, acting under the order of 2 [the 

officer - Government] in this behalf, may enter 

on any land and remove any obstructions, and may close 
any channels, and do any other thing necessary for such 
application or use of the said water. 

6. No compensation shall be awarded for any 

_ r ,. , damage caused by— 

Damage for which 
compensation shall not 
be awarded. 

(a) stoppage or diminution or percolation or floods ; 

(b) deterioration of climate or soil; * 

(c) stoppage of navigation, or of the means of drift¬ 
ing timber or watering cattle ; 

(d) displacement of labour. 

..... . _ But compensation may be awarded in 

Matter in respect of , r . .. 

which compensation respect of any of the following 
may be awarded. matters I_ 

(e) stoppage or diminution of supply of water 
through natural channel to any defined artificial channel, 
whether above or under-ground, in use at the date of the 
said notification ; 

(f) stoppage or diminution of supply of water to any 
work erected for purposes of profit on any channel, whether 
natural or artificial, in use at the date of the said notifica-. 
tion ; 

(g) stoppage or diminution of supply of water 
through any natural channel which has been used for pur¬ 
poses of irrigation within the five years next before the date 
of the said notification ; 

(h) damage done in respect of any right to a water¬ 
course or the use of any water to which any person has a 
prescriptive right of 12 years ; 


1- See footnote under section 4. 
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(i) any other substantial damage, not falling under 
any of the above clauses (a), (b), (c) or (e) and caused by 
the exercise of the powers conferred by this Act which is 
capable of being ascertained and estimated at the time of 

awarding such compensation. 


In determining the amount of such compensation, re¬ 
gard shall be had to the provisions of the State Land Acqui¬ 
sition '[Law and Rules] 2 [and the amount of compensation 
shall be sanctioned by the Collector of the DistiictJ. 


No right to any such supply of waters as is referred to 
in clauses (e), (f) or (g) of this section, in respect of a work 
or channel not in use at the date of the notification, shall 
be acquired as against 3 4 [the Government], 


and no right to any of the advantages referred to in 
clauses (a), (b) and (c) of this section shall be acquired as 

against 3 [the Government]. 

7, No claim for compensation for any stoppage, 

diminution or damage shall be made 
Limitation of claims. after the expirat i on Q f one year from 

such stoppage, diminution or damage, unless the 
4 1 Collector] is satisfied that the claimant had sufficient 
cause for not making the claim within such period. 

8 The 5 [Collector] shall proceed to enquire into any 

such claim, and to determine the amount 
Enquiry into claims „ compensation, if any, which should be 

pensa™ 1 C ° m ' given to the claimant in accordance with 

the Land Acquisition 1 [Law and Rules.] 


1. Substituted by Act IV of 1977 for "rules”. 

2. Substituted by Act III of 2008 for certain words. 

3 . See footnote under section 4. 

4. Substituted by Act III of 2008 for "Governor 1 '. 

5. Substituted ibid for "Wazir Wazarat . 
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9. Every tenant holding an unexpired lease, having 
Abatement of rent a right of occupancy, who is in occupa- 

cn interruption of ^ G f an y i anc j a t the time when any 
water supply. J 

stoppage or diminution or water supply, 
in respect of which compensation is allowed under section 
b,takes place, may claim an abatement of the rent previous¬ 
ly payable by him for the said land, on the ground that the 
interruption reduces the value of the holding. 

10. If a water supply increasing the value of such 

holding is afterwards restored to the 
said land, the rent of the tenant may be 
enhanced in respect of the increased 
value of such land due to the restored 

water supply, to an amount not exceeding that at which it 
stood immediately before the abatement. 


Enhancement of rent 
on restoration of water 
supply. ■ 


Such enhancement shall be on account only of the res¬ 
tored water supply, and shall not effect the liability of the 
tenant to enhancement of rent on any other grounds. 


11. All sums of money payable for compensation 

compensation when unde * thi f Par } sha11 become due three 
due. months after the claim for such compen¬ 

sation is made in respect of the 
stoppage, diminution or damage complained of. 

PART III. 


OF THE CONSTRUCTION AND MAINTENANCE 

OF WORKS. 

12. Any Canal Officer, or other person acting 
Power to enter and under the general or special order of a 
survey, etc. Canal Officer may enter upon any lands 

adjacent to any canal, or through which any canal is pro¬ 
posed to be made, and undertake surveys or levels thereon; 
and dig and bore into the sub-soil, and make and set up 
suitable land-marks, level-marks and water gauges, and do 
all other acts necessary for the proper prosecution of any 
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enquiry relating to any existing or projected canal under 
the charge of the said Canal Officer. 


And where otherwise such enquiry cannot be com¬ 
pleted such officer or other person may 
Power to clear land cul down and clear a way any part of 

any standing crop, fence or jungle, 


and may also enter upon any land, building or 

water-course on account of which any 

, . tanrl water-rate is chargeable, for the purpose 

regulate waTe? supply . of inspection or regulating the use of the 

wafer supplied, or of measuring the 

lands irrigated thereby or chargeable with a water-rate, 
and of doing all things necessary for the proper regulation 
and management of such canal: 


Provided that, if such Canal Officer or person pro¬ 
poses to enter into any building or en¬ 
closed court or garden attached to a 
dwelling house not supplied with water 
flowing from any canal, he shall previously give the 
occupier of such building, court or garden at least nfteen 
days’ notice in writing of his intention to do so. 


Notice of intended 
entry into houses. 


In every case of entry under this section, the 

compensation for Canal Officer shall, at the time of such 
damage; caused by entry, tender compensation tor any 
entry. damage which may be occasioned by 

any proceedings under this section, and, in case of dispute 

as to the sufficiency of the amount so tendered, he shall 

forthwith refer the same for decision by the [Collectoi ] 
and such decision shall be final. 

13 . Incase of any accident or happening being 

apprehended to a canal any Divisional 

Power to enter for Canal Officer or any person acting under 
repairs and to prevent genera l or special orders in this 

accidents. behalf may enter upon any lands adja- 

cent to such canal, and may execute all works which may 


1. Substituted by Act III of 2008 for "Governor". 
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be necessary for the purpose of repairing or preventing such 
accident. 


In every such case such Canal Officer or person 

shall tender compensation to the pro- 

da^nage 6 to ?an°d f ° r P rietors or occupiers of the said lands for 

all damages done to the same. If such 
tender is not accepted, the Canal Officer shall refer the 


matter to the 1 [Collector] who shall proceed to award com¬ 
pensation for the damage as though the 1 [Collector] had 
directed the occupation of the lands under the Land Acqui¬ 
sition 2 3 [Law and Rules]. 


14. Any person desiring to use the water of any 

canal may apply in writing to the 

sons PP dcsi t n° n n g To Tse Divi sional or Sub-Divisional Canal 
canal water. Officer of the Division or sub-division of 

the canal from which the water-course 
is to be supplied, requesting such officer to construct or 
improve a water-course at the cost of the applicants. 


The application shall state the works to be under- 
Contents of appiica- taken, the approximate estimated cost, 
tl,,n ‘ or the amount which the applicants are 

willing to pay for the same, or whether they engage to pay 
the actual cost as settled by the Divisional Canal Officer 
and how the payment is to be made. 

Exicse” 

When the assent of the State Engineer is given to 

Liability of appli- such appJication, all the applicants shall, 
cants for cost of works, after the application has been duly 
. . attested before the 3 [Collector], be 

jointly and severally liable for the cost of such works to the 
extent mentioned therein. 


Any amount becoming due under the terms of such 

Recovery of amount application and not paid to the Divi" 
due - sional Canal Officer, or the person 

authorised by him to receive the same, 


1. Substituted by Act III of 2008 for "Governor”. 

2. Substituted by Act IV of 1977 for "rules”. 

3. Substituted by Act III of 2008 for "Wazir Wazarat” 
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on or before the date on which it becomes due, shall, on 
the demand of such officer, be recoverable by the 
1 [Collector] as if it were an arrear of land revenue. 


15. There shall be provided, at the cost of 1 2 3 [the 

Government], suitable means of cross- 

v°e™s e of crossing canals constructed or maintained at 
canals. the cost of 2 [the Government], at such 

places as 2 [the Government] thinks 
necessary for the reasonable convenience of the inhabitants 
of the adjacent lands. 


On receiving a statement in writing, signed by not less 
than five of the owners of such lands, to the effect that suit¬ 
able crossings have not been provided on any canal, the 
[Collector] shall cause enquiry to be made into' the 
circumstances of the case and if he thinks that the state¬ 
ment is established he shall report his opinion thereon for 
the consideration of 2 [the Government] and 2 [the Govern¬ 
ment] shall cause such measures in reference thereto to be 
taken as it thinks proper. 


16. The Divisional Canal Officer may issue an order 

Persons using water- to the P ersons using any water-course 
course to construct to construct suitable bridges, culverts 

water across roa T™* OT ° ther W ° rkS f ° r the P aSSa g e of the 

water of such water-course across any 

public road, canal or drainage-channel in use before the 

said water course was made, or to repair any such works 


Such order shall specify a reasonable period within 
which such construction or repairs shall be completed ; 


1. Substituted by Act III of 2008 for "Wazir Wazarat” 

2. See footnote under section 4. 

3. Substituted by Act III of 2008 for "Governor”. 
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and if, after the receipt of such order, the persons 

to whom it is addressed do not, within 

offlce^mVconstruct 1 the said period, construct or repair such 

works to the satisfaction of the said 
Canal Officer, he may with the previous approval of the 
State Engineer, himself construct or repair, the same ; 


And recover cost. 


and if the said persons do not, when so required, 

pay the cost of such construction or re¬ 
pairs as declared by the Divisional Canal 
Officer, the amount shall, on the demand of the Divisional 
Canal Officer, be recoverable from them by the 1 [Collector] 
as if it were an arrear of land revenue. 


17. If any person, jointly responsible with others 
Adjustment of for the construction or maintenance of 
claims between per- a water-course, or jointly making use 

sons jointly using ... _. 

water-course. of a water-course with others, neglects 

or refuses to pay his share of the cost of 
such construction or maintenance or to execute his share 
of any work necessary for such construction or mainte¬ 
nance, the Divisional or Sub-Divisional Canal Officer on 
receiving an application in writing from any person injured 
by such neglect or refusal shall serve notice on all the 
parties concerned that on the expiration of fortnight from 
the service, he will investigate the case, and shall, on the 
expiration of that period, investigate the case accordingly 
and make such order thereon as to him seems fit. 

Such order shall be appealable to the 1 [Collector], 
whose order thereon shall be appealable to the 2 [Commis¬ 
sioner] . 

Any sum directed by such order to be paid within a 

Recovery ot amount s P eclfled period may, if not paid within 
found due. such period, and if the order remains in 

force, be recovered by the 1 [Collector], 

from the person directed to pay the same, as if it were an 


1. Substituted by Act III of 2008 for "Governor”. 

2. Substituted ibid for "Revenue Minister”. 
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arrear of land revenue. 


18. Whenever application is made to Divisional 

Canal Officer for a supply of water from 

Supply of water a cana i an d it appears to him expedient 
through intervening f , , , , . ^ , 

water-course. that such supply should be given and 

that it should be conveyed through some 
existing water-course he shall give notice to the persons 
responsible for the maintenance of such water-course to 
show cause, on a day not less than a fortnight from the date 
of such notice, why the said supply should not be so con¬ 
veyed : and, after making enquiry on such day, the Divi¬ 
sional Canal Officer shall determine whether and on what 
conditions the said supply shall be conveyed through such 
water-course. 


When such officer determines that a supply of canal- 
water may bb conveyed through any water-course as afore¬ 
said, his decision shall, when confirmed or modified by the 
State Engineer, be binding on the applicant, and also on the 
persons responsible for the maintenance of the said water 
course. 


Such applicant shall not be entitled to use such water¬ 
course until he has paid the expense of any alteration of 
such water-course necessary in order to his being supplied 
through it, and also such share of the first cost of such 
water-course as Divisional or State Engineer may deter¬ 
mine. 


Such applicant shall also be liable for his share of the 
cost of maintenance of such water-course so long as he uses 
it. No claims arising out of the provisions of this section 
shall be determined by a Civil Court. 


19. Any person desiring the construction of a new 

truction o^f new water - water-course may apply in writing to 
course. the Divisional Canal Officer, stating— 
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(1) that he has endeavoured unsuccessfully to 
acquire, from the owners of the land through which he 
desires such water-course to pass, a right to occupy so much 
of the land as will be needed for such water-course ; 

(2) that he desires the said Canal Officer, in his be¬ 
half and at his cost, to do all things necessary for acquiring 
such right; 

(3) that he is able to defray all cost involved in 
acquiring such right and constructing such water-course. 


Procedure of Canal 
Officer thereupon. 


20. If the Divisional Canal Officer 
considers :— 


(1) that the construction is expedient, and 

(2) that the statements in the application are true, 
he shall call upon the applicant to make such deposit as 
the Divisional Canal Officer considers necessary to defray 
the cost of the preliminary proceedings, and the amount of 
any compensation which he considers likely to become due 
under section 26 and, upon such deposit being made, he 
shall cause enquiry to be made into the most suitable align¬ 
ment for the said water-course, and shall mark out the land 
which, in his opinion, it will be necessary to occupy for the 
construction thereof, and shall forthwith publish a notice 
in every village through which the water-course is propo¬ 
sed to be taken, that so much of such land as belongs to such 
village has been so marked out, and shall send a copy 
of such notice to the 1 [Collector] of every district in which 
any part of such land is situate. 


21. Any person desiring that an existing water-course 

Application for should be transferred from its present 
transfer of existing owner to himself may apply in writing 
water-course. to the Divisional Canal Officer stating:— 


1. Substituted by Act III of 2008 for "Governor”. 
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(1) that he has endeavoured unsuccessfully to pro¬ 
cure such transfer from the owner of such water-course ; 

(2) that he desires the said Canal Officer, in his be¬ 
half and at his cost, to do all things necessary for procuring 
such transfer ; 

(3) that he is able to defray the cost of such transfer. 

If the Divisional Canal Officer con- 

Procedure thereupon. . , 


(a) that the said transfer is necessary for the better 
management of the irrigation from such water-course, and 

(b) that the statements in the application are true, 
he shall call upon the applicant to make such deposit as the 
Divisional Canal Officer considers necessary to defray the 
cost of the preliminary proceedings, and the amount of any 
compensation that may become due under the provisions 
of section 26 in respect of such transfer ; 


and upon such deposit being made, he shall publish 
a notice of the application in every village and shall send 
copy of the notice to the 1 [Collector of every district 
through which such water-course passes. The 2 [Collector 
on receiving a notice shall, if the objections regarding cons¬ 
truction of a new water-course or transfer of an existing 
water-course from its present owner to the applicant be 
held genuine, determine the market value of the land 
through which the water-course is to pass. 

22. Within thirty days from the publication of a 

objections to cons- notice under section 20 or section 21, as 
truction or transfer t he case ma y be, any person interested 
applied for. in the j an d or water-course to which the 

notice refers may apply to the Divisional Canal Officer by 


1. Substituted by Act III of 2008 for "Governor of every province”. 

2, Substituted ilpid for "Governor”, 
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petition stating his objection to the construction or transfer 
for which application has been made. 

The Divisional Canal Officer may either reject the peti¬ 
tion or may proceed to enquire into the validity of the 
objection. 


The Divisional Canal Officer shall record in writing all 
orders passed by him under this section and the grounds 
thereof Appeals from his order shall lie to the 1 [Collector]. 


23. If no such objection is made, or where such 
when applicant may objection is made and the Divisional 

^placed in occupa - Canal Officer over-rules it, and in case 

appeal is filed that appeal is also rejected 
by the ^Collector,] the Divisional Canal Officer shall pro¬ 
ceed forthwith to place the said applicant in occupation of 
the land marked out or of the water-course to be trans¬ 
ferred, as the case may be. 


24. If, on appeal the 1 [Collector] considers any 

Procedure when ob- objection made as aforesaid to be valid, 
jection is held valid. he shall inform the Divisional Canal 

Officer accordingly and, if such officer 
sees fit, he may in the case of an application under section 
19, alter the boundaries of the land so marked out, and may 
give fresh notice under section 20 and the procedure here¬ 
inbefore provided shall be applicable to such notice and the 

Divisional Canal Officer shall thereupon proceed as before 
provided. 

* 

25. If the Canal Officer disagrees with the 1 [Collector] 

Procedure when the matter shall be referred for decision 
wnh al cone C c e tor diSagrees to * [the Government]. 

Such decision shall be final, and the ^Collector] if 
he is so directed by such decision, shall, subject to the 
provisions of section 26, cause the said applicant to be placed 
in occupation of the land so marked out or of the water¬ 
course to be transferred, as the case may be. 

v_ 


1. Substituted by Act III of 2008 for "Governor” 

2. Substituted by Act X of 1996 for "Revenue Minister”. 
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26. No such applicant shall be placed in occupation of 

land or water-course until he has paid 
Expenses to be paid the person named by the 1 [Collector] 

by applicant before ^ i rv^ n I 1 j * 

receiving occupation. Slich cllTlOlinl 3S ln0 [Coll0Ctol J G0l01 

mines to be due as compensation for the 
land or water-course so occupied or transferred, and for 
any damage caused by the marking out or occupation of 
such land, together with all expenses incidental to such 
occupation or transfer. 


In determining the compensation to be made under 

this section the 1 [Collector] shall pro¬ 
ceed under the provisions of the State 
Land Acquisition 2 [Law and Rules]. 


Procedure in fixing 
compensation. 


If such compensation and expenses are not paid 

when demanded by the person entitled 

sa^tonlnd e°xpenTe P s en ' to receive the same the amount may be 

recovered by the 1 [Collector] as if it 

were an arrear of land revenue and shall, when recovered, 
be paid by him to the person entitled to receive the same. 


27. When any such applicant is placed in occupation 
Conditions binding of land or of a water-course as afore- 
appiicant placed m sa id the following rules and conditions 

occupation. . 11 i i* ii* 

shall b 0 binding on him and his repre- 
sentative-in-interest:— 


First .—All works necessary for the passage across 
such water-course, of water-course existing previous to its 
construction and of the drainage intercepted by it, and for 
affording proper communications across it for the conve¬ 
nience of the neighbouring lands, shall be constructed by 
the applicant, and be maintained by him or his represen¬ 
tative-in-interest to the satisfaction of the Divisional Canal 
Officer. 


1. Substituted by Act III of 2008 for "Governor”. 

2. Substituted for "Rules” by Act IV of 1977. 


136 CANAL AND DRAINAGE ACT, 1963 (1906 A. D.) 

Second .—Land occupied for a water-course under the 
provisions of section 20 shall be used only for the purpose 
of such water-course. 

Third .—The proposed water-course shall be completed 
to the satisfaction of the Divisional Canal Officer within one 
year after the applicant is placed in occupation of the land. 

In cases in which land is occupied or a water-course 
is transferred on the terms of a rent-charge. 

Fourth .—The applicant or his representative-in-inter¬ 
est shall, so long as he occupies such land or water-course, 
pay rent for the same at such rate and on such days as are 
determined by the 1 [Collector] when the applicant is placed 
in occupation. 

Fifth. If the right to occupy the land ceases owing 
to a breach of any of these rules, the liability to pay the 
said rent shall continue until the applicant or his represen¬ 
tative-in-interest has restored the land to its original con¬ 
dition, or until he has paid, by way of compensation for any 
injury done to the said land, such amount and to such 
persons as the 1 [Collector] determines. 

Sixth. The 1 [Collector] may, on the application of 
the person entitled to receive such rent or compensation, 
determine the amount of rent due or assess the amount of 
such compensation ; and if any such rent or compensation 
be not paid by the applicant or his representative-in-inter¬ 
est, the 1 [Collector] may recover the amount, with interest 
thereon at the rate of six per cent per annum from the date 
on which it became due, as if it were an arrear of land 
revenue, and shall pay the same, when recovered, to the 
person to whom it is due. 

If any of the rules and conditions prescribed by this 
section are not complied with, 

or if any water-course constructed or transferred 
under this Act is disused for three years continuously, 


l. Substituted by Act III of 2008 for "Governor”. 
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the right of the applicant, or of his representative-in¬ 
interest, to occupy such land or water-course shall cease 
absolutely. 

28. The procedure hereinbefore provided for the 

Procedure applicable occupation of land for the construction 
to occupation for ex- of a water-course shall be applicable to 

Uons° nS and altera ~ the occupation of land for any exten¬ 
sion or alteration of a water-course, 
and for the deposit of soil from water-course clearances. 


PART IV. 

OF THE SUPPLY OF WATER. 


29. In the absence of a written contract so far as 


In absence of 
written contract, 

water supply to be 
subject to rules. 


any such contract does not extend, every 
supply of canal water shall be deemed 
to be given at the rates and subject to 
the conditions prescribed by the rules 


to be made by 1 [the Government] in respect thereof. 


30. Such contracts and rules must be consistent to the 
following conditions :— 


(a) The Divisional Canal Officer may not stop the 

supply of water to any water-course, or 
supply^ t0 St ° P Wat<?r to an y person except in the following 

cases :— 


(1) whenever and so long as it is necessary to 

stop the supply for the purpose of executing 
any work ordered by competent authority and 
with the previous sanction of the Govern¬ 
ment ; 

(2) whenever and so long as any water-course is 

not maintained in such proper customary re¬ 
pair as to prevent the wasteful escape of 
water therefrom ; 

(3) within periods fixed from time to time by the 

Divisional Canal Officer : 


1. See footnote under section 4. 
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Claims to compen¬ 
sation in case of failure 
or stoppage of water. 


(b) No claim shall be made against the Govern¬ 
ment for compensation in respect of loss 
caused by the failure or stoppage of the 
water in a canal, by reason of any cause 
beyond the control of the Government, 

or of any repairs, alterations or additions to the canal, or 
of any measures taken for regulating the proper flow of 
water therein, or for maintaining the established course of 
irrigation which the Divisional Canal Officer considers 
necessary ; but the person suffering such loss may claim 
such remission of the ordinary charges payable for the use 
of the water as is authorised by the Government: 

(c) If the supply of water to any land irrigated 

from a canal be interrupted otherwise 

claims on account of than in the manner described in the last 
interruption from .. . , 

other causes. preceding clause, the occupier or owner 

of such land may present a petition for 
compensation to the 1 [Collector] for any loss arising from 
such interruption, and the 1 [Collector] may award to the 
petitioner reasonable compensation for such loss : 


(d) When the water of a canal is supplied for the 

^ .. , irrigation of a single crop, the per- 

mission to use such water shall be held 
lo continue only until that crop comes to maturity, and to 
apply only to that crop, but, if it be supplied for irrigating 
two or more crops to be raised on the same land within the 
year, such permission shall be held to continue for one year 
from the commencement of the irrigation, and to apply to 
such crops only as are matured within that year : 

(e) Unless with the permission of the State Engineer 
sale or sub-ietting of no person entitled to use the water of 

w^ter t0 Use Canal an y canal > or any work, building or land 

appertaining to any canal, shall sell or 
sublet or otherwise transfer his right to such use: 

Provided that the former part of this clause shall not 


1. Substituted by Act III of 2008 for ''Governor”. 
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apply to the use by a cultivating tenant of water supplied 
by the owner of a water course for the irrigation of the land 
held by such tenant: 

But all contracts made between Government and the 
m , owner or occupier of any immoveable 

Of contracts for water, property, as to the supply of canal water 

to such property, shall be transferable 
therewith, and shall be presumed to have been so trans¬ 
ferred whenever a transfer of such property takes place : 


(f) No right to the use of the water of a canal shall 

be, or be deemed to have been, acquired, 
No right acquired by nor s h a p Government be bound to sup- 

ply any person with water except in 
accordance with the terms of a contract in writing. 


1 [30-A (1) Where in respect of any area the Govern- 

Rate on land bene- ment is of the opinion that it is neces- 
fited by Tube Wells. . . ,, T 

sary to tap subterraman Water-re- 
sources for irrigation purposes, it may cause such number 
of tube-wells, as it may consider sufficient, to be sunk and 
maintained at its own cost and the Government or any other 
officer authorised in this behalf may specify the lands in 
respect of which the water of each such Tube-Well shall be 
utilized for purposes of irrigation. 


(2) Where as a consequence of a tube-well having 
been sunk any land is irrigated, the Government shall be 
entitled to levy upon and recover from the owner of the 
]and or any person having an interest therein, abiana, with 
effect from such date whether prospective or retrospective 
on and 1 2 [from which the Divisional Canal Officer declares] 
the land to have been irrigated by such tube-well. 


(3) The abiana shall be levied and recovered at such 
rate and at such time and in such manner as the Govern¬ 
ment may by order determine : 


1. Sections 30-A and 30-B added by Act XXII of 1969. 

2. Substituted by Act X of 1970 for "from which the Government 
declares”. 
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Provided that the abiana levied under this section shall 
not exceed Rs. 90.00 per acre of land irrigated by a tube- 
well. 


(4) Any arrear of such abiana shall be recoverable 
as arrear of land revenue. 

30-B. In respect of any tube-well sunk and main¬ 
tained by the Government the provisions 

Act P t P o 1C Tube-we f iis the of this Act exce P* the provisions of 

Parts VI and VII of this Act, 
shall, so far as may be, apply in like manner as if such a 
tube-well were a canal within the meaning of this Act and 
any reference to a canal officer, State Engineer, Divisional 
Canal Officer and Sub-Divisional Canal Officer shall be 
construed as reference to such officer or officers as the 
Government may appoint in respect of tube-wells. 

Explanation .—For purposes of this Act a tube-well 
means a Well sunk and maintained by the Government for 
tapping sub-terranian water resources for irrigation 
purposes operated by means of pump otherwise than by 
numan or animal power and includes all channals construct¬ 
ed and maintained by the Government for distribution of 
water therefrom, all mechanical and electrical appliances, 
iools and structures appertenant to it and necessary for the 
operation of a tube-well.] 


PART V. 

OF WATER RATES. 


t • u vf' wa * er supplied through a water-course be used 

son 13 using W U nautho- in an unauthorised manner, and if the 
risediy cannot be person by whose act or neglect such use 
identified. has occurred cannot be identifiedT 

the person on whose land such water flowed if such 

land derived benefit therefrom, shall be liable to the charges 
made for such use. 


32. All charges for the unauthorised use or for waste 
rh „ r _ .. wa ter may be recovered in addition 

in addition to penal- t0 an y penalties incurred on account of 

ties. such rise or waste, 
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Ml 


All questions under section 31 shall be decided by the 

Divisional Canal Officer, subject to an 

un D de C rse°c n tion q 3 i esUOnS appeal to the ‘[Collector] or such other 

appeal as may be provided under 

section 71. 

2 32-A. If water supplied through a water-course be 

suffered to run to waste and if after en- 
Liabiiity when water quiry by the Divisional Canal Officer, 
runs to waste. the persons through whose act or neglect 

such water was suffered to run to waste, cannot be dis¬ 
covered, all the persons chargeable in respect of the water 
supplied through such water course shall be jointly liable 
for the charges made in respect of the water so wasted. 


33. The rates to be charged for canal water supplied 

for purpose of irrigation to the occupiers 

for'water “how"* of land shall be determined by the rules 
mined. to be made by 3 [the Government] and 

such occupiers as accept the water shall pay for it accord¬ 
ingly. 


Occupier’s rate. 


A rate so charged shall be called the 
"Occupier’s rate”. 


The rules hereinbefore referred to may prescribe and 
determine what persons or classes of persons are to be 
deemed to be occupiers for the purposes of this section, and 
may also determine the several liabilities, in respect of the 
payment of the occupier’s rate, of tenants and of persons to 
whom tenants may have sub-let their lands or of proprie¬ 
tors and of persons to whom proprietors may have let the 
lands held by them in cultivating occupancy. 


1. Substituted by Act III of 2009 for "Governor”. 

2. Section 32-A added by Act IV of 1977. 


3. 


See footnote under section 4. 
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Owner’s rate. 


34. In addition to the occupier’s rate, a rate to be 

called the "owner’s rate” may be im¬ 
posed, according to rules to be made by 
the Government on the owners of canal-irrigated lands, 
m respect of the benefit which they derive from such irriga¬ 
tion. 


35. The owner’s rate shall not exceed the sum which, 

under the rules for the time being in 
raf e rnount of owner ’ s force for the assessment of land reve¬ 
nue, might be assessed on such land on 
account of the increase in the annual value or production 
thereof caused by the canal-irrigation. And, for the pur¬ 
poses of this section only, land which is permanently settled 
or held free of revenue shall be considered as though it were 
temporarily settled and liable to payment of revenue. 

35-A. During the currency of settlement operations, 

When occupier’s rate occupier’s ™te shall not be charged upon 
not chargeable. land which has already been assessed at 

1 [ nehri ] rates. 

36. No owners rate shall be chargeable either on the 

Owner’s rate when owner or occupier of land temporarily 
not chargeable. assessed to pay land revenue at irriga¬ 

tion rates, during the currency of such 
assessment without the sanction of the Government. 

37. If such land is in the occupation of the owner 
when occupier to or in the occupation of a tenant who is 

rate an^ owner’s P rat e S not lia ^le to enhanced, rent on account 

of the value of produce of land or 
productive power of land having increased due to irrigation, 

such owner or tenant shall pay occupier’s rate as well as 
owner’s rate. 


38. In the case of an occupancy tenant, the Govern- 

rufeTTr apportion- ^ ^ P° Wer t0 make ^ 

raent of owner’s rate. lor apportionment of owner’s rate bet¬ 
ween such tenant and his land lord rate- 


1. Substituted by Act IV of 1977 for "Abi". 
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ably taking into consideration the right to profits accruing 
to each from such land. 


39. If the owner of land is not in occupation but he 

has the right to charge enhanced rent 

owJier’^ rate! er *° P3y from the occupier on account of the 

value of the produce of land or pro¬ 
ductive power of land having increased due to irri¬ 
gation or when at the time of fixing rent the land was irri¬ 
gated by canal, the owner shall pay the owner’s rate. 

40. If on the plea of revised settlement operations 

a suit for enhancement of rent may be 

JrfofcanL Ir“on based, then in case of any land irrigated 
on landlord’s right to by a canal, the landlord shall be entitled 
enhanced rent. charge enhanced rent from an occu¬ 

pancy tenant of such land in the same manner as if such 
revised settlement operations had taken place according to 
which land revenue was enhanced on such land. 

41. Where a water rate is charged on land held by 

water rate by whom several joint owners, it shall be payable 
payable when charged by the manager or other person who 
on land held by seve- rece i V es the rents or profits of such land, 
rai owners. anc j ma y be deducted by him from such 

rents or profits before division, or may be recovered by him 
from the person liable to such rate in the manner of 
customary in the recovery of other charges on such rents 
or profits. 


RECOVERY OF CHARGES 


42. Any sum 

Certified dues re¬ 
coverable as land reve¬ 
nue. 

be recoverable by 


lawfully due under this part, and 
certified by the Divisional Canal Officer 
to be so due, which remains unpaid after 
the day on which it becomes due, shall 
the 1 [Collector] from the person liable 


t 


1. Substituted by Act III of 2008 for ’’Governor”. 
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for the same as if it were an arrear of land revenue. 


43. The Divisional Canal Officer or the 1 2 [Collector] 


Power to contract 
for collection of canal 
dues. 


may enter into an agreement with any 
person for the collection and payment to 
2 [the Government] by such person of 
any sum payable under this Act by a 


third party. 


When such agreement has been made, such person may 
recover such sum by suit as though it were a debt due to 
him, or an arrear of rent due to him on account of the land, 
work or building in respect of which such sum is payable, 
or for or in which the canal-water shall have been supplied 
or used. 


If such person makes default in the payment of any 
sum collected by him under this section, such sum may be 
recovered from him by the ^Collector] under section 42, 
and if such sum or any part of it be still due by the said 
third party, the sum or part so due may be recovered in like 
manner by the 1 [Collector] from such third party. 


44. The 1 [Collector] may require the Lambardar, or 

person under engagement to pay the 

requ!?ed arda to ToUect land revenue of any estate, to collect 
canal dues. and pay any sums payable under this 

Act by a third party, in respect of any 
land or water in such estate. 


Such sums shall be recoverable by the 3 [Collector] as 
if they were arrears of land revenue due in respect of the 
defaulter’s share in such estate ; 

and for the purpose of collecting such sums from the 
subordinate zamindars, raiyats, tenants or sub-tenants such 
Lambardar or person may exercise the powers, and shall be 
subject to the rules, laid down in the law for the time being 
in force in respect to the collection by him of the rents of 


1. Substituted by Act III of 2008 for "Governor”. 

2. See footnote under section 4. 

3. Substituted by Act III of 2008 for "Wazir Wazarat”. 
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land or of shares of land revenue. 1 [The Government] 
shall provide— 

(a) for remunerating persons collecting sums under 
this section at the rate of 5 per cent on the sum collected ; 

(b) for indemnifying them against expenses proper¬ 
ly incurred by them in such collection ; or 

(c) for both such purposes. 

Fines excluded from 45 Nothing in sections 42, 43 or 44 

sections 42, 43, 44. . _ 

applies to fines. 


PART VI 


OF CANAL NAVIGATION 


of vessels 
damage. 


46. Any vessel entering or navigating any canal 

contrary to the rules made in that behalf 

v ioiating 6 rules VeSSelS b Y the Government or so as to cause 

danger to the canal or the other vessels 

therein, may be removed or detained, or removed and de¬ 
tained, by the Divisional Canal Officer, or by other person 
duly authorised in this behalf. 

The owner of any vessel causing damage to a canal, 
Liability of owners or removed or detained under this sec- 

causing tion, s hall be liable to pay to the Govern¬ 
ment such sum as the Divisional Canal 
Officer, with the approval of the State Engineer, determines 
to be necessary to defray the expenses of repairing such 
damage, or of such removal or detention, as the case may 
be. 

47. Any fine imposed under this Act upon the owner 
Recovery of fines of any vessel, or the servant or agent of 
for offences in navi- such owner or other person in charge 

of any vessel, for any offence in respect 
of the navigation of such vessel may be recovered either in 
the manner prescribed by the Code of Criminal Procedure 
or, if the Magistrate imposing the fine so directs as though 
it were a charge due in respect of such vessel. 


gating canals. 


1. See footnote under section 4. 
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48. If any charge due under the provisions of this 

Power to seize and pari in respect of any vessel is not paid 
detain vessel on fail- on ^he demand to the person authorised 
ure to pay charges. tQ co n e ct the same, the Divisional Canal 

Officei may seize and detain such vessel and the furniture 
thereof, until the charge so due, together with all expenses 
and additional charges arising from such seizure and deten¬ 
tion, is paid in full. 

49. If any charge due under the provisions of this 

part in respect of any cargo or goods 

go P or W good°s if 6 charges carried in a State vessel on a canal, or 
due therein are not ci ore( j 0 n or in lands or warehouses 

pa,d ' occupied for the purposes of a canal is 

not paid on demand to the person authorised to collect the 
same, the Divisional Canal Officer may seize such cargo or 
goods and detain them until the charge so due, together 
with all expenses and additional charges arising from such 
seizure and detention, is paid in full. 

50. Within a reasonable time after any seizure under 
procedure for re- section 48 or section 49 the said Canal 

covery of such charts officer shall give notice to the owner or 
after seizure. person in charge of the property seized 

that it, or such portion of it, as may be necessary, will, on 
a day to be named in the notice, but no sooner than 15 days 
from the date of the notice, be sold in satisfaction of the 
claim on account of which such property was seized, unless 
the claim be discharged before the day so named. 

And, if such claim be not so discharged, the said Canal 
Officer may, on such day, sell the property seized or such 
part thereof as may be necessary to yield the amount due, 
together with the expenses of such seizure and sale : 


Provided that no greater part of the furniture of any 
vessel or of any cargo or goods shall be so sold than shall, 
as nearly as may be, suffice to cover the amount due in res¬ 
pect of such vessel, cargo or goods. 

t 

The residue of such furniture, cargo or goods, and of 
rhe proceeds of the sale, shall be made over to the owner 
or person incharge of the property seized. 
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in 


of vessel abandoned 
and goods unclaimed. 


51. If any vessel be found abandoned in a canal, or 
Procedure in respect any cargo or goods carried in a Govern¬ 
ment vessel on a canal or stored on or 
in lands or warehouses occupied for the 
purposes of a canal, be left unclaimed for a period of one 
month the Divisional Canal Officer may take possession of 
ihe same. 

The officer so taking possession may publish a notice 
that if such vessel and its contents, or such cargo or goods, 
are not claimed previously to a day to be named in the 
notice, not sooner than thirty days from the date of such 
notice, he will sell the same ; and if such vessel, contents 
cargo or goods be not so claimed, he may, at any time after 
ihe day named in the notice, proceed to sell the same. 


The said vessel and its contents, and the said cargo 

_ or goods if unsold, or, if a sale has taken 

of°aie° Sal ° f proceeds place, the proceeds of the sale, after 

paying all tolls, charges and expenses 
incurred by the Divisional Canal Officer on account or 
taking possession and sale, shall be made over to the owner 
of the same, when his ownership is established to the satis¬ 
faction of the Divisional Canal Officer. 


If the Divisional Canal Officer is doubtful to whom 
such property or proceeds should be made over, he may 
direct the property to be sold as aforesaid and the proceeds 
to be paid into the District treasury, there to be held until 
the right thereto be decided by a Court of competent juris¬ 
diction. 


PART VII 
OF DRAINAGE 

52. Whenever it appears to 1 [the Government] that 

injury to any land or the public health 
Pow^r to prohibit or p U bii c convenience has arisen or may 

their removal. arise from the obstruction of any river, 

stream or drainage channel, ! [the Go¬ 
vernment] may, by notification published in the 


1. See footnote under section 4. 
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Government Gazette, prohibit, within limits to be defined 
m such notification, the formation of any obstruction, or 
may, within such limits, order the removal of other modifi- 
cation of such obstruction. 

Thereupon so much of the said river, stream or drai¬ 
nage channel as is comprised within such limits shall be 
held to be a drainage work as defined in section 2. 

53. The Divisional Canal Officer, or other person 

authorised by 1 [the Government] in 
Power to remove that behalf, may, after such publication, 

hibitiom 0 ” ^ ^ issue an 0rder t0 the P erSOn caUsin £ 0r 

having control over any such obstruc¬ 
tion to remove or modify the same within a time to be fixed 
in the order. . 

If, within the time so fixed, such person does not com¬ 
ply with the order, the said Canal Officer may himself re¬ 
move or modify obstructions ; and if the person to whom 
the order was issued does not, when called upon, pay the 
expenses involved in such removal or modification, such 
expenses shall be recoverable by the 2 [Collector] from him 
or his representative-in-interest as an arrear of land 
revenue. 


Preparation of 

schemes for works of 
improvement. 


54. Whenever it appears to 1 [the Government] that 

any drainage works are necessary for 
the improvement of any lands or for the 
proper cultivation or irrigation thereof, 
or that protection from floods or other accumulations 
of water, or from erosion by a river, is required for any 
lands, 

1 [the Government] may cause a scheme for such 
drainage works to be drawn up and published, together 
with an estimate of its cost and a statement of the propor¬ 
tion of such cost which 1 [the Government] proposes to 
defray, and a schedule of the lands which it is proposed to 
make chargeable in respect of the scheme. 


1. See footnote under section 4. 

2. Substituted by Act III of 2008 for "Governor”. 
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55 The persons authorised by '[the Government] to 

Powers of persons draw up such scheme may exercise all 
employed on such or an y 0 f the powers conferred on Canal 

schemes. Officer by section 12. 


56. An annual rate, in respect of such scheme, may 

be charged, according to rules to be 
Rate on lands bene- made by * [the Government], on the 
flted by works. owners of all lands which shall, in the 

manner prescribed by such rules, be determined to be so 

chargeable. 

Such rate shall be fixed, as nearly as possible, so as not 
to exceed either of the following limits . 

( 1 ) six per cent per annum on the first cost of the said 
works adding thereto the estimated yearly cost of the main¬ 
tenance and supervision of the same, and deducting there¬ 
from the estimated income, if any, derived from the works 

excluding the said rate ; 

( 2 ) in the case of agricultural land, the sum which, 
under the rules then in force for the assessment of land 
revenue, might be assessed on such land on account of the 
increase of the annual value or produce thereof caused by 

the drainage work. 


Such rate may be varied from time to time, within such 
maximum by 1 [the Government]. 

So far as any defect to be remedied is due to any canal 
water-course, road or other work or obstruction, construc¬ 
ted or caused by l [the Government] or by any person, a 
proportionate share of the cost of the drainage works re¬ 
quired for the remedy of the said defect shall be borne by 
l [the Government] or such person, as the case may be. 

57. Any such drainage rate may be collected and 

recovered in manner provided by sec- 
Recovery of rate. tions 42> 43 and 44 for the collection and 

recovery of water-rates. 


1. See footnote under section 4. 



CANAL AND DRAINAGE ACT, 1963 (1906 A. D.) 




58. Whenever, in pursuance of a notification made 

Disposal of claims to Undef SeCtl ° n 52 ’ ^ obstruction is 


compensation. 


removed or modified, 


or whenever any drainage work is carried out under 
section 54, 


all claims for compensation on account of any 
loss consequent on the removal or modification of the said 
obstruction or the construction of such work may be made 
before the 1 [Collector] and he shall deal with the same in 
the manner provided in section 8. 


59. No such claim shall be entertained after the 
...... . expiration of one year from the occur- 

rence of the loss complained of, unless 
the 2 [Collector] is satisfied that the 
claimant had sufficient cause for not making the claim 
within such period. 


claims. 


PART VIII 

OF OBTAINING LABOUR FOR CANALS AND 

DRAINAGE WORKS 


60. For the purposes referred to in this Part the word 

Definition of labourer” includes persons who exer- 

labourer. cise any handicraft specified in rules to 

be made in that behalf by 3 [the Government]. 

61. Whenever it appears to a Divisional Canal Officer 

obta?n?ng Ur iabour f" authoris ed by 3 [the Government] 

works urgently re- that, unless some work is immediately 

^ uired- executed, such serious damage will 

happen to any canal or drainage work as to cause sudden 
and extensive public injury, ~ 

and that the labourers necessary for the proper execu- 
.ion ereof cannot be obtained in the ordinary manner 


1. 

2 . 
3. 


Substituted by Act III of 2008 for "Wazir-i-Wazarat” 
Substituted by Act III of 2008 for "Governor” 

See footnote under section 4. 
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within the time that can be allowed for the execution of 
such work so as to prevent such injury, 

the said officer may require any Lambardar of a village 
to furnish as many labourers (not exceeding the number 
which is proper under circumstances) as to the said officer 
seems necessary for the immediate execution of such work. 

The 1 [Collector] in consultation with the State 
Engineer shall fix, and may from time to time alter, the 
rates to be paid to any such labourers : 

Provided that such rates shall exceed the highest rates 
for the time being paid in the neighbourhood for similar 

work. 


In the case of every such labourer, the payment shall 
continue for the whole period during which he is, in conse¬ 
quence of the provisions of this Part, prevented from 
following his ordinary occupation. 


2 [The Government] may direct that the provisions of 
ihis Part shall apply, either permanently or temporarily 
las the case may be) to any district or part of a district foi 
the purpose of effecting necessary annual silt clearances, 
or to prevent the proper operation of a canal or drainage 
work being stopped or so much interfered with as to stop 
the established course of irrigation or drainage. 

♦ 4 


62. When any requisition has been made on any 

person mentioned in section 61, every 

Liability of labour- - * ** *•’ * 


ers under requisition. 


labourer ordinarily residing within the 
village or estate of such person shall be 
liable to supply, and to continue to supply, his labour for 
the purposes aforesaid. 


1. Substituted by Act III of 2008 for "Governor”. 
*2}' See footnote under section 4. 
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PART IX 


OF JURISDICTION 


63. Except where herein otherwise provided, all 

. Jurisdiction under claims 

this Act. of anything done under this Act shall be 

disposed of by the 1 [Collector] subject 
to the appeal to the 2 [Commissioner]. 


Settlement of differ¬ 
ences as to mutual 
rights and liabilities of 
persons interested in 
water-course. 


64. Whenever a difference arises between two or 

more persons in regard to their mutual 
rights or liabilities in respect of the use, 
construction or maintenance of water 
course, any such person may apply in 
writing to the Divisional Canal Officer 
stating the matter in dispute. Such officer shall thereupon 
give notice to the other persons interested that;-on a day 
'-O be named in such notice, he will proceed to enquire into 
'he said matter. And after such enquiry he shall pass his 
order thereon, unless he transfers (as he is hereby em¬ 
powered to do) the matter to the ^Collector] who shall 

thereupon enquire into and pass his order on the said 
matter. 

Such order shall be final as to the use or distribution 
of water for any crop sown or growing at the time when 
such order is made and shall thereafter remain in force 
until set aside by the decree of a civil court. 


65. Any officer empowered under this Act to conduct 
Power to summon any enquiry may exercise all such 

powers connected with the summoning 
and examining of witnesses as are con- 
lerred on Civil Courts by the Code of Civil Procedure, and 
every such enquiry shall be deemed a judicial proceeding. 


and examine wit¬ 
nesses. 


1 Substituted by Act III of 2008 for "Governor". 

2 Substituted by Act III of 2008 for "Revenue Minister". 
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PART X 

OF OFFENCES AND PENALTIES 

66 . Whoever, without proper authority and volun¬ 
tarily, does any of the acts following, 

Offences under Act. , ... 

that is to say :— 

( 1 ) damages, alters, enlarges or obstructs any canal 
or drainage work ; 

( 2 ) interferes with, increases or diminishes the 
supply of water in, or the flow of water from , through, 
over or under, any canal or drainage work ; 

( 3 ) interferes with or alters the flow of water in any 
river or stream, so as to endanger, damage or render less 
useful any canal or drainage work ; 

( 4 ) being responsible for the maintenance of a 
water-course, or using a water-course, neglets to take pro¬ 
per precautions for the prevention of waste of the water 
thereof, or interferes with the authorised distribution of 
the water therefrom, or uses such water in an unauthorised 

manner ; 

( 5 ) corrupts or fouls the water of any canal so as to 
render it less fit for the purposes for which it is or dinarily 
used ; 

( 6 ) causes any vessel to enter or navigate any canal 
contrary to the rules for the time being prescribed by 1 [the 
Government] for entering or navigating such canal ; 

( 7 ) while navigating on any canal, neglects to take 
proper precautions for the safety of the canal* and of 
vessels thereon ; 

( 8 ) being liable to furnish labourers under Part VIII 
of this Act, fails without reasonable cause, to supply or 
to assist in supplying the labourers required of him ; 

( 9 ) being a labourer liable to supply his labour under 
Part VIII of this Act, neglects, without reasonable cause, 
so to supply, and to continue to supply, his labour ; 

(10) destroys or moves any level-mark or water- 
gauge fixed by the authority of a public servant; 
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(11) passes,or causes animals or vehicles to pass, on 
or across any of the works, banks or channels or a canal or 
drainage work, contrary to rules made under this Act, after 
he has been desired to desist therefrom ; 

(12) violates any rule made under this Act, for 
breach whereof a penalty may be incurred, 

shall be liable on conviction before a ^Judicial 
p enaUy Magistrate] to a fine not exceeding 

fifty rupees, or to imprisonment not 
exceeding one month, or to both. 

67. Nothing herein contained shall prevent any 

saving of prosecu- person from being prosecuted under any 
tion under other laws, other law for any offence punishable 

under this Act: 

•Provided that no person shall be punished twice for 
the same offence. 


68. Whenever any person is fined for an offence 

under this Act, J [the Judicial Magis- 

personTnjured 11 t0 trate ] ma y direct that the whole or any 

part of such fine may be paid by way of 
compensation to the person injured by such offence. 

69. Any person in charge of or employed upon any 

Powers to ar cana l or drainage work may remove 
without S wa°rran a t rreS ^ rom the lands or building belonging 

thereto, or may take into custody with¬ 
out a warrant and take forthwith before a Magistrate or to 
the nearest Police Station, to be dealt with according to 

law, any person who, within his view, commits any of the 
following offences; 

(1) wilfully damages or obstructs any canal or 
drainage work; 

(2) without proper authority interferes with the 
supply or flow of water in or from any canal or drainage 


1. Substituted by Act XL of 1966. 
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work, or in any river or stream, so as to endanger, damage 
or render less useful any canal or drainage work. 

70. In this part the word "canal” shall (unless there 

be something reougnant in the subject 

Definition of canals. , J . , . , , . . . .. 

or context) be deemed to include also all 
lands occupied by Government for purposes of canals, and 
all buildings, machinery, fences, gates and other erections, 
trees, crops, plantations or other produce occupied by or 
belonging to Government upon such lands. 


PART XT 

OF SUBSIDIARY RULES 


71. 1 [The Government] may, from time to time, 

make rules to regulate the following 

Power to make, 
alter and cancel rules. matters : 


(1) the proceedings of any officer who, under any 
provision of this Act, is required or empowered to take 
action in any matter ; 

(2) the cases in which, and the officers to whom, and 
the conditions subject to which, orders and decisions given 
under any provision of this Act, and not expressly provided 
for as regards appeals, shall be appealable ; 

(3) the persons by whom, and the time, place or 
manner at or in which anything for the doing of which 
provision is made under this Act, shall be done ; 

(4) the amount of any charge made under this Act ; 


(5) generally to carry out the provsions of this Act. 
1 [The Government] may, from time to time, alter or 
cancel any rules so made. 

Such rules, alterations and cancelment shall be pub- 


Publication of rules. 


lished in the Government Gazette, and 
shall thereupon have the force of law. 


1. See footnote, under section 4. 
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[Translated from original in Urdu published in Government 

Gazette dated 29th Assuj, 1964.] 

THE KASHMIR SILK PROTECTION ACT. 1964 (1907 A. D.) 

I 

(Sanctioned by His Highness the Maharaja Sahib 
Bahadur vide Chief Minister’s Letter No. 82-G, dated 14th 

August , 1907.) 


NOTIFICATION NO. 14 
Dated the 15th Assuj , 1964 . 

WHEREAS it is expedient to make law forbidding the 
unauthorised sale and keeping in possession of silk cocoons 
and silk worms and the retention and keeping in possession 
of all kinds of Kashmir silk, the following Act is hereby 

issued :— 

1. This Act shall be called the Kashmir Silk Protec¬ 
tion Act, 1964, and shall extend to the whole of the Jammu 
and Kashmir State territory. 

2. The words (i) silk worm rearers, (ii) silk worm egg, 
(iii) silk cocoon and raw Kashmir silk shall have the same 
meaning as those which are generally assigned to them m 
the Jammu and Kashmir State. 

Explanation— Raw silk includes "Gudar”. 

3. If any silk worm rearer appointed by the Kashmir 
Sericulture Department, at the instance of the Director 
Sericulture or the persons appointed by the Director in this 
behalf, sells to any person or uses in any other manner the 
silk cocoon reared by him which is in his possession, or the 
seeds of such silk entrusted to him for the purpose of rear¬ 
ing or if any person deliberately neglects to return on 
demand such seed in his possession to the said Director or 
to persons appointed by the Director in this behalf, he .-shall, 
on being convicted, be punished with imprisonment of 
either description which may extend to three years or with 

fine or with both. 
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4. If any person receives the silk cocoons from any 

silk worm rearer without the permission of the Director, 
or is found to be in possession of the silk cocoons or silk 
seeds without the permission of the Director or of the per¬ 
son appointed by him in this behalf, he shall be presumed 
to have received that stolen property knowing and believ¬ 
ing it to be as such and may be prosecuted under section 
411, Ranbir Penal Code. - 

5. If any person acquires such raw silk manufactur¬ 
ed from those cocoons which are reared by the Kashmir 
Sericulture Department, without the sanction of the Direc¬ 
tor or of the persons empowered by him in this behalf or 
is found to be in possession of such silk, he shall, on con¬ 
viction be punished with imprisonment of either descrip¬ 
tion which may extend to three years, or with fine or with 
both. 

• a - ^ offences in contravention of this Act shall be 
ried in the Criminal Courts in accordance with the Crimi¬ 
nal Law and Practice in force in the State. 
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f Translated, from original in Urdu and published in 
Government Gazette dated 11th Poll, 1968] 

NOTIFICATION. 

PROHIBITING SALE OF MEAT AND LIQUOR IN 
PARMANDAL AND UTTARBAHNI. 

Command of His Highness the Maharaja Sahib Bahadur. 

We agree with the opinion expressed by the Chief 
Minister. Parmandal and Uttarbahni are the famous and 
sacred shrines of the Hindus. Sale of meat and liquor in 
these places has been prohibited from the time of late His 
Highness Maharaja Sahib Bahadur of revered memory. In 
conformity with the old practice, it is hereby ordered that 
sale of meat and liquor in both these places is prohibited in 
future also and the same may be notified. 

28th Assuj , 1968. 
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SMALL CAUSE COURT ACT, 1968 (1911 A. D.) 


[Sanctioned under His Highness the Maharaja Sahib 
Bahadur's Order No. 288 dated 2nd June , 1911.] 


CHAPTER I 


PRELIMINARY 


Title. 


1. This Act relates to the Court of Small Causes estab¬ 
lished in the town of Srinagar and its 
suburbs, and shall apply to any other 
Small Cause Court that may hereafter be established in 
any other town or towns within the territories of the State 
and shall be called the Small Cause Court Act for the 
Jammu and Kashmir State. 


2. It shall come into force on the 1st day of Baisakh, 

Commencement. 1968. 


3. The jurisdiction of the Small Cause Court estab- 
jurisdiction of lished at Srinagar in the Province of 
courf ar SmaU Cause Kashmir shall extend to the whole of the 

town of Srinagar, and its suburbs as 
specified in the schedule annexed herewith. The limits of 
;he said jurisdiction may be extended from time to time by 
special orders of 1 [the Government]. 


4. Nothing in this Act shall be construed to affect^ 

any proceeding, before or after decree, 
in any suit, instituted before the com¬ 
mencement of this Act, or any local law or any special law, 
other than the Code of Civil Procedure. 


Savings. 


Definition. 


5. In this Act, unless there is something repugnant 

in the subject or context, [Court of 
Small Causes] means a Court of small 
causes constituted under this Act, and includes any person 
exercising jurisdiction under this Act in any such Court. . 


1. Substituted by Act XIII of 2004 for "the High Court" (Foi earlier 
amendment see Notification 3-L/85 published in Government Gazette dated 
t th Bhadon, 1985). 
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CHAPTER II. 


CONSTITUTION OF COURTS OF SMALL CAUSES. 


6 . 

Judge. 


Additional Judge. 


1 [The Government may on the recommendation of 

the High Court appoint a Judge for the 
Court of Small Cause who shall be 

styled Judge of the Small Cause Court.] 

2 [7. (1) The Government may on the recommendation 

of the High Court appoint an Additional 
Judge of Small Cause Court]. 

(2) The Additional Judge, when appointed, shall dis¬ 
charge such of the functions of the Judge of that Couit, as 
the Judge may assign to him, and in the discharge of those 
functions shall exercise the same powers as the Judge. 

(3) The Judge may withdraw, from the Additional 
Judge, any business pending before him. 

(4) When the Judge is absent, the Additional Judge 
may discharge all or any of the functions of the Judge. 

2 [8. A Judge or an Additional Judge of a Court of Small 

Causes may be suspended from office 
by the High Court subject to confirma¬ 
tion of the Government and removed 
from office by the Government on the report of the High 
Court]. 

9. In cases there are more than one Judges appointed, 

3 [the Government] may, by order in 
writing, direct that two Judges or a 
Judge and an Additional Judge of the 
Small Cause Court, shall sit together for the trial of such 
class or classes of suits or applications cognizable by a Court 
of Small Causes as may be described in the order. 


Suspension or 
moval of judges. 


re- 


Procedure in case of 
more than one judge. 


1. Section 6 substituted by Act XIII of 2004. (For earlier amendment* 
set' Act X of 1996, Act I of 2001 and Notification 3-L/85 published in Govern¬ 
ment Gazette dated 8th Bhadon, 1985). 

2. Sections 7 (1) and 8 substituted by Act XIII of 2004. (For earlier 
amendments see Notification No. 3-L/85 published in Government Gazette dated 
8th Bhadoon, 1985, Act X of 1996 and Act I of 2001). 

3. Substituted by Act XIII of 2004. (For earlier amendment see 
Notification No. 3-L/85 published in Government Gazette dated 8th Bhadoon, 
1985). 
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Decision in case 
heard by a bench. 


10. (1) If two Judges, or a Judge and an Addi¬ 

tional Judge, sitting together under the 
last foregoing section, differ as to a 
question of law or usage having the 
force of law, or in construing a document the construction 
of which may affect the merits, they shall draw up and refer, 
for the decision of the High Court, a statement of the facts 
of the case and of the point on which they differ in opinion, 
and the provisions of Chapter XLVI of the Code of Civil 
Procedure shall apply to the reference. 


(2) If they differ on any matter other than a matter 
specified in sub-section (1), the opinion of the Judge who is 
senior in respect of date of appointment as Judge of a Court 
of Small Causes, or, if one of them is an Additional Judge, 
then the opinion of the Judge sitting with him shall, 
prevail. 


(3) For the purposes of sub-section (2) a Judge 
permanently appointed shall be deemed to be senior to an 
officiating Judge. 


11. (1) x [The Government may on the recommenda¬ 

tion of the High Court] appoint to a 
CourJ of Small Causes an officer to be 
called the Registrar of the Court. 


Registrar. 


(2) Where a Registrar is appointed, he shall be the 
chief ministerial officer of the Court. 


2 [(3) The Registrar shall have, within the local limits 
of the jurisdiction of the Court, the jurisdiction of a Judge 
of a Court of Small Causes for the trial of suits of which 
the value does not exceed twenty rupees.] 

(4) The Registrar shall try such suits cognizable by 
him as the Judge may by general or special order, direct. 

3 [(5) * * * * ] 


1. Substituted by Act XIII of 2004, for “The High Court may,” (For 
earlier amendments see Act X of 1996, Act I of 2001 and Notification 3-L/85 
published in Government Gazette dated 8th Bhadoon, 1985). 

2. Section 11 (3) substituted by Notification 3-L/84 published in 
Government Gazette dated 27th Baisakh, 1984. 

3. Section 11 (5) omitted by Act 1 of 2001. , 
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i [12. The Judge Small Cause Court shall appoint, 

suspend, dimiss, grant leave and fine all 
other Ministerial menials of his Court. He shall also 
0fflcers ' have power to grant casual leave to and 

fine clerks of his Court. The power to transfer, appoint, 
suspend, dismiss and grant leave (excepting casual leave) 
to such clerks shall be exercised by the District Judge in 
consultation with the Judge Small Cause Court]. 

13. The ministerial officers of a Court of Small 
Duties of Minis- Causes shall, in addition to any duties 
terial officers. mentioned in this Act, or in any other 

enactment for the time being in force, as duties which are 
or may be imposed on any of them, discharge such duties of 
a ministerial nature as the Judge directs. 

(2) The High Court may make rules consistent with 
this Act and with any other enactment for the time being 
in force, conferring and imposing on the ministerial officers 
of a Court of Small Causes such powers and duties as it 
thinks fit, and regulating the mode in which powers and 
duties so conferred and imposed are to be exercised and 
performed. 


CHAPTER III 

JURISDICTION OF COURTS OF SMALL CAUSES 

14. (1) A Court of Small Causes shall not take cogni¬ 

zance of the suits specified in the 2nd 

by C0 |ourts Ce of 0f smaU schedule as suits excepted from the 
Causes. cognizance of a Court of Small Causes. 

(2) Subject to the exceptions specified in that schedule 
and to the provisions of any enactment for the time being in 
force, all suits of a civil nature of which the value does not 
exceed five hundred rupees shall be cognizable by a Court 

of Small Causes. 


1. Section 12 substituted by Chief Minister’s letter No. 531/P-25-15 
dated 18th May, 1915 published in Government Gazette dated 8th Bhadon, 1972. 
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(3) Subject as aforesaid, l [th& High Court] may, by 
order in writing, direct that all suits of a civil nature of 
which the value does not exceed one thousand rupees shall 
be cognizable by a Court of Small Causes mentioned in the 
order. 

15. Save as expressly provided by this Act or by 

any other enactment for the time being 
Exclusive jurisdic- j n force, a suit cognizable by a Court of 

Causes Small Causes shall not be tried by any 

other Court having jurisdiction within 
the local limits of the jurisdiction of the Court of Small 
Causes by which the suit is triable. 


CHAPTER IV 

PRACTICE AND PROCEDURE 

16. (1) 2 [The procedure prescribed in the Code of 

A *. ., r Al Civil Procedure, 1977, shall, save in so 

Application of the - . * ,, . ... ... ,, , 

code of civil pro- far as 1S otherwise provided by that 

cedure - Code or by this Act] be the procedure 

followed in a Court of Small Causes in all suits cognizable 

by it, and in all proceedings arising out of such suit: 

Provided that an applicant for an order to set aside 
a decree passed ex parte or for a review of judgement shall, 
cl the time of presenting his application, either deposit in 
the Court the amount due from him under the decree or 
m pursuance of the judgment, or give security to the satis¬ 
faction of the Court for the performance of the decree or 
compliance with the judgment, as the Court may direct. 

(2) Where a person has become liable as surety under 
the proviso to sub-section (1), the security may be realised 
in manner provided by section 3 [145] of the Code of Civil 

Procedure, 4 [1977]. 

. Substituted by Notification 3-L/85 published in Government Gazette 

dated 8th Bhadon, 1985 for the words *'His Highness the Maharaja Sahib 
Pahadur.” 

2. Substituted by Act IX of 1988 for certain words. 

3. Substituted by Act IX of 1988 for "253”. 

4. Added by Act IX of 1988. 3--. *- 
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% 

17. (1) Suits cognizable by the Registrar under section 

11 sub-sections (3) and (4), shall be tried 
Trial of suits by by hj m an d decrees passed therein shall 
Registrar. be execute d by him, in like manner in 

all respects as the Judge might try the suits, and execute the 

decrees, respectively. 

(2) The Judge may transfer to his own file, or to that of 
the Additional Judge if an Additional Judge has been 
appointed, any suit or other proceeding pending on the file 

of the Registrar. 


18. (1) When the Judge of the Court of Small Causes 

is absent, and an Additional Judge has 

Admission, return no t been appointed or, having been 

and rejection of appointed , i s also absent, the Registrar 

plaints by Reg . admit & plaintj or re turn or reject 

a plaint for any reason for which the Judge might return 

or reject it. 


Until a Registrar is appointed the Reader of the Court 

may admit a plaint, but shall not return 

V1S0 * or reject the same. 


(2) The Judge may, of his own motion, or on the appli¬ 
cation of a party, return or reject a plaint which has been 
admitted by the Registrar or the Reader, or admit a plaint 
which has been returned or rejected by the Registrar : 


Provided that where a party applies for the return or 
rejection or the admission of a plaint under this sub-section 
and his application is not made at the first sitting of the 
Judge after the day on which the Registrar or Reader 
admitted, or the Registrar returned or rejected the plaint, 
the Judge shall dismiss the application, unless the applicant 
satisfies him that there was sufficient cause for not making 
the application at that sitting. 


19. (1) If, before the date appointed for the hearing 

of a suit, the defendant or his agent duly 

passing of decrees authorized in that behalf appears before 
admiss?on iStrar ° n the Registrar and admits the plaintiffs 
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claim, the Registrar may, if the Judge is absent, and an 
Additional Judge has not been appointed or, having been 
appointed, is also absent, pass against the defendant, upon 
! he admission, a decree which shall have the same effect as a 
decree passed by the Judge. 

(2) Where a decree has been passed by the Registrar 
under sub-section (1), the Judge may grant an application 
for review of Judgment, and re-hear the suit, on the same 
conditions, on the same grounds and in the same manner, 
as if the decree had been passed by himself. 

20. (1) If the Judge is absent, and an Additional 

Execution of decrees Judge has not been appointed or, having 
by Registrar. been a pp 0 j n t e d, is absent, the Registrar 

may, subject to any instructions which he may have receiv¬ 
ed from the Judge or, with respect to decrees or orders made 
by an Additional Judge, from the Additional Judge, make 
any orders in respect of aplications for the execution of 
decrees and orders made by the Court of which he is 
Registrar, or sent to that Court for execution, which the 
Judge might make under this Act. 


(2) The Judge, in the case of any decree or order with 
respect to the execution of which the Registrar has made 
an order under sub-section (1), or the Additional Judge, in 
the case of any such decree or order which has been made 
by himself, and with respect to which proceedings have not 
been taken by the Judge under this sub-section, may of his 
own motion, or on application made by a party within 15 
days from the date of the order of the Registrar or of the 
execution of any process issued in pursuance of that order, 
reverse or modify the order. 

(3) The period of fifteen days mentioned in sub-section 
(2) shall be computed in accordance with the provisions of 
the State Law of Limitation, as though the application of 
the party were an application for review of judgment. 

21. When the Judge of a Court of Small Causes is 

ca£s °™$ minis- * bsent ' and an Additional Judge has not 
teriai officer. been appointed or, having been appoint¬ 

ed, is also absent, the Registrar or other 
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chief ministerial officer of the Court may exercise from 
time to time the power which the Court possesses of ad¬ 
journing the hearing of any suit or other proceeding, and fix 
a day for the further hearing thereof. 

22. (1) Notwithstanding anything in the foregoing 

Return of plaint in portion of this Act, when the right of a 
suits involving ques- plaintiff and the relief claimed by him 
tions o 11 e. in a Court of Small Causes depend upon 

the proof or disproof of a title to immovable property or 
other title which such a Court cannot finally determine, 
the Court may, at any stage of the proceedings, return the 
plaint to be presented to a Court having jurisdiction to 
determine the title. 


(2) When a Court returns a plaint under sub-section 
(1) it shall comply with the provisions of the second para¬ 
graph of Section 57 of the Code of Civil Procedure, and 
make such order with respect to costs as it deems just ; 
and the Court shall, for the purposes of the State Law of 
Limitation, be deemed to have been made to entertain the 
suit by reason of a cause of a nature like to that of defect of 
jurisdiction. 


cer¬ 
tain order of Courts 
of Small Causes. 


23. Where an order specified in 1 2 [clause (h) or clause 
Appeals from cer- (b) of sub-section (1) of section 104 of 

the Code of Civil Procedure, 1977] is 
made by a Court of Small Causes, an 
appeal therefrom shall lie to the 3 [District Court, on any 
ground on which an appeal from such order would lie under 
that section]. 


24. The High Court, for the purpose of satisfying 

Revision of decrees itself that a decree or order made in any 
•and orders of Courts case decided by a Court of Small Causes 

was according to law, may call for the 
case and pass such order with respect thereto as it thinks 
fit. 


1. Order VII Rule 10 Code of Civil Procedure, 1977. 

2. Substituted by Act IV of 1988, for "section 588 clause 29 of the Code 
of Civil Procedure”. 

3. Substituted by Act IV of 1988 for "Chief Judge”. 
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25 . 

Finalty of 
and orders. 


Save as provided by this Act, a decree or order 

made under the foregoing provisions of 
decrees this Act by a Court of Small Causes 

shall be final. 


CHAPTER V 

SUPPLEMENTAL PROVISIONS 

26. (1) A Court of Small Causes shall be subject to 

Subordination of the administrative control of the Dis¬ 
eases. ° ma tric t Court and to the superintendence 

of the High Court, and shall— 

(a) keep such registers, books and accounts as the 
High Court from time to time prescribes and 

(b) comply with such requisitions as may be made 
bv the District Court, the High Court, or the Government 
for records, returns and statements in such form and 
manner as the authority making the requisition directs. 

(2) The relation of the District Court to a Court of 

Small Causes, with respect to administrative control, shall 

be the same as that of the District Court to the Court of 
Sub-Judge. 


27. A Court of Small Causes shall use a seal of such 

Seal. form and dimensions as are prescribed 

by the 1 [High Court]. 

28. 2 [The Government] may, 3 [on the recommen- 

Ahom . . dation of the High Court] by order in 

of Small Causes. writing, abolish a Court of Small 

Causes. 


1. Substituted for "Darbar” by Notification 3-L/85 published in 
Government Gazette dated 8th Bhadon, 1985. 

Bahadur” Substituted by Act x of 1996 f <> r 'His Highness the Maharaja 

. . . 0 .?' ln: serted by Notifisation 3-L/85 published in Government Gazette 
dated 8th Bhadon, 1985. 
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29. (1) Nothing in this Act shall be construed to 

prevent the 1 2 [High Court] from appoin- 
ap™ °JudgT r of ting a person who is a Judge or Addi- 
Court of Small Causes tional Judge of a Court of Small Causes 
to other office. to be also a Judge of any other Civil 

Court or to be a Magistrate of any class or to hold any other 
public office. 


(2) When a Judge or Additional Judge is so appointed. • 
the ministerial officers of his Court shall, subject to any 
rules which the 1 [High Court] may make in this behalf, be 
deemed to be ministerial officers appointed to aid him in 
the discharge of the duties of the other office. 


2 29-A. 3 [The High Court] will be authorised to invest 

under this Act a District Judge, a Sub- 
Power Of High Judge or a Munsiff with powers of a 

Court - Judge of Small Cause Court to hear 

suits triable by a Small Cause Court of the value which 
3 [the High Court] may deem proper and which will not be 
more than five hundred rupees and to exercise such powers 
within such local limits as 3 [the High Court] may fix; 
3 [the High Court] may also withdraw powers so conferred 


Application of Act 
to Courts invested 
with Jurisdiction of 
Courts of Small 
Causes. 


30. (1) So much of Chapters III and 

IV as relates to— 


(a) the nature of the suits cognizable by Courts of 
Small Causes, 

(b) the exclusion of the jurisdiction of other Courts 
in those suits, 

(c) the practice and procedure of Courts of Small 
Causes, 

(d) appeal from certain orders of those Courts and 
revision of cases decided by him, and 


1. Substituted for "Darbar” by Notification 3-L/85 published in 
Government Gazette dated 8th Bhadon, 1985. 

2. Section 29-A added by Ailan No 15 dated 17th Sawan. 1970 pub¬ 
lished in Government Gazette dated 27th Sawan, 1970. 

3. Substituted for "His Highness the Maharaja Sahib Bahadur” or 
"His Highness” by Notification 3-L/85 published in Government Gazette dated 
8th Bhadon, 1985. 
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(e) the finality of their decrees and orders subject 
to such appeal and revision as are provided by this Act, 

applies of Courts invested by pr under any enactment 
for the time being in force with the jurisdiction of a Court 
of Small Causes so far as regards the exercise of that juris¬ 
diction by those Courts. 

(2) Nothing in sub-section (1) with respect to Courts 
invested with the jurisdiction of a Court of Small Causes 
applies to suits instituted or proceedings commenced in 

those Courts before the date on which they were invested 
with that jurisdiction, 

31. A Court invested with the jurisdiction of a Court 

AnH P ri 1 H! ti ^ n n 0f + Act of Sma11 Causes with respect to the 
invested. ° Ur S ° exercise of that jurisdiction and the 
. t same Court with respect to the exercise 

of its jurisdiction in suits of a civil nature which are not 
cognizable by a Court of Small Causes, shall, for the pur¬ 
poses of this Act and the Code of Civil Procedure, be deem¬ 
ed to be different Courts. 

Modification of code 32 * N otwithstanding anything in the 
as so applied. last foregoing sections,— 

(a) when, in exercise of the jurisdiction of a Court 
of Small Causes, a Court invested with that jurisdiction 
sends a decree for execution to itself as a Court having 
jurisdiction in suits of a civil nature which are not cogniza¬ 
ble by a Court of Small Causes, or 

(b) when a Court, in the exercise of its jurisdiction 
m suits of a civil nature which are not cognizable by a 
Court of Small Causes, sends a decree for execution to it¬ 
self as a Court invested with the jurisdiction of a Court of 
Small Causes, 


the documents mentioned in 0.21 Rule 6 of the Code of 

lvil Procedure shall not be sent with the decree unless in 

any case the Court, by order in writing, requires them to 
oe sent. 
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33. (1) Where a Court of Small Causes, or a Court 

invested with the jurisdiction of a Court 

ce“r:boL P he 0 d of Small Causes, has from any cause 
courts. ceased to have jurisdiction with respect 

to any case, any proceeding in relation to the case, whether 
before or after decree, which, if the Court had not ceased 
to have jurisdiction, might have been had therein, may be 
had in the Court which, if the suit out of which the procee¬ 
ding has arisen were about to be instituted, would have 

jurisdiction to try the suit. 


(2) Nothing in this section applies to cases for which 
special provision is made in the Code of Civil Procedure as 
extended to Courts of Small Causes or in any other enact¬ 
ment for the time being in force. 


34. All orders required by this Act to be made in 

Publication of writing 1 [x X x] shall be published in 
orders. the Jammu and Kashmir Government 

Gazette. 


SCHEDULE I. 

List of Suburbs of the Town of Srinagar. 

Mirbehri Villages Viz : 


1. Naupura 

2. Karapura 

3. Nandpura 

4. Buchhwara 

5. ' Gupkar 

6. Zithiyar 

7. Nishat 

8. Shalamar 

9. Hazratbal 

10. NasimBagh 

11. Telbal 

12. GuptGanga 


1. Words "by the Darbar” deleted by Notification No. 3-L/85 publish¬ 
ed in Government Gazette dated 8th Bhadon 1985. 
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13. Bren 

14. Thid 

15. Vicharnag 

16. Bagat Barzala 

17. Karalpura 

18. PandChak 

19. Pandrethan 

20. Ram bagh. 

SCHEDULE II. 

Suits excepted from the cognizance of a Court of 

Small Causes. 

1. A suit concerning an act or order purporting to be 
done or made by the ^Government], or by a Minister 
2 [ x x x ] or by a 3 [Collector] in their official capacity 
or concerning an act purporting to be done by any person 
by order of the 1 2 [Government], or a Minister, a 3 [Collector] 
or a Head of the Department; 

2. a suit concerning an act purporting to be done by 
any person in pursuance of a judgment or order of a Court 
or of a Judicial Officer acting in the execution of his office ; 

3. a suit concerning an act or order purporting to be 
done or made by any other officer of the State in his official 
capacity, or by a Court of Wards, or by an officer of a Court 
of Wards in the execution of his office ; 

4. a suit for the possession of immovable property 
or for the recovery of an interest in such property ; 

5. a suit for the partition of immovable property ; 

6. a suit by a mortgagee of immovable property for 
the foreclosure of the mortgage or for the sale of the pro¬ 
perty, or by a mortgagor of immovable property for the 
redemption of the mortgage ; 


1. Substituted by Act X of 1996 for "Darbar”. 

See also Notifisation No. ll-L/84 published in Government Gazette dated 
9th Magher, 1984. 

2. Words "of the Darbar” deleted by Act X of 1996. 

3. Substituted by Act III of 2008 for "Governor.” * • 


SCHEDULE 17 ] 
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7. a suit for the assessment, enhancement, abatement 
or apportionment of the rent of immovable property ; 

8. a suit for the recovery of rent, other than house- 
rent unless the Judge of the Court of Small Causes has been 
expressly invested by the 1 [High Court] with authority to 
exercise jurisdiction with respect thereto ; 

9. a suit concerning the liability of land to be assessed 
to land revenue ; 

10. a suit to restrain waste ; 

11. a suit for the determination or enforcement of 
any other right to or interest in immovable property ; 

12. a suit for the possession of an hereditary office or 
of an interest in such an office, including a suit to establish 
an exclusive or periodically recurring right to discharge 
the functions of an office ; 

13. a suit to enforce payment of the allowance or fee 
respectively called malikana and haq, or of cesses or other 
dues when the cesses or dues are payable to a person by 
reason of his interest in immovable property, or in an 
hereditary office, or in a shrine or other religious institu¬ 
tion ; 

14. a suit to recover from a person to whom compen¬ 
sation has been paid under the State Land Acquisition Act, 
the whole or any part of the compensation ; 

15. a suit for the specific performance or recission of 
a contract; 

16. a suit for the rectification or cancellation of an 
instrument; 

17. a suit to obtain an injunction ; 


1. Substituted by Act I of 2001 for "Government” (For earlier amend¬ 
ment see Act X of 1996). 
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18. a suit relating to a trust, including a suit to make 
good out of the general estate of a deceased trustee the loss 
occasioned by a breach of trust, and a suit by a co-trustee 
to enforce against the estate of a deceased trustee a claim 
for contribution ; 

19. a suit for a declaratory decree, not being a suit 
instituted under section J 283 or section 2 332 of the Code of 
Civil Procedure ; 

20. a suit instituted under section *283 or section 2 332 
of the Code of Civil Procedure ; 

21. a suit to set aside an attachment by a Court or a 
revenue authority, or a sale, mortgage, lease or other trans¬ 
fer by a Court or a revenue-authority or by a guardian ; 

22. a suit for property which the plaintiff has convey¬ 
ed while insane; 

23. a suit to alter or set aside a decision, decree or 

order of a Court, or of a person acting in a Judicial capa¬ 
city ; 

24. a suit to contest an award ; 

25. a suit upon a foreign judgment as defined in the 
Code of Civil Prcedure, or upon a judgment obtained in the 
Courts of the State ; 

26. a suit to compel a refund of assets improperly 
distributed under Section 295 of the Code of Civil Proce¬ 
dure ; 

27. a suit under the Indian Succession Act, 1865, 
section 320 or section 321, or under the 4 Probate and 
Administration Act, 1881, section 139 or section 140, to 


o' 2' 3 ule 63 Procedure Code, 1977. 

2. O. 21 Rules 109, 101, 103 Civil Procedure Code, 1977. 

3. Section 73 Civil Procedure Code, 1977, 

4. Probate and Administration Art. XXIX of 1977. 
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compel a refund by a person to whom an executor or 
administrator has paid a legacy or distributed assets ; 

NOTE.—To be adopted as far as applicable. 

28. a suit for a legacy or for the whole or a share of a 
residue bequeathed by a testator, or for the whole or a 
share of the property of an intestate ; 

29. a suit— 

(a) for a dissolution of partnership or for the 
winding-up of the business of a partnership after its dis¬ 
solution ; 

(b) for an account of partnership-transactions ; or 

(c) for a balance of partnership-account, unless the 
balance has been struck by the parties or their agents ; 

30. a suit for an account of property and for its due 
administration under decree ; 

31. any other suit for an account, including a suit by 
a mortgagor, after a mortgage has been satisfied, to recover 
surplus collections received by the mortgagee, and a suit 
for the profits of immovable property belonging to the 
plaintiff which have been wrongfully recieved by the 
defendant; 

32. a suit for a general average loss or for salvage ; 

33. a suit for compensation in respect of collision 
between boats ; 

34. a suit on a policy of insurance or for the recovery 
of any premium paid under any such policy ; 

35. a suit for compensation,-— 

(a) for loss occasioned by the death of a person 
caused by actionable wrong ; 


(b) for wrongful arrest, restraint or confinement; 



m 
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(c) for malicious prosecution ; 

(d) for libel; 

(e) for slander; 

(f) for adultery or seduction ; 

(g) for breach of contract of betrothal or promise of 
marriage ; 

(h) for inducing a person to break a contract made 
with the plaintiff; 

(i) for obstruction of an easement or diversion of a 
water-course; 


1 (ii) for an act which is, or, save for the provisions of 
Chapter IV of the Ranb.ir Penal Code, would be, an offence 
punishable under Chapter XVII of the said Code ; 


J (j) for illegal, improper or excessive distress, attach¬ 
ment for search, or for trespass committed in or damage 
caused by, the illegal or improper execution of any distress, 
search or illegal process ; 


(k) for improper arrest under 2 Chapter XXXIV, of 
the Code of Civil Procedure or in respect of the issue of an 
injunction wrongfully obtained under 3 Chapter XXXV of 
that Code ; or 

(l) for injury to the person in any case not specified 
in the foregoing sub-clauses of this clause ; 

36. a suit by a Muhammadan for exigible (mua’jjal) 
or deferred (mu’wajjal) dower ; 


1* (“) added and (j) substituted by Act IV of 1977, Schedule 1 publish¬ 

ed in Government Gazette dated 16th Chet, 1977. 

2. Order XXXVIII of the Code of Civil Procedure, 1977. 

3. Order XXXIX of the Code of Civil Procedure, 1977. 
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37. a suit for the restitution of conjugal rights, for 
the recovery of a wife, for the custody of a minor, or for a 

divorce; 

38. a suit relating to maintenance ; 

39. a suit for arrears of land revenue, village expen¬ 
ses or other sums payable to the representative of a village- 
community or to his heir or other successor in title ; 

40. a suit for profits payable by the representative of 
a village-community or by his heir or other successor in 
title after payment of land revenue, village expenses and 

other sums; 

41. a suit for contribution by sharer in joint property 
in respect of a payment made by him of money due from a 
co-sharer, or by a manager of joint property, or a member 
of an undivided family in respect of a payment made by 
him on account of the property of family ; 

42. a suit by one of several joint mortgagors of im¬ 
movable property for contribution in respect of money paid 

by him for the redemption of the mortgaged property ; 

% 

43. a suit against the State to recover money paid 
under protest in satisfaction of a claim made by a revenue- 
authority on account of an arrear of land revenue or of a 
demand recoverable as an arrear of land revenue ; 

1 43-A. a suit to recover property obtained by an act 
which is, or, save for the provisions of Chapter IV of the 
Ranbir Penal Code would be, an offence punishable under 
Chapter XVII of the said Code ; 

44. a suit the cognizance whereof by a Court of Small 
Causes barred by any enactment for the time being in force. 


« 


1. Article 43-A added by Act IV of 1977, Schedule 1. 
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« 


THE CONSTRUCTION OF BRICK KILNS AND PREPARATION 
OF SURKHI, LIME AND PLASTER OF PARIS IN THE 

KASHMIR PROVINCE RULES, 1969 

CONTE NTS 


Preamble. 

Rule. Rule. 


1. Title and date of enforce¬ 
ment. 

2. Retrospective effect. 

3. Application for construc¬ 
tion of a brick kiln. 

4. Procedure on presentation 
of application. 

5. Location of a kiln. 


7. Construction of kiln for 
purpose of Government 

8. Procedure of keeping 
accounts of fees. 

9. Contravention and its 
punishment. 

10. Appeal and revision etc. 
Forms. 


6. Fees. 


Amendment made (after 1956 edition) by Act No. 

(i) XVII of 1956 
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[Translated from original in Urdu published in Gov>ern- 

ment Gazette dated 18th Har, 1969.1 


THE CONSTRUCTION OF BRICK KILNS AND PREPARATION 
OF SURKHI, LIME AND PLASTER OF PARIS IN THE 
KASHMIR PROVINCE RULES. 1969 (1912 A. D.) 


AILAN NO. 7 DATED 5TH HAR, 1969 RELATING TO 
RULES REGARDING THE CONSTRUCTION OF BRICK 
KILNS AND PREPARATION OF Surkhi , LIME AND 
PLASTER OF PARIS IN THE KASHMIR PROVINCE. 

Rules regarding the construction of brick kilns and preparation 
of Surkhi, Lime and Plaster of Paris in the Kashmir Province 
sanctioned by His Highness the Maharaja Bahadur under Order 
No. 11/72 dated 6th Jeth, 1969. 

WHEREAS no rules have so far been sanctioned re¬ 
garding the construction of brick kilns and preparation of 
surkhi , lime and Plaster of Paris and whereas it is expedient 
that rules should be framed, it is hereby enacted as 
follows :— 


1. These Rules may be called the Rules regarding the 

construction of brick kilns and prepara- 
forcement. a e 0 en tion of surkhi, lime and Plaster of Paris 

and shall come into force from the 1st 

of Sawan, 1969. 


Retrospective effect. 


2. These Rules shall not have any 
retrospective effect. 


3. Any body who is desirous of starting a brick kiln 

shall submit an application to the 

struction^of 1 brick Tehsildar on 10 N. P. stamp in the Form 
kiln. A appended. : [This application will 

not be necessary when a kiln is to be set up by a land-holder 
having proprietary rights in the village for his own use.] 


1. Added by Act XIII of 1953. 
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! [4. On presentation of an application under rule 3, 

Procedure on pre_ the Tehsildar will ascertain whether the 
tion atl ° n ° f appIlca ~ kiln is to be set up by the applicant on 

his own land or on the land entered in 
the name of some person other than the applicant. If a 
kiln is to be set up on land entered in the name of some 
person other than the applicant, an enquiry shall be made 
from that other person whether he has any objection, and 
if he objects or the land is reserved for kahcharai, licence 
shall be refused. When no objection is made and the appli¬ 
cant by means of an affidavit takes responsibility for the 

payment of the land revenue, licence shall be granted in the 
Form B.] 

2 Omitted. 

Exception B. — If any person prepares bricks and lime 

for use in any well, tank, mosque, temple or other work of 

chari-table nature, he shall be exempt from the payment of 
fees. 


Location of a kiln. 


5. As a rule, a brick kiln should be set up at a distance 

of 1 2 3 [one hundred and fifty yards (four 
hundred and fifty feet)] from abade-deh, 
so that bad smell may not spread in the village and cause 
injury to the health of the villagers. Areas for construc¬ 
tion of brick kilns shall be specified outside the limits of a 
Municipal Committee or 4 [Town Area] and these Rules 
shall not, in any way, affect the bye-laws of the Committee 

or 4 [Town Area]. 


6. A fee of Rs. 12 per annum shall be payable for every 
Fees. kiln though the kiln is worked only for 

a part of the year and this fee shall be 
continued to be paid annually so long as the licensee does 
not get his name removed from the register of licensees by 
making a regular application to the Tehsildar. 

NOTE. A separate fee of 10 paisa per yard is fixed for all stones imported 
into the city and the contract for quarring and preparing plaster of Paris is 
sanctioned by the Forest Department. 


1. Rule 4 substituted and Exception A deleted and Exceptions B 
and C renumbered as A and B by Act XIII of 1993. 

2. Exception A omitted by Act XVII of 1956. 

3. Substituted by Act XIII of 1993 "for one quarter of a mile". 

4. Added by Act XIII of 1993. 
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l 

1 [If a person sets up a kiln for his own use on his own 
land he shall not be liable to pay any fees. But an annual 
fee of Rs. 6 shall be charged if he sets up a kiln for trade 
purposes on his own land entered in his name.] 


7. If any department of the Government is desirous 

of constructing a kiln for purposes of 

lor'"purposes "ot Go" Government, it shall before doing so 
vernment. proceed to acquire land on which kiln is 

to be constructed according to the provisions of the Land 
Acquisition Act. 

8. All fees for licences for kilns shall be entered in a 


Procedure of keep¬ 
ing accounts of fees. 


register kept in Tehsil Office and made- 
out in a foil and counterfoil according 
to the Form B attached. A statement 


showing all amounts received from different persons and 
prepared according to Form C shall be sent every month 
from the Tehsil Office to the District Office, and it shall be 
the duty of the Sadar Wasal-Baqi Nawis to check the state¬ 
ment with a view to find out whether the number of the 
licensees has decreased. In case of decrease in the num¬ 
ber of licensees a report shall be submitted to the 1 2 3 4 [Deputy 
Commissioner] and an enquiry shall be made through the 
Tehsildar so that no person should work a kiln without 
paying licence fee. This will also keep the 2 [Deputy Com¬ 
missioner] duly informed and he will be in a position to 
check the register. 

3 [9. Whoever contravenes any provision of 
Contravention ^and these Rules shall be liable to punish- 
its punishment. ment by the Tehsildar with a fine 

which may extend to twenty-five rupees which, if not paid 

in cash, shall be recoverable as an arrear of land revenue.] 

4[10. The provision of the Jammu and Kashmir 

Appeal and revi- Land Revenue Act, 1996, so far as 
sion, etc. they are not inconsistent with these 

rules shall apply to the proceedings under these rules.] 

11. These Rules shall, if necessary, be amended in the 

light of experience gained about their working. 


1. Added by Act III of 1993. 

2. Substituted by Act III of 2008 for "Wazir Wazarat”. 

3. Rule 9 substituted by Act XVII of 1956. 

4. Rule 10 substituted ibid. 



FORM A 

Application for licence for construction of kiln for the . .. '[year] 
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Substituted by Act XVII of 1956, 





CONSTRUCTION OF BRICK KILNS ETC. RULES, 1969. (1912 A. D.) 135 


CQ 

a 

o 


o 


<3 . 

n. . 

V. _ 

V. « 




. 

O v 

to -40 

5 - *> 

P 

-C h 

♦J «o 

o 

p ff 

«* 
«o 
O 

•«* o 

^*C 

-o 

H-. 

O 


O’ 


CTi 


OO 


VO 


m 


•JBpifsqajL }o ajn;Bu£iq 
aouaoq 3 uinssi qjap }o ajnjEiifis 


aouaoq aqi ;o uontuiuua; }o oibq 


aouaoq aq; p Buiuui^aq jo a;BQ 


•pajisodap ;unoinv 


£jnseaj; aq; ui aa; ;o gis’dap \o ajBQ 


•pauie;qo 

aouaaq qoiqM jo} upq }o jaq-oinjsj 


uqq jo} pasn aq 05 naje jo ;uaiuajnsBaiAl 


co 


40} pasn aq 05 ea;e }o jaqtunjvT vxsvyy 

~ 'aouapisai 
pus aSB;uajed q ;im aasuaaq }o acuBM 


<M 


■aBepiA jo auiBjq 


•on I BIJ0 S 



l S7\J OVl UXt 


CQ 

a 

O 


« • 

& : 

SX v. 

s 

£ £ 


° K 
O 

£ ^ 
t 

o 


2 * 
t? ~c 

s 

8 » 

to 

a 

S w 


St 

.2 

t* 


o 


a\ 


00 


•JBpqsqajL }o am;BU0iq 


VO 


in 


co 


•aauaaq aq; }o uouBuiuua; 10 a;BQ 


■aauaaq aq; }o guiuutjlaq jo aiBQ 


•paqsodap rjunocuy 


£jnSB 3 Jj aq; ui aai jo ;isodap }o a;eQ 


pauiBjqo 

aouaoq qoiqAi jo} u]iq }o jaquinjq 

^iPT 

JO} pasn aq o; BaiB }o juainajnsBa^q 


•upq 

jo} pasn aq o; Ba;e }o jaqiunjvj v.isvif^q 


'aauapfsaj 

puB aUe;uajBd qii*s. aasuaaq }o aoiB^ 


01 


a^BpiA }o auiBfq 


'°N l B f Ja S 


Substituted by Act XVII of 1956 tor ‘'Samvat”. 
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NOTE—If any licensee has not renewed his licence, a report should be submitted with the statement that 
he had not obtained the licence and reasons should also be given. 
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RULES REGARDING RECOVERY OF ROYALTY ON BUILDING 

MATERIAL IN JAMMU PROVINCE 


(Sanctioned by State Council Resolution No. 76 

dated 21st January, 1903). 


WHEREAS the Rules regarding recovery of royalty on 

building material—rubble stones, bricks, 
ream e ‘ lime etc—in force during the reign of 

the late Sri Hazur Maharaja Sahib Bahadur authorising the 
recovery through departmental agency or through contrac¬ 
tors were destroyed in a fire ; 


Now, therefore, it is ordered as follows :— 

1. When any person is desirous of setting up a brick 

kiln/kiln for building material he shall 

licence Ucati0n f ° r su krmt an application on plain paper in 
lcence ' Form A to the territorial tehsildar who 

may, after recording the statement of applicant on oath, 
grant the licence in Form B. 


NOTE • i) The application shall, at the request of the applicant, 

be written forthwith by the Patwari, without charg¬ 
ing anything or may be written by the applicant him • 
self or trough any other person. 


ii) The Tehsildar shall, after recording the statement of 
applicant on oath, grant the licence in Form B under 
his own signature and deliver the same to the 
applicant. 


2. A register in Form C shall be maintained in every 

Tehsil, in the index of which shall be 
Tehsii Register. entered the names of lcense-holders and 

the places where brick kilns/kilns are 
set up, the first ten blank pages being kept for this purpose. 
Thereafter the register shall have printed leaves, one 
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one page being reserved for each village of the Tehsil. 
When, on an application being made, the licence is granted 
the entries in the register shall be completed and when the 
loyalty is paid, the number of the column of that register 
shall be entered in Col. No. 14 of this register. 


3. The building material mentioned in column 2 of 

Form D, shall be subject to payment of 
royalty. The responsibility for payment 
of the royalty shall be that of manufac¬ 
ture! ot the material and not of the customer thereof. 


Royalty leviable. 


4. On the preparation of a kiln, the owner shall 

inspection of Kiln. ~ ^™ the Tehsildar in writing, and the 

Tehsildar shall assess the kiln himself 
or get it assessed by his Naib or any 
other official whose pay is not less than rupees twenty per 
month. It shall be the duty of the authority making asses¬ 
sment on spot to present the owner of the kiln in person 
lefore the Tehsildar along with the royalty assessed as 
payable as per his report, and after obtaining orders of the 
Tehsildar get the royalty paid into the treasury. He shall 

n hls 1 sl S nature in Col. No. 15 of Register No. 1. 

It shall be the duty of the Tehsildar or Naib Tehsildar 

during his tour to personally inspect or assess each kiln/ 
brick kiln and record his note in Col. 16 of the said register 
m his own hand. In case of any difference in assessment 
or excess or shortfall therein, he shall call for the explana¬ 
tion of the concerned official and, after completing the case, 
at once send the file to his superior officer for disciplinary 

aconv a ir St hin \ At l he time of Payment of the royalty, 
shall be delivered to the person making the payment 


5. Sites of kilns/brick kilns already in existence shall 

New Kilns. be entered in the index of Register No. I 

. . . . , °f the Tehsil. Likewise a register shall 

be maintained tehsilwise in every district office. When- 

ever a Tehsildar grants a licence for the setting up of a new 

kiln/brick kiln he shall give intimation to the District office 
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and an entry thereof shall be made in the index of the said 
register. 


6. Whenever a brick kiln/kiln be in operation in any 

patwar halqa, the Patwari of that Halqa 

and^Trdawar Patwari shall submit a report to that effect to the 

Girdawar concerned. The Girdawar 
shall, after making an assessment on spot, submit a report 
about every matter to the Tehsil. This report shall form 
part of the file of the concerned case and in case of any dis- 
cripancy in the said report and the application of the owner, 
the owner shall be answerable for the same and an entry 
in regard to the discripancy shall be made in the file con¬ 
cerned at the time of the final assessment. 


7. When all the formalities are thus completed and 

the royalty is received, Register No. I 

received^ 8 ° f r ° yalty shall be completed and entries shall be 

made in the columns of Register No. 2 
Form F. This work shall be entrusted to the Wasil-baqi- 
Navis in the Tehsil and it shall be his duty to submit a 
copy of Register No. 2 to the Sadar Wasil-Baqi-Navis 
every month. The Sadar Wasil-Baqi-Navis shall submit 
a monthly statement in form G at the close of the 
succeeding month to the office of the Divisional Commis¬ 
sioner who shall submit a similar quarterly statement for 
the whole province to the Revenue Ministry. 


Exemption. 8. Building material manufactured — 


(a) for the purposes of Government anywhere, or 

(b) for the purposes of religious endowments, such 

as mosques, temples, inns, tanks, wells, baohs, 
irrigation wells ; 

shall be exempted from payment of royalty ; but in such 
cases it shall be obligatory for concerned persons to obtain 
licence under the rules from the Tehsildar after giving him 
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intimation in writing. The Tehsildar shall, after inquiry, 
make a note in his own hand in red ink to this effect citing 
this rule. The concerned clerk shall record a copy of this 
note in register No. 2. The existence of a licence under 
this rule in regard to all such brick kilns/kilns shall be 
obligatory. If sale of such material is proved, royalty 
amounting to four times the royalty due for such material 
shall be realised. 


Contractors. 


9. The contractors of the Public Works Department 

who set up brick kilns/kilns outside the 
Public Works Department premises and 
obtain personal profit from the same shall have to pay the 
prescribed royalty under these rules. 


Rubble stones. 


10. Rubble stones required for roads, railways or 

other purposes shall not be removed 
until licence is granted by the concerned 
Tehsildar and the royalty payable under these rules ispaid. 
The tehsildar concerned shall permit the removal of the 
stones after ascertaining the actual number of the stones 
to be removed and recovering the prescribed royalty. 
However, in case of permanent contractors this may be 
allowed on obtaining dependable security from them. No 
royalty shall be charged for stones removed for purpose of 
use in the construction of State roads. Contractors or other 
persons who take stones for their personal requirements 
shall be liable for payment of the prescribed royalty. 


11. Collection of royalty shall be made in the towns 

where octroi duty is levied and collected. 
Places where royal- These rules shall not apply to other 
ty is to be co ecte . villages except where a kiln/brick kiln 

is set up by a professional kiln owner for business purposes, 
in which case he shall be liable to pay royalty under these 

rules. 


NOTE: Later under Council Resolution No. 16 dated February 

10, 1903 A. D. it was resolved that royalty be collected 
only from Jammu, Mirpur, Bhimber, Akhnoor, Padoo , 
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Samba, Basohli, Udhampur, Rampur, Kotli, Reasi and 
Ramnagar towns. 


12. If any default under these rules is proved against 

a village officer or a Girdawar, he shall 

\Sishment ti0n and to administrative punishment, 

pums men . And any other person acting contrary 

to his duties shall, on proof of his guilt, be liable to a punish¬ 
ment of fine which may extend to rupees fifty or simple 
imprisonment which may extend to one week. Besides 
this, an amount equal to two times the prescribed royalty 
shall be recovered from him. 


Cases of contravention shall be decided by the courts 
of the Tehsildar. Such decisions shall be appealable in 
the same way as criminal cases subject to the State Limita¬ 
tion Act. 


Notification No. 10 
Dated 7 Maghar, 1962. 


The State Council Resolution No. 76 dated 21st January 

1902 has been amended by the State 
Royalty on stones. Council Resolution No. 19 dated 18th 

August, 1905 whereby it has been 
resolved that token royalty be levied on all stones 
extracted, whether for the purposes of Government con¬ 
structions or otherwise, except when the stones are 
required for constructions undertaken departmentally for 
which no royalty will be charged. The aforesaid conces¬ 
sions shall, however, be granted only when an application 
therefor bears the certificate of an officer of Public Works 
Department not below the rank of Divisional Engineer 
that the stones are required only for constructions which 
are to be executed departmentally and not for constructions 
to be executed through contractors. 
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FORM A 

Application for licence for setting up Brick Kiln/Kiln for 

building material. 

S. No. Particulars Remarks. 

1. Name of applicant, parentage and residence. 

2. Whether ex-kiln owner or new. 

3. From which date upto which date the 
work shall remain in operation. 

4. Date when work will be completed and 
ready for inspection of an officer. 

5. Kinds of materials to be prepared with 
their quantity and number. 

6. Name of the village and place where and 
direction from the abadi in which set up (it 
should not be within 200 karams of the 
village. 

7. Whether the land on which kiln is to be 
set up is not under cultivation. 

8. Name of Lambardar, Chowkidar or 
Patwari (any one of these three) who 
verify the above particulars. 

9. Verification and signature of the applicant. 
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FORM B 

Licence for setting up of Brick Kiln/Kiln for preparation of 
building materials. 

Tehsil- District-Date of issue- 

S. No. Particulars. Remarks. 

1. Name of the applicant, parentage and 
residence to whom licence is issued. 

2. Whether ex-kiln owner or new. 

* 

3. Date of starting and completing the work 
as per statement of applicant. 

4. Name of the village where brick kiln/kiln 
is to be set up. 

5. To which side of the abadi deh and at 
what distance. Is the * land not under 
cultivation. 

6. Kind, quantity and number of materials 
to be prepared in the kiln. 

M 

7. Order and signature of the officer issuing 
licence. 
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CRIMINAL LAW AMENDMENT ACT, 1971 (1914 A. D.) 


2 Or. 

THE CRIMINAL LAW AMENDMENT ACT, 1971 (1914 A. D.) 

[Sanctioned by His Highness the Maharaja Sahib 
Bahadur vide Chief Minister's letter No. 4282/N-10-07 , 
dated 10th September, 1914 and published in Government 
Gazette dated 13th Assuj, 1971 ]. 

An Act to provide for the more speedy trial of certain 
offences and for the prohibition of associations 
dangerous to the public peace. 

WHEREAS it is expedient to provide for the more 
speedy trial of certain offences, and for the prohibition of 
associations dangerous to the public peace ; it is hereby 
enacted as follows : — 

1. (1) This Act may be called the Jammu and Kashmir 

short title and ex- State Criminal Law Amendment Act, 
tent - Samvat, 1971. 

(2) It extends to the whole of Jammu and Kashmir 

State. 


J 2-14. Repealed. 


PART II. 

UNLAWFUL ASSOCIATIONS. 

Definitions. 15. In this Part:— 

(1) ''Association” means any combination or body 
of persons, whether the same be known by any distinctive 
name or not; and 

(2) "Unlawful Association” means an association— 

‘ (a) which encourages or aids persons to commit 
acts of violence or intimidation or of which 
the members habitually commit such acts, or 


1. Sections 2 to 14 repealed by Notification No. 48. L/1989, [published 
in Government Gazette dated 5th Phagan, 1989 (Extraordinary)]. _ - 
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(b) which has been declared to be unlawful by 
1 [ x x x x ] the Government. 


16. If 1 2 3 [ x x x x x ] the Government is of 

opinion that any association interferes 
power to declare or h as f or object interference with 

the administration of the law or with the 
maintenance of law and order, or that it constitutes a 
danger to the public peace, 1 [ x x x ] the Government 
may, by notification in the Jammu and Kashmir Govern¬ 
ment Gazette, declare such association to be unlawful. 


17. (1) Whoever is a member of an unlawful associa¬ 

tion or takes part in meetings of any 

Penalties . _ 

such association, or contributes or 
receives or solicits any contribution for the purpose of any 
such association, or in any way assists the operations of any 
such association, shall be punished with imprisonment for 
a term which may extend to six months, or with fine, or 
with both. 

► 

(2) Whoever manages or assists in the management 
of an unlawful association, or promotes or assists in pro¬ 
moting a meeting of any such association, or of any 
members thereof as such members, shall be punished with 
imprisonment for a term which may extend to three years, 
or with fine, or with both. 

2 17 (3) and 17-A to 17-F. Omitted. 

3 [17-G] Whenever a woman or a child is member of 

woman or child an unlawful association or takes part in 
member of unlawful meetings of any such association or con- 

summons' 1 ’ service of tributes or receives or solicits any 

contribution for the purpose of any such 
association or in any way assists the operations of any such 


1. Words "His Highness the Maharaja Sahib Bahadur or’’ omitted by 
Act X of 2010. (For earlier amendment see Acts X of 1996 and II of 1997). 

2. Sections 17(3) and 17-A, 17-B, 17-C, 17-D, 17-E and 17-F, were 
inserted by Act XXVII of 1989 and were to remain in force for three years only 
from 1st Baisakh, 1990. These sections are ipso facto omitted being spent up. 

3. Sections 17-G, 17-H and 17-1 added by Act XII of 1990. 
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association, a Court having jurisdictions may issue a 
summons to such woman or child to appear in Court on a 
particular date. Such summons shall, if possible, be 
served on the woman and on the child and one copy shall be 
affixed at the door of the Court issuing the summons and 
one copy at the door of the house in which the woman or 
child is supposed to reside on credible information. 


Trial ; sentence. 


17-H. On the date so fixed the case against the woman 

or child shall be heard whether the 
woman or child be present or not and 
whether service may have been made on the person of the 
woman or child or not: 


Provided that in the absence of the woman or child 
only a sentence of fine shall be imposed and no other 
sentence. 


17-1. The fine imposed on any woman or child shall be 

recoverable from the husband, father or 

from n ^ard^an >V etc able 5 uarcl ian of such woman or child or 

from any person in whose house the 
woman or child may be residing at the time of the com¬ 
mission of the offence as if the fine had been imposed on 
such husband, father, guardian or person. 


Explanation .—A 'child’ would include any male up to 
18 years of age and a 'woman’ would include any female 
whatever her age may be. 


18. An association shall not be deemed to have ceased 

to exist by reason only of any formal act 
cia C uo n n inUance ° f aSSO “ of dissolution or change of title, but 

shall be deemed to continue so long as 
any actual combination of the purposes of such association 
continues between any members thereof. 
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THE JUDICIAL OFFICER S PROTECTION ACT, 1971. 

(1914 A. D.) 



[Sanctioned by His Highness the Maharaja Sahib 
Bahadur vide Chief Minister’s Utter No. 7045/F-29/10, 
dated 24th December 1914 and published in Government 
Gazette dated 20th Magher 1971]. 


An Act for the protection of Judicial Officers in the 

Jammu and Kashmir State 


For the greater protection of Magistrates and others 

acting judicially ; it is enacted as 
amble ‘ follows: — 


1. No Judge, Magistrate, 1 [Deputy Commissioner! or 
other person acting judicially shall be liable to be sued in 
any Civil Court for any act done or ordered to be done by 
him in the discharge of his judicial duty, whether or not 
within the limits of his jurisdiction : Provided that he at 
the time, in good faith, believed himself to have jurisdiction 
to do or order the act complained of ; and no officer of any 
Court or other person, bound to execute the lawful 
warrants or orders of any such Judge, Magistrate, 1 [Deputy 
Commissioner] or other person acting judicially shall be 
liable to be sued in any Civil Court, for the execution of any 
warrant or order, which he would be bound to execute, if 
- within the jurisdiction of the person issuing the same. 



1. Substituted by Act III of 2008 for "Governor, Wazir-i-Wazarat”. 
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THE NEWSPAPERS (INCITEMENTS TO OFFENCES) 

ACT, 1971 (1914 A. D.) 

* 
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[Sanctioned by His Highness the Maharaja Sahib 

Bahadur, vide Chief Minister's No. 6509/N-102/07, dated 

3rd December, 1914 and published in Government Gazette 
dated 7th Poh, 1971.] 


An Act for the prevention of incitements to murder and to 

other offences in newspapers. 


WHEREAS it is expedient to make better provision for 
the prevention of incitements to murder and to other 
offences in newspapers ; it is hereby enacted as follows :— 


1. (1) This Act may be called the Jammu and 

Kashmir State Newspapers (Incitements 
to Offences) Act, Samvat 1971. 


Short title and ex¬ 
tent. 


(2) It extends to the whole of the Jammu and Kashmir 
State. 


2. (1) In this Act unless there is anything repugnant 

Definitions. in the subject or context:— 

(a) "Magistrate” means a District Magistrate, Sub- 
Divisional Magistrate, or District and Sessions Judge ; 


(b) "Newspaper” means any periodical work con¬ 
taining public news or comments on public news ; 


(c) "Printing Press” includes all engines, machinery, 
types, lithographic stones, implements, utensils and other 
plant or materials used for the purpose of printing. 


(2) Save as herein otherwise provided, all words and 

expressions in this Act shall have the same meanings as 

those respectively assigned to them in the Code of Criminal 
Procedure, Samvat 1989. 
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3. (1) In cases, where, upon application made by 

order of or under authority from 1 fthe 
Powers to forfeit Government], a Magistrate is of opinion 
printing presses in that a newspaper printed and published 
certain eases. within the Province contains any incite¬ 

ment to murder or to any offence under the Explosive 
Substances Act, 1908 (VI of 1908), or to any act of violence, 
such Magistrate may make a conditional order declaring 
the Printing Press used, or intended to be used, for the 
purpose of printing or publishing such newspaper, or found 
in or upon the premises where such newspaper is, or at the 
time of the printing of the matter complained of was, prin¬ 
ted and all copies of such newspaper, wherever found, to 


be forfeited to the Government and shall in such order state 
the material facts and call on all persons concerned to 
appear before him, at a time and place to be fixed by the 
order, to show cause why the order should not be made 
absolute. 


i. 

i 

(2) A copy of such order shall be fixed on some cons¬ 
picuous part of the premises specified in the declaration 
made in respect of such newspaper under section 5 of the 
Jammu and Kashmir State Press and Publications Act, 1989. 
or on any other premises in which such newspaper is prin¬ 
ted and the affixing of such copy shall be deemed to be due 
service of the said order on all persons concerned. 


(3) In cases of emergency or in cases where the pur¬ 
poses of the application might be defeated by delay, the 
Magistrate may, on or after the making of a conditional 
order under sub-section (1), make a further order ex parte 
for the attachment of the printing press or other property 
referred to in the conditional order. 


(4) If any person concerned appears and shows cause 
against the conditional order, the Magistrate shall take 
evidence, whether in support of or in opposition to such 
order, in manner provided in section 356 of the Code of 
Criminal Procedure, Samvat 1989. 


1. Substituted by Act X of 1996 for "His Highness the Maharaja 
Sahib Bahadur." 
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he shall make the conditional order of forfeiture absolute 
in respect of such property as lie may iind to be within the 
terms of the said sub-section. 

(6) If the Magistrate is not so satisfied, he shall set 
aside the conditional order of forfeiture and the order of 
attachment, if any. 

4. (1) The Magistrate may by warrant empower 

any Police Officer not below the rank of 
Power to seize. a p) e p U ^y Inspector to seize and detain 

any property ordered to be attached under section 3, sub¬ 
section (3), or to seize and carry away any property ordered 
io be forfeited under section 3. sub-section (5), wherever 
found and to enter upon and search for such property in 
any premises— 

(a) where the newspaper specified in such warrant 
is printed or published, or 

(b) where any such property may be or may be 
reasonably suspected to be, or 

(c) where any copy of such newspaper is kept for 
sale, distribution, publication or public exhibition or 
reasonably suspected to be so kept. 

(2) Every warrant issued under sub-section (1) so far 
as it relates to a search shall be executed in manner pro¬ 
vided for the execution of search warrants by the Code of 
Criminal Procedure, S. 1989. 

5. Any person concerned who has appeared and 

shown cause against a conditional order 
Appeal - of forfeiture may appeal to the High 

Court within fifteen days from the date when such order is 
made absolute. 

6. Save as provided in section 5, no order duly made 
Bar of other pro- by a Magistrate under section 3 shall be 

ceedings. called in question in any Court. 
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7. Where an 

Power to annual 
declaration under the 
Jammu and Kashmir 
State Press and publi¬ 
cations Act, 1989. 


order of forfeiture has been made 
absolute in relation to any newspaper, 
i [the Government] may, by notification 
in the Jammu and Kashmir Government 
Gazette, annul any declaration made by 
the printer or publisher of such news¬ 
paper under the Jammu and Kashmir State Press and 
Publications Act, 1989, and may by such notification pro¬ 
hibit any further declaration being made or subscribed 

under the said Act in respect of the said newspaper or of 
any newspaper which is the same in substance as the said 
newspaper, until such prohibition be withdrawn. 


8. Any person who prints or publishes any news¬ 
paper specified in any prohibition noti- 
Penalty - fied under section 7 during the continu¬ 

ance of that prohibition shall be liable, on conviction, to the 
penalties prescribed by section 20 of the Jammu and 
Kashmir State Press and Publications Act, Samvat 198y. 


9. All proceedings under this Act shall be conducted, 

so far as may be, in accordance with the 
Application of code provisions of the Code of Criminal Pro- 
of Criminal Procedure. cedure Samvat 1 98 9. 

10 No proceedings taken under this Act shall 

operate to prevent any person from be- 

Operation of other prosecuted for any act which consti 

laws not barred. offence under any other law. 


NOTIFICATION. 


DISSUADING PERSONS FROM MILITARY AND 

POLICE SERVICE MADE PENAL. 

[Foreign Department Notification published in Govern¬ 
ment Gazette dated 2nd Assuj, 1974] 

In order to ensure free enlistment in the 2 [Defence 

Forces of India] and the Military and Police Servi 


1 In section 7 "the Government” substituted for "His Highness 
Maharaja SaWb Bahadur” by A* X of 1996^ Seryice ol H is Majesty 

the Emperor of India”. 
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1 [ x x x ] it is hereby ordered as follows : 


1. No person shall dissuade or attempt to dissuade 


any person from entering' the 2 3 
the Military or Police Service 1 


Defence Forces of India | or 
xxx 


Provided that this shall not apply to advice true in sub¬ 
stance and given in good faith for the benefit of the indivi¬ 
dual to whom it is given. 

2. Any person who abets or attempts to abet the com¬ 
mission of the act prohibited above shall be deemed to have 
acted as if he had himself committed the act. 


3. Whoever is guilty of any of the acts above prohibi¬ 
ted shall be punishable with imprisonment for a term which 
may extend to three years or with fine or both. 

4. No Court shall lake cognizance of anv offence 
punishable under these rules without the previous sanction 

of 3 [the Guvtmiingrji |. 


1. Words of "His Highness the Maharaja Sahib Bahadur, Jammu and 
Kashmir State” omitted by Act X of 2010. 

2. Substituted by A. L. O. 2008 fot "Military Service of His Majesty 
the Emperor of India”. 

3. Substituted by Act X of 2010 for "His Highness the Maharaja Sahib 
Bahadur of Janiciu and Kashmir”. 
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THE STATE BUILDINGS ACT, 1976 (1920 A. D.) 

(NOTIFICATION NO. 19 DATED 6TH MARCH 1920.) 

[Sanctioned by His Highness the Maharaja Sahib 
Bahadur vide Chief Ministers Letter No. 16679 , dated 31st 
January , 1920 and published in Government Gazette dated 
10th Chet, 1976.] 


An Act to provide for the exemption from the operation of 
Municipal Building Laws of certain Buildings and Lands which are 
the property, or in the occupation, of the State, and situate within the 
limits of a Municipality. 


WHEREAS it is expedient to provide for the exemp¬ 
tion from the operation of Municipal Building Laws of 
certain buildings and lands which are the property, or in 
the occupation, of the State, and situate within the limits 
of a Municipality ; it is hereby enacted as follows : — 


Short title, extent 
and commencement. 


1. (1) This Act may be called the 

State Buildings Act, 1976. 


(2) It extends to the whole of Jammu and Kashmir 

State. 


(3) It shall tome into force at once. 

2. In this Act the expression ‘'Municipal authority” 

includes a Municipal Committee or a 
••Municipal authori- body Q f Municipal Commissioners con- 

ty e ne stituted by, or under the provisions of, 

any law or enactment for the time-»being in force. 

3. Nothing contained in any law or enactment for 

the time being in force to regulate the 
Exemption of cer- ere ction, re-erection, construction, alte- 

from Municipal Laws ration or maintenance of buildings with- 
to regulate the erec- i n the limits of any Municipality, shall 

w°thin tC MunicipamL g s S apply to any building used or required 

for the public service or for any public 

purpose, which is the property, or in the occupation, of the 
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State, or which is to be erected on land which is the pro¬ 
perly, or in the occupation, of the State : 

Provided that, where the erection, re-erection, cons¬ 
truction. or material structural alteration, of any such 
building as aforesaid (not being a building connected with 
Stale defence, or building, the plan or construction of which 
ought, in the opinion of the Public Works Minister, to be 
treated as confidential or secret), is contemplated, reason¬ 
able notice of the proposed work shall be given to the 
Municipal authority before it is commenced : 

Provided further that clause 4 of the rules relating to 
construction of buildings in the restricted area of Srinagar 
sanctioned by His Higness ( vide No. 4/C. O., dated the 17th 
.January’ 1915) shall also mutatis mutandis apply to any 
such building as aforesaid. 

1 Explanation .—The reference required to be made to 
the Resident in Kashmir under the rules mentioned in the 
last foregoing proviso shall be made by the Public Works 
Minister. 

4. (1) In the case of any such building as is mentioned 

* in the last preceding section (not being 

as S io erection a building connected with State defence, 
etc of certain state or a building the plan or construction 
buildings within Muni- 0 f which ought, in the opinion of the 

made U and h dl V ait‘with’ Public Works Minister to be treated as 

confidential or secret), the Municipal 
authority, or any person authorised by it in this behalf, may, 
with the permission of the Public Works Minister, inspect 
the land and building and all plans connected with its 
erection, re-erection, construction or material structural 
alteration, as the case may be, and may submit to the Public 
Works Minister a statement in writing of any objections or 
suggestions which such Municipal authority may deem fit 
to make with reference to such erection, re-erection, cons¬ 
truction, or material structural alteration. 

(2) Every objection or suggestion submitted as 

_ _ _ _ _ ____ _ _ —— 

1. Reference to the Resident was discontinued by orders of His High¬ 
ness passed in July, 1927. 
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aforesaid shall be considered by the Public Works Minister, 
who shall, after such investigation (if any) as he shall think 
advisable, pass orders thereon, and the building referred to 
therein shall be erected, re-erected constructed, or altered, 
as the case may be, in accordance with such orders : 

Provided that, if the Public Works Minister overrules 
or disregards any such objection or suggestion as aforesaid, 
he shall give his reasons for so doing in writing 

(3) Every order passed by the Public Works Minister 
under this section will be subject to revision by 1 [the 
Government] and the decision of 1 [the Government] there¬ 
on shall be final. 
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THE PUBLIC PROSTITUTES REGISTRATION RULES, 1977. 

(1921 A. D.) 

Rules to provide for the control of Public Prostitutes 


[Sanctioned by the Darbar vide Chief Minister’s lettei 
No . 17197 dated 12th February. 1921 and published in Go¬ 
vernment Gazette dated 6th Baisakh, 1978.] 

1. These rules may be called the 
Tltle ' ’’Public Prostitutes Registration Rules. 

1977”. 


2. (i) These rules shall not come into force in any 

Extent part of the Jammu and Kashmir State 

x en ' unless and until they have been declared 

applicable thereto by the 1 2 * [Minister-in-charge of Munici¬ 
palities] as hereinafter provided. 

(ii) The Minister-in-charge of Municipalities, may, 
by a notification in the Jammu and Kashmir Government 
Gazette, apply these rules to any place within the Jammu 
and Kashmir State. The limits of such place shall for pur¬ 
poses of these rules, be such as may be defined in the said 
notification. 


(iii) The Minister-in-charge of Municipalities may, 
in the manner aforesaid, cancel or amend any notification 
issued under clause (ii) of this rule. 


3. In these rules, ’’Public Prostitute” means a woman 

who earns her livelihood by offering her 
^Definition. person to lewdness for hire. 

2 4. Every public prostitute starting or carrying on 

or continuing business as such public 
Duty of public pros, prostitute, within the limits of any place 

name registered 6 ^ where these rules are in force shall, in 

the manner herein provided have her 
name entered in the register kept at such place and obtain 


1. Wherever the words "Home Minister" occur in the rules, the words 
"the Minister-in-charge of Municipalities” substituted by Notification No. 12-S 
dated 9th October, 1933. Published in Government Gazette dated 3rd Katik, 
1990. 

2. Proviso to rule 4 omitted, by Notification No. 12-S dated 9th 

October, 1933 published in Government Gazette dated 3rd Katik, 1990. 
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a certificate of registration as prescribed by rules 5 and 7. 

5. (i) A register of public prostitutes shall be pre¬ 

pared in the form prescribed in schedule 
Register. ^ 0 f these rules and shall be kept in the 

office of the ^Dy. Commissioner] or other public servant 
especially empowered in this behalf by the Minister-in¬ 
charge of Municipalities with the previous sanction of 1 2 [the 
Government]. 


(ii) The register shall from time to time be revised 
under the orders of the Minister-in-charge of Municipali¬ 
ties. 

6. (i) Every woman who is bound to be registered 

as a public prostitute at a place where 
these rules are in force shall make an 
application in person for registration to 
the officer charged with preparation of the register provided 
by rule 5 at such place. 


Application for 
gistration. 


re- 


(ii) The application shall be in writing, 3 [shall be 
accompanied by a payment of Rs. 5 as registration fee] and 
shall state the name, parentage, caste, age, residence and 
business of the applicant and shall be signed and verified by 
the applicant in the manner provided for signing and veri¬ 
fying the plaints by the Code of Civil Procedure. 

7. (i) On receipt of application made to him under 

Registration. rule 6, the officer concerned shall, unless 

he considers it expedient on grounds of 
public policy to disallow it, cause necessary particulars to 
be entered in the register prepared in his office under rule 
5, and a certificate of registration to be prepared under his 
signature in the form prescribed in Schedule B of these 
rules and issued to the applicant. 


(ii) The certificate issued under this rule shall be a 
presumptive proof of its holder being a person registered 
under these rules. 


1. Substituted for "Wazir-i-Wazarat” by Act III of 2008. 

2. Substituted by Act VII of 2001, for "His Highness”. 

3. In rule 6 (ii) words in brackets -added by Notification 12-S dated 
9th October, 1933 published in Government Gazette dated 3rd Katik, 1990, 
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8. (i) Any registered public prostitute may, at any 

time, apply to have her name removed 
Cancellation. from the register on the ground that she 

intends to cease the business for which her name is regis¬ 
tered and if the officer, in whose register she is entered, is 
satisfied that she has truly stated such intention, her name 
shall be removed from the register. 


‘ (ii) The officer charged with the preparation of the 
register provided by rule 5 on being satisfied that carrying 
on of business by a registered public prostitute, in any place 
within his jurisdiction, is undesirable on grounds of public 
policy, may remove her name from his register, and on such 
removal of her name from the register she shall cease to 
carry on her business within the limits of such place. 1 [The 
notice informing a public prostitute to cease business in a 
certain locality shall be served on her in the manner pres¬ 
cribed for the service of summons in the Code of Civil 
Procedure.] 

(iii) The certificate of registration shall be returned 
by the person whose name has been so removed from the 
register to the officer concerned and cancelled by him. 

9. No public prostitute registered under these rules 

shall transfer or lend her certificate of 

fer r o£ h ‘ b ce?ufl°ca t te an o"f registration to any other person on any 
registration. account or for any purpose whatsoever. 

10. It shall be competent to the officer, in whose 

register a public prostitute has been 

Power of inspection, registered, to inspect or to a Police 

Officer rot lower in rank than that of an 

officer in charge of a Police Station to inspect her certificate 
of registration and every such public prostitute when 
required to do so shall exhibit her certificate of registration 
to such officer. 

1. Words in brackets In rule 8 (ii) added by Notification No. 12-S dated 
Wth October, 1933 published in Government Gazette dated 3rd Katik, 1990. 
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11. When any registered public prostitute wishes 
^ f to change her residence in any place 

Change of residence. . , , . . , 

where she has been registered she shall 
signify her intention to the registering officer of such place 
who shall cause such change or residence to be noted in the 
register and in her certificate of registration. 


Leaving place of re¬ 
gistration. 


12. Whenever any registered public prostitute wishes 

to leave the place in which she has been 
registered for a time or permanently, 
she shall signify her intention to the 
registering officer of such place. The officer shall cause a 
note of her intention to be made in the register and in her 
certificate of registration. If she intends to leave the place 
permanently she shall before departure deliver her certi¬ 
ficate to the said officer. 


13. On the permanent departure from the place of 

registration or on the death of any 

ac*ou™ V of °perm™ne°n n t registered public prostitute, her name 
departure. shall be removed from the register, and 

certificate of registration shall be cancelled. 

14. The registration of a public prostitute, or issue 

D . . .. . of certificate of such registration in her 

Registration at one 

place will not entitle favour at one place shall not in any way 
residence or business authorise such public prostitute to carry 

at another. t , . ., , 7 

on her business in any other place wnere 

these rules are in force and she has not been duly regis¬ 
tered. 

15. If any brothel keeper has reason to believe any 

„ , , , woman to be a public prostitute and not 

Brothel keeper not . , , , _ 

to allow unregistered registered under these rules, he or she 
public prostitute to shall not induce her or suffer her 1 to 

irTbrothei. prostltutlon resort or be for the purpose of prostitu¬ 
tion, to or in the house, room, tent, boat, 
or place in which he or she carries on his or her business. 

Explanation. —"Brothel keeper” means the occupier of 
any house, room, tent, boat, or place resor ted to by persons 
of both sexes for the purpose of committing sexual im- 
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morality and every person managing or assisting in the 
management of any such house, room, tent, boat or place. 


16. The Minister-in-charge of Municipalities may, 
Power of Minister- with the sanction of 1 2 [the Government] 

by notification published in the Jammu 
and Kashmir Government Gazette, pro¬ 
hibit the keeping of a brothel or the 
residence of a public prostitute in any 
specified part of the place to which these 


in-charge of Munici¬ 
palities to prohibit 
brothel or residence 
of public prostitute 
within any specified 
locality. 


rules apply. 


17. The Minister-in-charge of Municipalities may, 

by notification published within the 
limits of the place to which these rules 
apply, prohibit public prostitutes from 
visiting any specified locality within 
such place, except during such hours and 
subject to such conditions as he may 
think fit to prescribe. 


Power of Minister- 
in-charge of Munici¬ 
palities to prohibit 
public prostitute from 
visiting any specified 
locality during certain 
hours and subject to 
conditions prescribed. 


2 [18. Whoever acts in contravention of these rules or 
any notice or order issued thereunder shall, on conviction 
before a 3 [Judicial Magistrate,] be liable to be sentenced to 
a fine not exceeding Rs. 100 or simple imprisonment not 
exceeding a period of one month or with both.] 


1. Substituted by Act X of 2010 for "His Highness”. 

2. Rule 18 added by Notification No. 12-S dated 9th October, 1933 
published in the Government Gazette dated 3rd Katik, 1990. 

3. Substituted by Act XL of 1966 for ’Magistrate’. 
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SCHEDULE A (RULE 5). 


Registration of public prostitutes etc. 

at- 


No. 

Date of re¬ 
gistering . 

Name 

Parentage 

Caste. 

Age and per¬ 
sonal appear¬ 
ance. 

Place of 
residence 

Nature 

cf 

business 

Remarks | 





1 




Entries under rules 8, 

11, 12 and 13. 


SCHEDULE R (RULE 7) 

Certificate of registration...,.,...at. 

I (name of officer).hereby certify that (name of 

applicant).daughter of.caste.age. 

who.(personal appearance) has been registered 

(vide No.dated.of the Register of public 

prostitutes) as a public prostitute and her place of residence 
shall be.dated (place) the.19. 
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THE SRI PRATAP JAMMU AND KASHMIR LAWS 
CONSOLIDATION ACT, 1977. (1920 A. D.) 

Act No. IV of 1977. 

[Sanctioned by His Highness the Maharaja Sahib 
Bahadur per Chief Minister's letter No. 8372, dated the 11th 
September, 1920 read with State Council Resolution No. 1 , 
dated 8th April, 1925 (Notification No. 14-L/81). The origi¬ 
nal Act with four Schedules was published in Government 
Gazette dated 16th, 23rd and 30th Chet, 1977]. 

WHEREAS it is expedient to amend, consolidate and 
codify, as far as possible, and declare the laws generally 
administered and to be administered by the Civil and Crimi¬ 
nal Courts of the Jammu and Kashmir State ; it is hereby 
enacted as follows :— 

PRELIMINARY 

1. (i) This Act may be called the Sri Pratap Jammu 

and Kashmir Laws (Consolidation) Act, 1977. 

(ii) It extends to the whole of the State of Jammu 
and Kashmir. 


1 (iii) And it shall come into force on and from such 
date as may, by notification in the Jammu and Kashmir 
Government Gazette, be specified in this behalf. 

2 2. Repealed. 

2 3. Repealed. 


4. (1) The Laws administered and to be administered 

by the Civil and Criminal Courts of the 
State of Jammu and Kashmir are and 
shall be as follows :— 


Laws in force. 


1. It was enforced for a period of two years in the first instance from 
1st Baisakh, 1978 (per Chief Minister Endorsement No. 8372, dated 11th 
September, 1920 and letter No. 115291/9 gdl. dated the 1st November, 1920). 
From time to time its enforcement was extended for further periods. From 1st 
Baisakh, 1981 it was ordered that it should remain and continue in force with¬ 
out limit of time by State Council Resolution No. 1, dated 8th April 1925 
(Notification No. 14-L/81). 

2. Sections 2 and 3 repealed by Act XI of 1996. 


—i 
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1 [(a) The Acts for the time being in force in the Jammu 
and Kashmir State ;] 

2 [(b) Orders, Hidayats, Ailans, Notifications, Ishtihars, 
Circulars, Robkars, Irshads, Yaddashts, State Council 
Resolutions, Rules, Proclamations and Ordinances issued, 
passed, published or made by or under the authority of His 
Highness or by any other competent authority empowered 
to make and promulgate laws for the time being ;] 

(c) the rules having the force of law made and promul¬ 
gated under the provisions of any Act or law for the time 
being in force in the State of Jammu and Kashmir ; 

(d) in questions regarding succession, inheritance, 
special property of females, betrothals, marriage, divorce, 
dower, adoption, guardianship, minority, bastardy, family 
relations, wills, legacies, gifts, waqf, partitions, castes or 
any religious usage or institution, the rule of decision is and 
shall be— 

the Mohammedan Law in cases where the parties are 
Mohammedans and the Hindu Law in cases where the 
parties are Hindus, except in so far as such law has been, 
by this or any other enactment, altered or abolished or has 
been modified by any custom applicable to the parties con¬ 
cerned which is not contrary to justice, equity and good 
conscience and has not been, by this or any other enactment, 
altered or abolished, and has not been declared to be void 
by any competent authority ; 

(e) in questions relating to the Law of Tort, the State 
Courts shall follow, as far as practicable, the 1 2 3 [Indian Law]. 

(2) In cases not otherwise specially provided for, the 
Courts shall act according to justice, equity and good 
conscience. 


1. In section 4 clauses (a), (b) and (c) substituted and clause (f) made 
sub-section (2) of this section and rest of this section numbered as sub-section 
(1) by Act XI of 1996. 

2. Section 4 (1) (b) resubstituted by Act VI of 2005. 

3. Substituted for "British Indian Law” by A. L. O. 2008. 
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5. All local customs and mercantile usages shall be 

regarded as valid, unless they are con¬ 
trary to justice, equity and good cons¬ 
cience, or have been, or shall be, declar¬ 
ed to be void by any competent authority. 


Customs and Mer¬ 
cantile usages. 


Repealed. 

Repealed. 

Repealed. 

Repealed. 

Repealed. 

•• 

Repealed. 

3 [All Acts now in force or hereafter to be 

enacted] shall, unless otherwise ex¬ 
pressly provided, extend to the whole 
of Jammu and Kashmir State. 1 2 3 4 5 6 [x x x x] 

5 12. Repealed. 

6 The First 
G The Second 
6 The Third 
6 The Fourth 


Schedule 

Schedule 

Schedule 

Schedule 


Repealed. 

Repealed. 

Repealed. 

Repealed. 


! 6 . 

J 7. 

J 8. 

! 9. 

! 9-A. 

2 10 . 

11 . 

Extent 


1. Sections 6, 7, 8, 9, 9-A repealed by Act XI of 1996. 

2. Section 10 repealed by Act X of 2010. 

3. Substituted for the words "The enactment embodied in Schedules 
II and III of this Regulation" by Act XI of 1996. 

4. Certain words omitted by Act X of 2010. 

5. Section 12 repealed by Act XIV of 1996. 

6. The First Schedule, the Second Schedule, the Third Schedule and 
the Fourth Schedule repealed by Act XI of 1996 as amended by Act VI of 2005. 
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Act No. V of 1977. 


[Sanctioned by His Highness the Maharaja Sahib 
Bahadur per Chief Minister's endorsement No. 8372, dated 
11th September , i920 read with State Council Resolution 
No. 1, dated 8th April , 1925, (Notification No. 14-L/81)]. 


An Act to provide for preservation of Ancient Monuments 
and of objects of archaeological, historical or artistic interest. 

WHEREAS it is expedient to provide for the preserva¬ 
tion of ancient monuments, for the exercise of control over 
traffic in antiquities and over excavation in certain places, 
and for the protection and acquisition in certain cases of 
ancient monuments and of objects of archaeological, 
historical or artistic interest ; it is hereby enacted as 

follows : — 


Short title, extent 
and commencement. 


1. (1) This Act may be called the 

Jammu and Kashmir Ancient Monu¬ 
ments Preservation Act, 1977. 


(2) It extends to the whole of Jammu and Kashmir 
State. It shall come into force on the 1st day of Baisakh, 

1978. 

2. In this Act, unless there is anything repugnant 
Definitions. in the subject or context— 

(1) "Ancient monument” means any structure, erection 
or monument, or any tumulus or place of interment, or any 
cave, rock-sculpture, inscription or monolith, which is of 
historical, archaeological or artistic interest, or any remains 
thereof and includes— 


(a) the site of an ancient monument; 

(b) such portion of land adjoining the site of an 
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ancient monument as may be required for fencing or cover¬ 
ing in or otherwise preserving such monument; and 

(c) the means of access to and convenient inspection 
of an ancient monument; 

(2) "Antiquities” include any movable objects which 
the Government, by reason of their historical or archaeolo¬ 
gical associations, may think it necessary to protect against 
injury, removal or dispersion ; 

(3) Omitted. 

(4) "maintain” and "maintenance,” include the fencing, 
covering in, repairing, restoring and cleansing of a protec¬ 
ted monument, and the doing of any act which may be 
necessary for the purpose of maintaining a protected 
monument or of securing convenient access thereto ; 

(5) "land” includes a revenue-free estate, a revenue 
paying estate, and a permanent transferable tenure 
whether such estate or tenure be subject to incumbrance, 
or not ; 

(5-a) "Minister” means the Minister-in-charge of the 
Archaeological Department ; and 

(6) "owner” includes a joint owner invested with 
powers of management on behalf of himself and other joint 
owners, and any manager or trustee exercising powers of 
management over an ancient monument, and the successor 
in title of any such owner and the successor in office of any 
such manager or trustee : 

Provided that nothing in this Act shall be deemed to 
extend the powers which may lawfully be exercised by 
such manager or trustee. 


Protected 

merits. 

Act. 


(1) The ^Government] may, by notification in 

the Government Gazette, declare an 
momi- ancient monument to be a protected 
monument within the meaning of this 


Substituted for "Minister” by Act X of 1996. 
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(2) A copy of every notification published under sub¬ 
section (1) shall be fixed up in a conspicuous place on or 
near the monument, together with an intimation that any 
objections to the issue of the notification received by the 
^Government] within two months from the date when it 
is so fixed up will be taken into consideration. 

(3) On the expiry of the said period of two months, the 
^Government] after considering the objections, if any, 
shall confirm or withdraw the notification. 


(4) A notification published under this section shall, 
unless and until it is withdrawn, be conclusive evidence of 
the fact that the monument to which it relates is an ancient 
monument within the meaning of this Act. 


4. (1) The Superintendent of Archaeology, with 

the sanction of 2 [the Government], may 
ACqU i S u i ar < d?ansh r ip h of purchase or take a lease of any protec- 
an ancient monument. ted monument. 


in or 


(2) The Superintendent of Archaeology, with the like 
sanction, may accept a gift or bequest of any protected 

monument. 


(3) The owner of any protected monument may, by 
written instrument, constitute the Minister the guardian 
of the monument, and the Minister may, with the sanction 

3 f 2 f the Government], accept such guardianship. 

(4) When the Minister has accepted the guardianship 
of a monument under sub-section (3), the owner shall, ex¬ 
cept as expressly provided in this Act, have the same estate, 
right, title and interest in and to the monument as if the 
Minister had not been constituted guardian thereof. 

(5) When the Minister has accepted the guardianship 
of a monument under sub-section (3), the provisions of this 
Act relating to agreements executed under section 5 shall 
apply to the written instrument executed under the said 

■ sub-section. 

I Substituted by Act X of 1996 for "Minister.” 

2 . In sections 4, 5, 10, 15, 17. 18, 19 and 23 for the words "His High¬ 
ness” the words "the Government” substituted by Act X of 1996. 
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(6) Where a protected monument is without an owner, 
the Minister may assume the guardianship of the monu¬ 
ment. 

5. (1) The Superintendent of Archaeology may, with 

D .. the previous sanction of 1 [the Govern- 

ent monument by mentj, propose to the owner to enter 
agreement. into an agreement with 1 [the Govern¬ 

ment] for the preservation of any protected monument. 

(2) An agreement under this section may provide for 
the following matters, or for such of them as it may be 
found expedient to include in the agreement:— 

(a) the maintenance of the monument; 

(b) the custody of the monument, and the duties of 
any person who may be employed to watch it; 

(c) the restriction of the owner’s right to destroy, 
remove, alter or deface the monument or to build on or near 
the site of the monument; 

(d) the facilities of access to be permitted to the 
public or to any portion of the public and to persons depu¬ 
ted by the owner or the Superintendent of Archaeology to 
inspect or maintain the monument; 

(e) the notice to be given to the Government in case 
the land on which the monument is situated is offered for 
sale by the owner, and the right to be reserved to the 
Government to purchase such land, or any specified portion 
of such land, at its market value ; 

(f) the payment of any expenses incurred by the 
owner or by the Government in connection with the pre¬ 
servation of the monument ; 

(g) the proprietary or other rights which are to vest 


1. In sections 4, 5, 10, 15. 17, 18, 19, and 23 for the words "His High¬ 
ness” the words "the Government” substituted by Act X of 1996. 
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in 1 [the Government] in respect of the monument when any 
expenses are incurred by the Government in connection 
with the preservation of the monument; 

(h) the appointment of an authority to decide any 
dispute arising out of the agreement; and 

(i) any matter connected with the preservation of 
the monument which is a proper subject of agreement bet¬ 
ween the owner and the Government. 

(3) An agreement under this section may be executed 
by the Superintendent of Archaeology on behalf of 1 [the 
Government], but shall not be so executed until it has been 
approved by 1 [the Government.] 

(4) The terms of an agreement under this section may 
be altered from time to time with the sanction of 1 [the 
Government] and with the consent of the owner. 

(5) With the previous sanction of 1 [the Government] 
the Superintendent of Archeology may terminate an agree¬ 
ment under this section on giving six month’s notice in 
writing to the owner. 

(6) The owner may terminate an agreement under this 
section on giving six month’s notice to the Superintendent 
of Archaeology. 

(7) An agreement under this section shall be binding 
on any person claiming to be owner of the monument to 
which it relates, through or under a party by whom or on 
whose behalf the agreement was executed. 

• 

(8) Any rights acquired by Government in respect of 
expenses incurred in protecting or preserving a monument 
shall not be affected by the termination of an agreement 
under this section. 


1. See foot-note under section 4. 
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6. (1) If the owner is unable, by reason of infancy 


Owner under dis¬ 
ability or not in 
possession. 


or other disability, to act for himself, the 
person legally competent to act on his 
behalf may exercise the powers con¬ 


ferred upon an owner by section 5. 


(2) In the case of village property, the headman or 
other village officer exercising powers of management over 
such property may exercise the powers conferred upon an 
owner by section 5. 


(3) Nothing in this section shall be deemed to em¬ 
power any person not being of the same religion as the 
persons on whose behalf he is acting to make or execute an 
agreement relating to a protected monument which or any 
part of which is periodically used for the religious worship 
or observances of that religion. 


7. (1) If the Superintendent of Archaeology appre- 


Enforcement of ag¬ 
reement. 


hends that the owner or occupier of a 
monument intends to destroy, remove, 


alter, deface, or imperil the monument 


or to build on or near the site thereof in contravention of 


the terms of an agreement for its preservation under section 
5, the 1 [Deputy Commissioner] on the motion of the 
Superintendent of Archaeology may make an order pro¬ 


hibiting any such contravention of the agreement. 


(2) If an owner or other person who is bound by an 
agreement for the preservation or maintenance of a monu¬ 
ment under section 5, refuses to do any act which is in the 
opinion of the Superintendent of Archaeology necessary to 
such preservation or maintenance, or neglects to do any 
such act within such reasonable time as may be fixed by the 
Superintendent of Archaeology, the Superintendent of 
Archaeology, may authorise any person to do any such act, 
and the expense of doing any such act or such portion of the 
expense as the owner may be liable to pay under the agree¬ 
ment may be recovered from the owner as if it were an 

arrear of land revenue. 

1 Substituted by Act X of 2010 for "Governor”. 
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(3) A person aggrieved by an order made under this 
section may appeal to the Minister, who may cancel or 
modify it and whose decision shall be final. 


8. Every person who purchases, at a sale for arrears 


Purchasers at cer¬ 
tain sales and persons 
claiming through ow¬ 
ner bound by instru¬ 
ment executed by 
owner. 


of land revenue or any other public 
demand, an estate or tenure in which is 
situated a monument in respect of which 
any instrument has been executed by 
the owner for the time being, under 


section 4 or section 5, and every person claiming any title 
Vo a monument from, through or under an owner who exe¬ 
cuted any such insrument, shall be bound by such instru¬ 


ment. 


9. (1) If any owner or other person competent to 

enter into an agreement under section 5 

dowmlntto" repair 6 o'f for the preservation of a protected 
an ancient monument, .monument, refuses or fails to enter into 

him by the Superintendent of Archaeology, and if any 
endowment has been created for the purpose of keeping 
such monument in repair, or for that purpose among others, 
the Superintendent of Archaeology may institute a suit in 
the Court of the District Judge, or, if the estimated cost of 
repairing the monument d6es not exceed one thousand 
rupees, may make an application to the District Judge for 
the proper application of such endowment or part thereof. 

(2) On the hearing of an application under sub-section 
(1), the District Judge may summon and examine the owner 
and any person whose evidence appears to him necessary, 
and may pass an order for the proper application of the 
endowment or of any part thereof, and any such order may 
be executed as if it were the decree of a Civil Court. 

10. (1) If 2 [the Government] apprehends that a pro- 


. See foot-note under section 4. 
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Compulsory pur¬ 
chase of ancient 
monument. 


tected monument is in danger of being 
destroyed, injured or allowed to fall into 
decay, 1 2 [the Government] may proceed 


Act, as if the preservation of a protected monument were a 
Act, as if the preservation of a protected monument were a 
''public purpose” within the meaning of that Act. 


(2) The powers of compulsory purchase conferred by 
sub-section (1) shall not be exercised in the case of— 


(a) any monument which or any part of which is 
periodically used for religious observances ; or- 

(b) any monument which is the subject of a subsis¬ 
ting agreement executed under section 5. 


(3) In any case other than the cases referred to in sub¬ 
section (2) the said powers of compulsory purchase shall not 
be exercised unless the owner or other person competent to 
enter into an agreement under section 5 has failed, within 
such reasonable period as the Superintendent of Archae¬ 
ology may fix in this behalf, to enter into an agreement pro¬ 
posed to him under the said section or has terminated or 
given notice of his intention to terminate such an agree¬ 
ment. 

2 [10-A. (1) If the Government is of opinion that 

Power of Govern- minin S’ quarrying, excavating, blasting 
ment to control min- anc ^ other operations of a like nature 
ing etc., near ancient should be restricted or regulated for the 
monuments. purpose of protecting or preserving any 

ancient monument, the Government may, by notification in 
the Government Gazette, make rules :— 

• m 

(a) fixing, the boundaries of the area to which the 
rules are to apply, 

(b) forbidding the carrying on of mining, quarrying, 


1. See foot-note under section 4. 

2. Section 10-A inserted by Act 1 of 1996. 


ANCIENT MONUMENTS PRESERVATION ACT, 1077 (1020 A. D.) 227 


excavating, blasting or any operation of a like nature except 
in accordance with the rules and with the terms of a 

licence, and 


(c) prescribing the authority by which and the 
terms on which licences may be granted to carry on any of 
the said operations. 


(2) The power to make rules given by this section is 
subject to the condition of the rules being made after pre- 
vious publication. 


(3) A rule made under this section may provide that 
any person committing a breach thereof shall be punishable 
with fine which may extend to two hundred rupees. 

# 

(4) If any person or occupier of land included in a 
notification under sub-section (1) proves to the satisfaction 
of the Government that he has sustained loss by reason of 
such land being so included, the Government shall pay 
compensation in respect of such loss.] 


11 (i) The Minister shall maintain every monument 

in respect of which the Government has 
Maintenance of cer- acQU i rec [ any Q f the rights mentioned in 

ments r ° tected m ° nU ' section 4 or which the Government has 

acquired under section 10. 


(2) When the Minister has accepted the guardianship 
of a monument under section 4, he shall, for the purpose of 
maintaining such monument, have access to the monumen 
at all reasonable times, by himself or by his agents, subordi¬ 
nates and workmen, for the purpose of inspecting the 
monument, and for the purpose of bringing such materials 
and doing such acts as he may consider necessary or desir¬ 
able for the maintenance thereof. 


12. The Minister may receive volutary contribu¬ 
tions towards the cost of maintaining a 
ti ™ untary contribu " protected monument and may give 

orders as to the . management and appli¬ 
cation of any funds so received by him : 



23# ANCIENT MONUMENTS PRESERVATION ACT, 1977 (1920 A. D.) 

Provided that no contribution received under this sec¬ 
tion shall be applied to any purpose oher than the purpose 
for which it was contributed. 


13. (1) A place of worship or shrine maintained by 

Protection of place the Government under this Act shall not 
of worship from mis- be usec i f or an y purpose inconsistent 

use, pollution or close- . 

cration. with its character. 


(2) Where the Superintendent of Archaeology has, 
under section 4, purchased or taken a lease of any protected 
monument, or has accepted a gift or bequest, or the Minister 
has, under the same section, accepted the guardianship 
thereof, and such monument, or any part thereof is periodi¬ 
cally used for religious worship or observances by any 
community, the Superintendent of Archaeology in consul¬ 
tation with the Deputy Commissioner shall make due pro¬ 
vision for the protection of such monument, or such part 
thereof from pollution or desecration— 

(a) by prohibiting the entry therein, except in accord¬ 
ance with conditions prescribed with the concurrence of 
the persons in religious charge of the said monument or 
part thereof, of any person not entitled so to enter by the 
religious usages of the community by which the monument 
or part thereof is used, or 

(b) by taking such other action as he may think 

necessarv in this behalf. 

% 

14. 1 [The Government] may— 

Government "^right ?n (a) where rights have been acquired 
a monument by Government in respect of any monu¬ 

ment under this Act by virtue of any sale., lease, gift or will, 
relinquish the rights so acquired to the person who would 
for the time being be the owner of the monument if such 
rights had not been acquired ; or 


1. In section 14 the words "The Government” substituted for the 
words "With the sanction of the His Highness the Minister” by Act X of 199o 
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(b) relinquish any guardianship of a monument 
which it has accepted under this Act. 

15. (1) Subject to such rules as may after previous 

Right of access to publication be made by 1 [the Govern- 

certain protected ment], the public shall have a right of 
monuments. access to any monument maintained by 

the Government under this Act. 

(2) In making any rule under sub-section (1) 1 [the 
Government] may provide that a breach of it shall be 
punishable with fine which may extend to twenty rupees. 


16. Any person other than the owner who destroys. 

removes, injures, alters, defaces or 
Penalties. imperials, a protected monument, and 

any owner who destroys, removes, injures, alters, defaces 
or imperils a monument maintained by Government under 
this, Act or in respect of which an agreement has been exe¬ 
cuted under section 5, and any owner or occupier who 
contravenes an order made under section 7, sub-section (1), 
shall be punishable with fine which may extend to five 
thousand rupees, or with imprisonment which may extend 
to three months, or with both. 


TRAFFIC IN ANTIQUITIES. 


17. (1) If 1 [the Government] apprehends that antiqui¬ 
ties are being sold or removed to the 

me P n°t We to contS™ detriment of the State or of any neigh- 
ffic in antiquities bouring country, it may, by notification 
in the Government Gazette, prohibit or restrict the bring¬ 
ing or taking of any antiquities or class of antiquities des¬ 
cribed in the notification into or out of the State or any 
specified part of the State. 


(2) Any person who brings or takes or attempts to 
bring or take any such antiquities into or out of the State 
or any part of the State in contravention of a notification 


1. See foot-note under section 4. 
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issued under sub-section (1), shall be punishable with fine 
which may extend to five hundred rupees. 

(3) Antiquities in respect of which an offence referred 
to in sub-section (2) has been committed shall be liable to 
confiscation. 


(4) A Revenue Officer not lower in rank than a Naib- 
Tehsildar, an Officer of Customs, or an Officer of Police of 
a grade not lower than Assistant Inspector or Deputy Ins¬ 
pector, duly empowered by 2 [the Government] in this 
behalf, may search any vessel, cart or other means of 
conveyance, and may open any baggage or package of goods, 
if he has reason to believe that goods in respect of which an 
offence has been committed under sub-section (2) are con¬ 
tained therein. 


(5) A person who complains that the power of search 
mentioned in sub-section (4) has been vexatiously or im¬ 
properly exercised may address his complaint to the 
3 [Government] and the 3 [Government] shall pass such 
order and may award such compensation, if any, as appears 
to it to be just. 


PROTECTION OF SCULPTURES, CARVINGS, IMAGES, 
BAS-RELIEFS, INSCRIPTIONS OR LIKE OBJECTS. 


18. (1) If 2 [the Government] consider that any 

Power of Govern- sculptures, carvings, images, bas-reliefs, 
ment to control mov- inscriptions or other like objects ought 

or ^ke Ur objec4'. not to be moved from the P lace whe f 

they are without the sanction of the 

Government, 2 [the Government] may, by notification in the 

Government Gazette, direct that any such object or any 

class of such objects shall not be moved unless with the 

written permission of the Superintendent of Archaeology. 


(2) A person applying for the permission mentioned in 


1. Now sub-inspector or Assistant sub-inspector. 

2. See foot-note under section (4). 

3. In section 7(5) "Government” substituted for "Minister” by Act X 

of 1996. 


ANCIENT MONUMENTS PRESERVATION ACT, 1977 (1920 A. D.) 241 


sub-section (1) shall specify the object or objects which he 
proposes to move, and shall furnish, in regard to such ob¬ 
ject or objects, any information which the Superintendent 
of Archaeology may require. 

(3) If the Superintendent of Archaeology refuses to 
grant such permission, the applicant may appeal to the 
Minister, whose decision shall be final.«. 


(4) Any person who moves any object in contravention 
of a notification issued under sub-section (1), shall be 
punishable with fine which may extend to five hundred 
rupees. 


(5) If the owner of any property proves to the satis¬ 
faction of 1 [the Government] that he has suffered any loss 
or damage by reason of the inclusion of such property in a 
notification published under sub-section (1), 1 [the Govern¬ 
ment] shall either— 


(a) exempt such property from the said notification ; 

(b) purchase such property, if it be movable, at its 
market-value; or 

(c) pay compensation for any loss or damage sustained 
by the owner of such property, if it be immovable. 


19. (1) If 1 [the Government] apprehend that any 

object mentioned in a notification issued 

tures^carvings orit under section 18, sub-section (1), is in 
object by the Govern- danger of being destroyed, removed, 

ment * injured or allowed to fall into decay, 

1 [the Government] may pass orders for the compulsory 
purchase of such object at its market value, and the 
Superintendent of Archaeology shall thereupon give notice 
to the owner of the object to be purchased. 

(2) The power of compulsory purchase given by this 


1. See foot-note under section (4). 
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section shall not extend to— 


(a) any image or symbol actually used for the pur¬ 
pose of any religious observance ; or 

(b) anything which the owner desires to retain on 
any reasonable ground personal to himself or to any of his 
ancestors or to any member of his family. 

ARCHAEOLOGICAL EXCAVATION. 


1 [20. (1) If the Government is of opinion that excava- 

Power of Govern- tion for archeological purposes in any 


ment to notify 
as protected. 


areas 


area should be restricted or regulated 
in the interest of archaeological re¬ 
search, the Government may, by notification in the 
Government Gazette specifying the boundaries of the area, 
declare it to be a protected area. 


(2) From the date of such notification all antiquities 
buried in the protected area shall be the property of 
Government and shall be deemed to be in the possession of 
Government, and shall remain the property and in the 
possession of the Government until ownership thereof is 
transferred ; but in all other respects ’ the rights of any 
owner or occupier of and in such area shall not be affected. 


20-A. (1) Any officer of the Archaeological Depart¬ 

ment or any person holding a licence 
Power to enter upon under section 20-B may, with the 

and make excavation written permission of the 1 2 [Deputy 
in a protected area. _ . ... . ,i . .i,. 

Commissioner of the District] or in the 
case of Ladakh District, the 3 [Deputy Commissioner] of 
that District, enter upon and make excavations in any pro¬ 
tected area. 


(2) Where in the exercise of the power conferred by 
sub-section (1) the rights of any person are infringed by the 

1. Section 20 substituted and sections 20-A % 20-B and 20-C added by 
Act I of 1996. 

2. Substituted for "Governor of the Province" by Act III of 2008. 

3. Substituted for "wazir" by Act III of 2008. 
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occupation or disturbance of the surface of any land, the 
Government shall pay to that person compensation for the 
infringement. 

Power to Govern¬ 
ment to make rules 
regulating archaeo¬ 
logical excavation in 
protected areas. 


20-B. (1) The Government may 

make rules :— 


(a) prescribing the authorities by whom licences to 
excavate for archaeological purposes in a protected area 
may be granted ; 

(b) regulating the conditions on which such licences 
may be granted, the form of such licences and the taking of 
security from licensees ; 

(c) prescribing the manner in which antiquities 
found by a licensee shall be divided between Government 
and the licensee ; and 

(d) generally to carry out the purposes of section 20. 

(2) The power to make rules given by this section is 
subject to the condition of rules being made after previous 
publication. 

(3) Such rules may be general for all protected areas 
for the time being, or may be special for any particular 
protected area or areas. 

(4) Such rules shall provide that any person commit¬ 
ting a breach of any such rule or any condition of a licence 
issued under this section shall be punishable with fine 
which may extend to one thousand rupees, and may further 
provide that where the breach has been by the agent or 

servant of a licensee the licensee himself shall be punish¬ 
able. 


20-C. If the Government is of opinion that a protec- 

Power to acquire a ted area contain s an ancient monument 
protected area. or antiquities of national interest, it may 

acquire such area, or any part thereof, 
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under the State Land Acquisition Act No. 10 of 1990 as for 
a public purpose.] 


GENERAL. 


21. The market-value of any property which Govern¬ 
ment is empowered to purchase at such 
value under this Act, or the 1 2 [* *] com¬ 
pensation to be paid by Government in 
respect of anything done under this Act, 
dispute arises 1 [in respect] of such 
compensation, be ascertained in the 
manner provided by the Land Acquisition Act, so far as it 
can be made applicable : 


Assessment of mar¬ 
ket-value or compen¬ 
sation. 

shall, where any 
market-value or 


Provided that when making an inquiry under the said 
Land Acquisition Act, the Collector shall be assisted by two 
assessors, one of whom shall be a competent person nomi¬ 
nated by the Collector and one a person nominated by the 
owner or, in case the owner fails to nominate an assessor 
within such reasonable time as may be fixed by the Collec¬ 
tor in this behalf, by the Superintendent of Archaeology. 


2 [22. Every offence under this Act, 
Jurisdiction. shall ]-, e triable by a Judicial Magis¬ 

trate.] 


23. 3 [The Government] may make rules for carrying 

out any of the purposes of this Act. 

24. No suit for compensation and no criminal proceed- 

ing shall lie against any public servant 
protection to public in respect of any act done, or in good 
Act ants acting under faith intended to be done, in the exercise 

of any power conferred by this Act. 


1. In section 21 words "amount of” in third line omitted and words 
"in respact” substituted for "touching the amount” in sixth line by Act I of 
1996. 

2. Section 22 substituted by Act XL of 1966. 

3. See foot-note under section 4. 
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THE BANKERS’ BOOKS EVIDENCE ACT, 1977. (1920 A. D.) 

Act No. VI of 1977. 

f Sanctioned by His Highness the Maharaja Sahib Baha¬ 
dur per Chief Minister's Endorsement No. 8372, dated 11th 
September, 1920 read with State Council Resolution No. I 
dated 8th April, 1925. (Notification No. 14-L/81).] 

An Act to amend the Law of Evidence with respect to 

Bankers’ Books. 

WHEREAS it is expedient to amend the Bankers’ Books 
Evidence Act, it is hereby enacted as follows :— 

Short title, extent - L W This Act may be called the 
and commencement. Bankers’ Books Evidence Act, 1977. 

(2) It extends to the whole of Jammu and Kashmir 
State. It. shall come into force on the 1st day of Baisakh, 
1978. 

2. In this Act, unless there is something repugnant in 
Definitions. the subject or context— 

(1) Company” means a company registered under 
any of the enactments relating to companies for the time 
being in force in the United Kingdom or in the State or in 
] [the Indian Union] or incorporated by an Act of Parlia¬ 
ment or of the Governor-General in Council or by Royal 
Charter or Letters Patent ; 

(2) ''Bank” and "banker” mean— 

(a) any company carrying on the business of 
bankers, 

(b) any partnership or individual to whose books 
the provisions of this Act shall have been extended as 
hereinafter provided ; 

(c) any Post Office Savings Bank or money-order 

office. 


1. Substituted for "British India” by A. L. O. 2008. 
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(3) "Bankers’ books" include ledgers, day-books, cash¬ 
books, account-books and all other books used in the ordi¬ 
nary business of a bank ; 

(4) Legal proceeding" means any proceeding or inquiry 
:n which evidence is or may be given, and includes an arbi¬ 
tration ; 

(5) "The Court" means the person or persons before 
whom a legal proceeding is held or taken ; 

(6) "Judge" means a Judge of the High Court; 

(7) "trial" means any hearing before the Court at 
which evidence is taken ; and 

(8) "Certified copy" means a copy of any entry in the 
books of a bank together with a certificate written at the 
foot of such copy that it is a true copy of such entry, that 
such entry*is contained in one of the ordinary books of the 
bank and was made in the usual and ordinary course of 
business, and that such book is still in the custody of the 
bank, such certificate being dated and subscribed by the 
principal accountant or manager of the bank with his name 
and official title. 


3. 1 [The Government] may, from time to time, by 

notification in the Jammu and Kashmir 

P r ns Of Act XtCnd Government Gazette, extend the provi- 

sions of this Act to the books of any 
partnership or individual carrying on the business of 
bankers within the territories under its administration, 
and keeping a set of not less than three ordinary account 
books, namely, a cash-book a day-book, or journal, and a 
ledger, and may in like manner rescind any such notifica¬ 
tion. 

4. Subject to the provisions of this Act, a certified 

copy of any entry in a banker’s book 
Mode of proof of s hall in all legal proceedings be received 

entries in banker s . . . . . ,, . , 

books. as pnma facie evidence of the existence 


1. In section 3 "The Government” substituted for "His Highness” by 
Act X of 1996. 



2 IP 


BANKERS’ BOOKS EVIDENCE ACT, 1977 (1920 A. D.) 


► 

of such entry, and shall be admitted as evidence of the 
matters, transactions and accounts therein recorded in 
every case where, and to the same extent as, the original 
entry itself is now by law admissible, but not further or 
otherwise. 


0 . No officer of a bank shall in any legal proceeding 
case in which offi- to which the bank is not a party be 

“eL°b.e ban to "produce compellable to produce any banker's 
books. book the contents of which can be pro- 

ved under this Act, or to appear as a 
witness to prove the matters, transactions and accounts 
Inerein recorded, unless by order of the Court or a Judge 
made for special cause. 


6. (1) On the application of any party to a legal 

b y In 0 S r P de C r ti0 c" CourTor P r ° cee ?} n S the Court or a Judge may 
Judge. order that such party be at liberty to 

, . t inspect and take copies of any entries in 

banker s book for any of the purposes of such proceeding, 
or may order the bank to prepare and produce, within a 
time to be specified in the order, certified copies of all 
such entries, accompanied by a further certificate that no 
other entries are to be found in the books of the bank rele¬ 
vant to the matters in issue in such proceeding, and such 
further certificate shall be dated and subscribed in 

manner hereinbefore directed in referece to certified 
copies. 


(2) An order under this or the preceding section may 
be made either with or without summoning the bank, and 
shall be served on the bank three clear days (exclusive of 
bank holidays) before the same is to be obeyed, unless the 
Court or Judge shall otherwise direct. 


(3) The bank may at any time before the time 
limited for obedience to any such order as aforesaid either 
offer to produce their books at the trial or give notice of 
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their intention to show cause against such order ; and 
thereupon the same shall not be enforced without further 
order. 

7. (1) The costs of any application to the Court or 

Cogts a Judge under or for the purposes of 

this Act and the costs of anything done 
or to be done under an order of the Court or a Judge 
made under or for the purposes of this Act shall be in the 
discretion of the Court or Judge, who may further order 
such costs or any part thereof to be paid to any party by 
the bank if they have been incurred in consequence of any 
fault or improper delay on the part of the bank. 

(2) Any order made under this section for the pay¬ 
ment of costs to or by a bank may be enforced as if the 
bank were a party to the proceeding. 

(3) Any order under this section awarding costs may, 
on application to any Court of Civil Judicature designated 
in the order, be executed by such Court as if the order 
were a decree for money passed by itself: 

Provided that nothing in this sub-section shall be 
construed to derogate from any power which the Court 
or Judge making the order may possess for the enforce¬ 
ment of its or his directions with respect to the payment of 
costs. 
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THE COURT-FEES ACT, 1977 (1920 A. D ). 

Act No. VII of 1977. 

% 

[Sanctioned by His Highness the Maharaja Sahib Baha¬ 
dur per Chief Minister's Endorsement No . 8372, dated 11th 
September, 1920 read with State Council Resolution No. 1 
dated 8th April, 1925. (Notification No. 14-L/81. This Act 
zoas originally published in Government Gazette dated 16th 
Chet,1977.] 


1 [CHAPTER I 
PRELIMINARY.] 

Hi. (i) This Act may be called the 
Short title and ex- Court _ Fees Act No . yil of Samvat 1977. 


(ii) It extends to the whole of the State of Jammu and 
Kashmir. 


2. The Revenue Minister or a Minister for the time 

being in charge of the Revenue Adminis- 

Re C ve h ie f • Nation of the State shall be the^Chief 

Controlling Revenue Authority for the 
purposes of administration of court-fees laws. 


2 [3. 

Collector. 


In this Act unless there is anything repugnent 

in the subject or context ''Collector” 
shall mean the Deputy Commissioner of 


a District]. 


1. Sections 1-5 added by Act No. IX of 1994. 

Note.—Words "Chapter I—Preliminary” and "Chapter II—Fees in the 
High Court” are not given in the amending Act. These have been added by 
the Editor for consistency and facility of reference. 

2 . Section 3 substituted by Act III of 2008. 
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1 [CHAPTER II. 

t 

FEES IN THE HIGH CORUT.] 

& 

4. No document of any of the kinds specified in the 

Fees on documents ^irst ° r S ^ cond Schedules to the Court- 
liied in High Court. fees Act No. 7 of 1977 annexed, as 

chargeable with fees shall be filed, 
exhibited or recorded in ; or shall be received or furnished 
by the High Court in any case coming before it, in the 
exercise of its extraordinary original civil jurisdiction ; 

or in the exercise of its extraordinary original criminal 
jurisdiction ; 

or in the exercise of its ordinary original civil jurisdic¬ 
tion ; 

or in the exercise of its jurisdiction as regards appeal 

from the judgments passed under ordinary original civil 
jurisdiction of the High Court ; 

or in the exercise of its powers as a court of appeal 
from Courts subject to its superintendence ; 

or in the exercise of its jurisdiction as a court of re¬ 
ference or revisions ; 

% 

unless in respect of such document there be paid a fee 
of an amount not less than that indicated by either of the 
said Schedules as the proper fee for such document. 

5. It shall be the duty of the Registrar of the High 

Procedure in case C ° Urt t0 See that P r °P er fee is paid 
of difference as to under this Chapter. If any difference 

of C court-fee r amount arises between the said officer and any 

suitor or counsel as to the necessity of 
paying a fee or the amount thereof, the question shall be 
Referred to the said Registrar and his decision shall be final. 
When, however, the question is, in the opinion of the Regis¬ 
trar, one of general importance, he shall refer it for the 
final decision of the Chief Justice, or such Judge of the 
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High Court as the Chief Justice shall appoint either gene¬ 
rally or specially in this behalf.] 


CHAPTER III. 


FEES IN OTHER COURTS AND IN PUBLIC OFFICES. 


6. No document of any of the kinds specified as 

chargeable in the first or second Sche¬ 
dule to this Act annexed shall be filed, 
exhibited or recorded in any Court of 
Justice, or shall be received or furnished 
by any public officer, unless in respect of such document 
there be paid a fee of an amount not less than that indi¬ 
cated by either of the said Schedules as the proper fee for 
such document. 


Fees on documents 
filed etc. in Mufassil 
Courts or in public 
offices. 


7. The amount of fee payable under this Act in the 
computation of fees suits next hereinafter mentioned shall 

payable in certain 

suits. be computed as follows : — 


(i) In suits for money (including suits for damages or 

compensation, or arrears of mainte¬ 
nance, of annuities, or of other sums 
payable periodically)—according to the amount claimed ; 


for money. 


(ii) In suits for maintenance and annuities or other, 

sums payable periodically—according to 
the value of the subject-matter of the 
suit, and such value shall be deemed to 
be ten times the amount claimed to be payable for one 
year; 


for maintenance and 
annuities. 


(iii) In suits for movable property other than money, 

where the subject-matter has a market- 

property having a value—according to such value at the 
market-value. . date of presenting the plaint. 


(iv) In suits 


25G 
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(a) for movable property where the subject-matter 

has no market-value, as, for instance, in 


for movable proper- 

the case of documents relating to title, 


ty of no market-value. 


(b) to enforce the right to share in any property 

on the ground that it is joint family 

to enforce a right to , , . , , .. 

share in joint family property, (this does not apply to a suit 
property. for partition by metes and bounds). 


for a declaratory 
decree and consequen¬ 
tial relief. 


for an injunction. 


(c) to obtain a declaratory decree or 
order where consequential relief is 
prayed, 

(d) to obtain an injunction, 


(e) for a right to some benefit (not herein otherwise 
for easements. provided for) to arise out of land, and 


for accounts. 


(f) for accounts 


according to the amount at which the relief sought is 
valued in the plaint or memorandum of appeal. 

In all such suits the plaintiff shall state the amount at 
which the values the relief sought. 


(v) In suits for the possession of land, houses and 
. p gardens—according to the value of the 

for possession of . . , ,, ,_ 

lands, houses and subject-matter ; and such value shall be 

gardens. deemed to be— 


where the subject-matter is land, and— 

(a) Omitted, 

(b) where the land forms an entire estate or a defi¬ 
nite share of an estate, paying annual revenue to Govern¬ 
ment or forms part of such estate 1 [and is recorded as sepa¬ 
rately assessed with such revenue ;]—eight times the 
revenue so payable. 


1. Substituted for "and is recorded as aforesaid” by Act X of 2004. 
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(c) where the land pays no such revenue, or has been 
partially exempted from such payment, is a Jagir or a 
dharmarth property or is charged with any fixed payment 
in lieu of such revenue, 

and net profits have arisen from the land during the year 
next before the date of presenting the plaint— 


fifteen times such net profit: 

but where no such net profits have arisen there¬ 
from— 

the amount at which the Court shall estimate 
the land with reference to the value of similar 
land in the neighbourhood, 

(d) where the land forms part of an estate paying 
revenue to Government, but is not a definite share of such 
estate and is not separately assessed—the market-value of 
the land, 

Explanation .—The word ''estate” as used in this para¬ 
graph, means any land subject to the payment of revenue 
for which the proprietor or farmer or raiyat shall have 
executed a separate engagement to Government, or which, 
in the absence of such engagement, shall have been sepa¬ 
rately assessed with revenue , 


* 

for houses and gar¬ 
dens. 


(e) where the subject-matter is a 
house or garden— 


according to the market-value of the house or garden; 

(vi) In suits to enforce a right of pre-emption—accord¬ 
ing to the value (computed in accordance 

ofpre-wn r tio n a right with paragraph v of this section) of the 
pre emp ion. i an d, house or garden in respect of 

which the right is claimed : 


(vii) In suits for the interest of an assignee of land 

revenue—fifteen times his net profits as 
for interest of assig- such for the year next before the date 

of presenting the plaint: 


nee of land revenue. 
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In suits for Haq-i-Lambardari maqaddymi or a similar 
right—eight times the income of the Haq or right, 


(viii) In suits to set aside an attachment of land or of 

an interest in land or revenue—accor¬ 
ding to the amount for which the land 
or interest was attached : 


to set aside 
attachment. 


a n 


Provided that, where such amount exceeds the value of 
l he land or interest, the amount of fee shall be computed as* 
if the suit were for the possession of such land or interest. 


to redeem. 


(ix) In suits against a mortgagee for the recovery of 

the property mortgaged, 

and in suits by a mortgagee to foreclose 
to foreclose. the mortgage, or, where the mortgage 

is made by conditional sale, to have the sale 
declared absolute— 


according to the principal money expressed to be 
secured by the instrument of mortgage. 


for specific perfor- ( x ) suits for specific performance— 

mance. 


(a) of a contract of sale—according to the amount of 

the consideration : 

(b) of a contract of mortgage—according to the 
amount agreed to be secured : 


(c) of a contract of lease—according to the aggregate 
amount of the fine or premium (if any) and of 
the rent agreed to be paid during the first year 
of the term: 


(d) of an award—according to the amount or value 
of the property in dispute : 


Between landlord 
and tenant ; 


(x) In the following suits between 
landlord and tenant:— 
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(a) for the delivery by a tenant of the counter-part 

of a lease, 

(b) to enhance the rent of a tenant having a right of 

occupancy, 

(c) for the delivery by a landlord of a lease, 

(cc) for the recovery of immovable property from a 
tenant including a tenant holding over after the 
determination of a tenancy, 

(d) to contest a notice of ejectment, 

(e) to recover the occupancy of immovable property 

from which tenant has been illegally ejected by 
the landlord, and 

(f) for abatement of rent— 

according to the amount of the rent of the immovable 
property to which the suit refers, payable for the year next 
before the date presenting the plaint. 

8. The amount of fee payable under this Act on a 

memorandum of appeal against an order 
Fee on memoran- relating to compensation under any Act 
dum of appeal against for the time being in force for the acqui- 

pensaUon atmg t0 C ° m ~ sition of land for public purposes shall 

be computed according to the difference 
between the amount awarded and the amount claimed b Tr 

«r 

the appellant. 


Power to ascertain 
net profits or market- 
value. 


9. If the Court sees reason to think that the annual 

net profits or the market-value of any 
such land, house or garden as is mention¬ 
ed in section 7, paragraphs 5 and 6, have 
or has been wrongly estimated, the 
Court may, for the purpose of computing the fee payable 
in any suit therein mentioned, issue a commission to any 
proper person directing him to make such local or other 
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investigation as may be necessary, and to report thereon to 
the Court. 

10. (i) If in the result of any such investigation 

Procedure where the Court finds that the market-value 
net r profu U s r or market- has been wrongly estimated, the Court, 
value wrongly esti- if the estimation has been excessive, 

mated ‘ may in its discretion refund the excess 

paid as such fee : but, if the estimation 
has been insufficient, the Court shall require the plaintiff 
to pay so much additional fee as would have been payable 
had the said market-value or net profits been rightly esti¬ 
mated. 


(ii) In such case the suit shall be stayed until the 
additional fee is paid. If the additional fee is not paid 
within such time as the Court shall fix, the suit shall be 
dismissed. 


11. In suits for mesne profits or for immovable pro¬ 
perty and mesne profits, or for an 
Procedure in suits account, if the profits or amount decreed 
for mesne profits or are or is in excess of the profits claimed 

decreed exceeds am- ° r e amount at which the 

ount claimed. plaintiff valued the relief sought, 

the decree shall not be executed 

until the difference between the fee actually paid and the 

fee which would have been payable had the suit comprised 

the whole of the profits or amount so decreed shall have 

been paid to the proper officer. 


Where the amount of mesne profits is left to be ascer¬ 
tained in the course of the execution of the decree, if the 
profits so ascertained exceed the profits claimed, the further 
execution of the decree shall be stayed until the difference 
between the fee actually paid and the fee which would have 
been payable had the suit comprised the whole of the profits 
so ascertained is paid. If the additional fee is not paid 
within such time as the Court shall fix, the suit shall be 
dismissed : 
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1 [Provided that, in suits under the Agriculturists Relief 
Act, 1983, the decree shall be executed to the extent of the 
amount of the instalments which have become due on pay¬ 
ment of the additional court-fee, if any, which is found 
payable when calculated on the amount for which execu¬ 
tion is sought]. 

12. (i) Every question relating to valuation for the 

purpose of determining the amount of 

Decision of ques- an y fee chargeable under this Chapter 
tions as to valuation. on a pi a i n t Q r memorandum of appeal 

shall be decided by the Court in which 
such plaint or memorandum, as the case may be, is filed, and 
such decision shall be linal as between the parties to the 

suit. 


(ii) But whenever any such suit comes before a Court 
of appeal, reference or revision, if such Court considers that 
the said question has been wrongly decided to the detri¬ 
ment of the revenue, it shall require the party by whom 
such fee has been paid to pay so much additional fee as 
would have been payable had the question been rightly 
decided, and the provisions of section 10, paragraph (n), 

shall apply. 


13. If an appeal or plaint which has been rejected 

by the lower Court on any of the 
Refund of fee paid grounds mentioned in the Code of Civil 

appeS en "° andum ° f Procedure, is ordered to be received, or 

if a suit is remanded in appeal, on any 
of the gr rnnds mentioned in Order XLI Rule 23 of the same 
Code for a second decision by the Lower Court, the Appel¬ 
late Court shall grant to the appellant a certificate, autho¬ 
rising him to receive back from the Collector the full 
amount of fee paid on the memorandum of appeal. 


Provided that if, in the case of a remand in appeal, the 
order of remand shall not cover the whole of the subject- 


1 , Proviso to section II added by Act XI of 1988. 
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jnatter of the suit, the certificate so granted shall not autho¬ 
rise the appellant to receive back more than so much fee as 
would have been originally payable on the part or parts of 

such subject matter in respect whereof the suit has been 
remanded. 


14. Where an application for a review of judgment 

Refund of fee on \ S °n or after the ninetieth 

application for review day trom the date of the decree, the 
of judgment. Court, unless the delay was caused by 

.. the applicant’s laches, may, in its dis¬ 

cretion, grant him a certificate authorising him to receive 
back from the Collector so much of the fee paid on the 
application as exceeds the fee which would have been 
payable had it been presented before such day. 

15. Where an application for a review of judgment 

is admitted, and where, on the rehearing, 
Refund where Court the Court reverses or modifies its former 
^er°5ecS^ ° n the «?>und of mistake in law 

ground of mistake. or tac b the applicant shall be entitled 

to a certificate from the Court authoris- 
in & him to receive back from the 
ollector so much of the fee paid on the application as ex¬ 
ceeds the fee payable on any other application to such Court 
under the second Schedule to this Act No. 1, clause (b), 

1 [or clause (d)]. 

.... f^t not hing in the former part of this section shall en- 
title the applicant to such certificate where the reversal or 
modificatiQn is due, wholly or in part, to fresh evidence 
which might have been produced at the original hearing. 

16. Omitted. 

17. Where a suit embraces two or more distinct 

Multifarious-suits. subjects, the plaint or memorandum of 

appeal shall be chargeable with the 
a £§ re gate amount of the fees to which the plaints or memo- 





1. Added by Act IX of 1994. 
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randa of appeal in suits embracing separately each of such 
subjects would be liable under this Act. 

Nothing in the former part of this section shall be 
deemed to affect the power conferred by the Code of Civil 
Procedure Order II, Rule 6. 

18. When the first or only examination of a person 

who complains of the offence of wrong- 
written examination ^ con fi nem ent, 0 r of wrongful res- 

of complainants. 7 . . 

traint, or of any offence other than an 
offence for which the police-officers may arrest without a 
warrant, and who has not already presented a petition on 
which a fee has been levied under this Act is reduced to 
writing under the provisions of the Code of Criminal Pro¬ 
cedure, the complainant shall pay a fee of *[one rupee,] 
unless the Court thinks fit to remit such payment. 

19. Nothing contained in this Act shall render the 

folowing documents chargeable with 

Exemption of cer- 
tain documents. Rny tee I 

(i) Power of attorney to institute or defend a suit 
when executed by an officer, warrant-officer, non-commis¬ 
sioned officer or private of 1 2 3 [the Government’s] army not 
in civil employment. 

(ii) Omitted. 

\ 

# 

(iii) Written statements called for by the Court after 
the first hearing of a suit. 

(iv) Omitted. 

3 (v) Omitted. 

3 (vi) Omitted. 


1. Substituted for "eight annas" by Notification No. 12-L/86 published 
in Government Gazette dated 28th Magher, 1986. 

2. Substituted by Act X of 2010 for "His Highness”, now Indian army 

3. Clause (v) and (vi) deleted and clause (ix-a) added by Act IX of 


1994 . 
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(vii) Omitted. 

(viii) Probate of a will, letters of administration, 
where the amount or value of the property in respect of 
which the probate or letters or certificate shall be granted 
does not exceed one thousand rupees. 

(ix) Application or petition to a Collector or other 
officer making a settlement of land revenue or to the 
Revenue Minister, relating to matters connected with the 
assessment of land or the ascertainment of rights thereto 
or interests therein, if presented previous to the final con¬ 
firmation of such settlement. 

1 [ (ix-a) Applications, appeals to the Income Tax 
Department in proceedings relating to assessment of Income 
Tax or objections thereto]. 

(x) Application relating to a supply for irrigation of 
water belonging to Government. 

(xi) Application for leave to extend cultivation., or 
to relinquish land, when presented to an officer of land 
i evenue by a person holding, under direct engagement with 

Government, land of which the revenue is settled, but not 
permanently. 

(xii) Application for service of notice of relinquish¬ 
ment of land or of enhancement of rent. 

(xiii) Written authority to an agent to distrain. 

(xiv) First application (other than a petition con¬ 
taining a criminal charge or information) for the summons 
of a witness or other person to attend either to give evidence 
or to produce a document, or in respect of the production 
or filing of an exhibit not being an affidavit made for the 
immediate purpose of being produced in Court. 


3994. 


1. Clause (v) and (vi) deleted and clause (ix-a) added by Act IX of 
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(xv) Bail-bonds in criminal cases, recognizances to 
prosecute or give evidence, and recognizances for personal 
appearance or otherwise. 

(xvi) Petition, application, charge or information 
respecting any offence when presented, made or laid to or 
before a Police Officer. 

(xvi-a) Petition in a criminal case in which the Police 
may arrest without warrant. 

(xv.i-b) Copy to which article 9 of the first Schedule 
of this Act applies furnished to an accused person in a 
warrant case. 

(xvii) Petition bv a prisoner, or other person in 
duress or under restraint of any Court or its officers. 

(xviii) Complaint of a public servant (as defined in 
the Ranbir Penal Code) a Municipal Officer, or of an 
Official acting under Birds and Animals Game Protection 
Rules for breach of such rules. 

(xix) Application for permission to cut timber in 
Government forests, or otherwise relating to such forests. 

(xx) Application for the payment of money due by 
Government to the applicant. 

(xxi) Omitted. 

(xxii) Application for compensation under any law 
for the time being in force relating to the acquisition of 
property for public purposes. 


(xxiii) Omitted. 
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CHAPTER III-A. 

PROBATES, LETTERS OF ADMINISTRATION AND 
CERTIFICATES OF ADMINISTRATION. 


19-A. Where any person on applying for the probate of 

high ell a f court-fee h°° a wil1 or otters of administraion has 
been paid. estimated the property of the deceased 

to be of greater value than the same has afterwards proved 
to be, and has consequently paid too high a court-fee there¬ 
on, if, within six months after the true value of the property 
has been ascertained, such person produces the probate or 
letters to the Revenue Minister, 


and delivers to such authority a particular inventory 
and valuation of the property of the deceased, verified by 
affidavit or affirmation, 

and if such authority is satisfied that a greater fee was 
paid on the probate or letters than the law required, 

the said authority may— 

fa) cancel the stamp on the probate or letters if such 
stamp has not been already cancelled ; 

r (k) substitute another stamp for denoting the court- 
jee which should have been paid thereon ; and 


(c) make an allowance for the difference between 
them as in the case of spoiled stamps, or repay the same in 
money,at his discretion. 


19-B. Whenever it is proved to the satisfaction of 

Relief where debt such authori ty that an executor or 
d*ue from a deceased administrator has paid debts due from 

out S of Restate paid deceased to such an amount as, being 

deducted out of the amount or value of 
the estate, reduces the same to a sum which, if it had been 
the whole gross amount or value of the estate, would have 
occasioned a less court-fee to be paid on the probate or 
letters of administration granted in respect of such estate 
than has been actually paid thereon under this Act, 

such authority may return the difference, provided the 
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same be claimed within three years after the date of such 
probate or letters. 


But when, by reason of any legal proceedings, the debts 
due from the deceased have not been ascertained and paid, 
or his effects have not been recovered and made available, 
and in consequence thereof the executor or administrator 
is prevented from claiming the return of such difference 
within the said term of three years, the said authority may 
allow such further time for making the claim as may appear 
to be reasonable under the circumstances. 


Relief in case 
several grants. 


of 


19-C. Whenever a grant of probate or letters of 

administration has been or is made in 
respect of the whole of the property 
belonging to an estate, and the full fee. 
chargeable under this Act has been or is paid thereon, no 
fee shall be chargeable under the same Act when a like 
grant is made in respect of the whole or any part of the 
same property belonging to the same estate. 


Whenever such a grant has been or is made in respect 
of any property forming part of an estate, the amount of 
fees then actually paid under this Act shall be deducted 
when a like grant is made in respect of property belonging 
to the same estate, identical with or including the property 
to which the former grant relates. 


19-D, The probate of the will or the letters of 

administration of the effects of any per- 

vaiid° r to^fruTt- son deceased heretofore or hereafter 
property though not granted shall be deemed .valid and 
covered by court-fee. available by his executors or adminis¬ 
trators for recovering, transferring oi 
assigning any movable or immovable property whereof 
or whereto the deceased was possessed or entitled, 
either wholly or partially as a trustee, notwithstanding the 
amount or value of such property is not included in the 
amount or value of the estate in respect of which a court- 
fee was paid on such probate or letters of administration. 
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19-E. Where any person on applying for probate 

or letters of administration has estima- 

wht're'tooYow^court- ted the estate of the deceased to be of 
fee has been paid on less value than the same has afterwards 
probate etc. proved to be and has in consequence 

paid too low a court-fee thereon, the Revenue Minister 
may. on the value of the estate of the deceased being veri¬ 
fied by affidavit or affirmation, cause the probate or letters 
of administration to be duly stamped on payment of the 
full court-fee which ought to have been originally paid 
thereon in respect of such value and of the further penalty, 
if the probate or letters is or are produced within one year 
from the date of the grant, of five times, or if it or they is 
or are produced after one year from such date, of twenty 
times, such proper court-fee without any deduction of the 
court-fee originally paid on such probate or letters : ( 


Provided that, if the application be made within six 
months after the ascertainment of the true value of the es¬ 
tate and the discovery that too low a court-fee was at first 
paid on the probate or letters, and if the said authority is 
satisfied that such fee was paid in consequence of a mistake 
or of its not being known at the time that some particular 
part of the estate belonged to the deceased and without any 
intention of fraud or to delay the payment of the proper 
court-fee, the said authority may remit the said penalty 
and cause the probate or letters to be duly stamped on pay¬ 
ment only of the sum wanting to make up the fee which 
should have been at first paid thereon. 

.1 


19-F. In case of letters of administration on which 
Administer to too i ow a court-fee has been paid at first, 

before letters stamped the said authority shall not cause tne 
under section 19-E. same to be duly stamped in manner 

aforesaid until the administrator has given such security 
to the Court by which the letters of administration have 
been granted as ought by law to have been given on the 
granting thereof in case the full value of the estate of the 
deceased had been then ascertained. 
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19-G. Where too low a court-fee has been paid on 

Executors, etc. not an y p ro bate or letters of administration 
paying lull court-fee .. . , , , 

on probates, etc. with- in consequence ot any mistake, or ot Us 
in six months after not being known at the time that some 

payment ° f under particular part of the estate belonged 

lo the deceased, if any executor or administrator acting 
under such probate or letters does not within six months 
after the discovery of the mistake or of any effect not 
known at the time to have belonged to the deceased, apply 
to the said authority and pay what is wanting to make up 
the court-fee which ought to have been paid at first on such 
probate or letters, he shall forfeit the sum of one thousand 
rupees and also a further sum at the rate of ten rupees per 
cent on the amount of the sum wanting to make up the 
proper court-fee. 


19-H. (1) Where an application for probate or letters 

Notice of applica- of administration is made to any Court 

letters‘of ataunistra- other than the Hi S h Court, the Court 
tion to be given to shall cause notice of the application to 

Revenue authorities, be given to the Collector. 

and procedure there- ° 

on. 


(2) Where such an application as aforesaid is made to 
the High Court, the High Court shall cause notice of the 
application to be given to the Revenue Minister. 


(3) The Collector within the local limits of whose 
revenue-jurisdiction the property of the deceased or any 
part thereof is, may at any time inspect or cause to be 
inspected, and take or cause to be taken copies of, the record 
of any case in which application for probate or letters of 
administration has been made ; and if, on such inspection or 
otherwise, he is of opinion that the petitioner has under¬ 
estimated the value of the property of the deceased, the 
Collector may, if he thinks fit, require the attendance of the 
petitioner (either in person or by agent) and take evidence 
and inquire into the matter in such manner as he may think 
fit, and, if he is still of opinion that the value of the property 
has been under estimated, may require the petitioner to 
amend the valuation. 
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(4) If the petitioner does not amend the valuation to 
the satisfaction of the Collector, the Collector may move 
the Court before which the application for probate or 
letters of administration was made, to hold an inquiry into 
the true value of the property : 

Provided that no such motion shall be made after the 
expiration of six months from the date of the exhibition of 
the inventory required by section 98 of the Probate and 

Administration Act. 

(5) The Court when so moved as aforesaid, shall hold, 
or cause to be held an inquiry accordingly, and shall record 
a finding as to the true value, as near as may be, at which 
the property of the deceased should have been estimated. 
The Collector shall be deemed to be a party to the inquiry. 


(6) For the purposes of any such inquiry, the Court or 
person authorised by the Court to hold the inquiry may 
examine the petitioner for probate or letters of administra¬ 
tion on oath (whether in person or by commission), and may 
take such further evidence as may be produced to prove the 
true value of the property. The person authorised as afore¬ 
said to hold the inquiry shall return to the Court the evi¬ 
dence taken by him and report the result of the inquiry, 
and such report and the evidence so taken shall be evidence 
in the proceeding, and the Court may record a finding in 
accordance with the report, unless it is satisfied that it is 
erroneous. 

(7) The finding of the Court recorded under sub¬ 
section (5) shall be final, but shall not bar the entertainment 
and disposal by the Revenue Minister of any application 
under section 19-E. 


(8) 1 [The Government] may make rules for the 
guidance of Collectors in the exercise of the powers con¬ 
ferred by sub-section (3). 

19-1. (1) No order entitling the petitioner to the grant 

Payment o£ court- of probate or letters of administration 

shall be made upon an application tor 
such grant until the petitioner has filed 
in the Court a valuation of the property 


fees in respect of 
probates and letters 
of administration. 


1. In sections 19-H (8), 20. 22. 23, 26, 27, 34 and 35 the words "the 
Government” substituted for "His Highness” by Act X of 1996. 
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in the form set forth in the third Schedule, and the Court 
is satisfied that the fee mentioned in No. 11 of the first 
Schedule has been paid on such valuation. 

(2) The grant of probate or letters of administration 
shall not be delayed by reason of any motion made by the 
Collector under section 19-H, sub-section (4). 

19-J. (1) Any excess fee found to be payable on an 

inquiry held under section 19-H, sub- 
Recovery of penal- sec tion (6), and any penalty or for- 

ties etc ' feiture under section 19-G^may, on the 

certificate of the Revenue Minister be recovered from the 
executor or administrator as if it were an arrear of land 
revenue by any Collector in any part of the State. 

(2) The Revenue Minister may remit the whole or any 
part of any such penalty or forfeiture as aforesaid, or any 
part of any penalty under section 19-E or of any court-fee 
under section 19-E, in excess of the full court-fee which 
ought to have been paid. 

■Sections 6 and 28 not 19-K. Nothing in section 6 or sec- 

letters o° ?dminis- tion 28 sha11 a PP^ t0 P robates or Otters 
tration. of administration. 


CHAPTER IV. 

PROCESS-FEES. 

20. The High Court shall, as soon as may be. make 

rules as to the following matters :— 

Rules as to costs of 
processes. 


(i) the fees chargeable for serving and executing 
processes issued by such Court in its appellate jurisdiction, 
and by the other Civil Courts established within the local 
limits of such jurisdiction ; 

(ii) the fees chargeable for serving and executing 
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processto issued by the Criminal Court established within 
such limits in the case of offences other than offences for 
which Police officers may arrest without a warrant ; and 

(iii) the remuneration of the peons and all other 
persons employed by leave of a Court in the service or 
execution of processes. 

The High Court may from time to time alter and add 
to the rules so made. 

All such rules, alterations and additions shall, after 

being confirmed by 1 [the Government] 

, be published in the Government 

Confirmation and r 

publication of rules. Gazette, and shall thereupon have the 

force of law. 


Until such rules shall be so made and published, the 
fees now leviable for serving and executing processes shall 
continue to be levied, and shall be deemed to be fees levi¬ 
able under this Act. 


21. A table in the English and Vernacular languages, 

showing the fees chargeable for such 
Tables of process- serv ice and execution, shall be exposed 

fees ' to view in conspicuous part of each 

Court. 

22. Subject to rules to be made by the High Court 

Number of peons and approved by 1 [the Government], 

in District and sub¬ 
ordinate Courts. 


every District Judge and every Magistrate of a D i strl ^ 
shall fix and may from time to time alter, the number 
peons necessary to be employed for the service and execu 
tion of processes issued out of his Court and each 
Courts subordinate thereto, 

and for the purposes of this section, every Court of 

Small Causes shall be deemed to be sub- 

Number of peons nrfHnate to the Court of the District 
in Small Cause Court. Or din axe xu 

Judge. 


1. See footnote under section lfl-H. 
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23. Subject, to rules to be framed by the Revenue 

Minister and approved by 1 [the Govern- 

i„“ue °co^: nS ment] every officer performing the 

functions of a Collector of a District 

shall fix, and may from time to time alter, the number of 
peons necessary to be employed for the service and 
execution of processes issued out of his Court or the Courts 
subordinate to him. 


24. Omitted. 


CHAPTER V. 

OF THE MODE OF LEVYING FEES. 


25. All fees referred to in section 3 or chargeable 

under this Act shall be collected by 

stamps. 


Collection of fees 
by stamps. 


26 The stamps used to denote any fees chargeable 

under this Act shall be impressed or 

stamps to be im- adhesive or partly impressed and partly 
pressed or adhesive. adhesive? as i [the Government] may, 

by notification in the Government Gazette, from time to 
time direct. 


Rules for supply 
number, renewal and 
keeping accounts of 
stamp. 


27. 1 [The Government] may, from 

time to time, make rules for regula¬ 
ting— 


(a) the supply of stamps to be used under this Act, 


(b) the number of stamps to be used for denoting 
any fee chargeable under this Act, 

(c) the renewal of damaged or spoiled stamps, and 

(d) the keeping accounts of all stamps used under 
this Act. 


All such rules shall be published in the Government 
Gazette, and shall thereupon have the force of law. 


1. See footnote under section 19-H. 
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28. No document which ought to bear a stamp 
stamping document under this Act shall be of any validity, 

ved unless and until it is properly stamped. 


But, if any such document is through mistake or 
inadvertence received, filed or used in any Court or office 
without being properly stamped, the presiding Judge or 
the head of the office, as the case may be, or, in the case of 
the High Court, Judge of such Court, may, if he thinks fit, 
order that such document be stamped as he may direct ; 
and, on such document being stamped accordingly, the 
same and every proceeding relative thereto shall be as 
valid as if it had been properly stamped in the first 
instance. 


Amended document. 


29. Where any such document is amended in order 

merely to correct a mistake and to make 
it conform to the original intention of 
the parties, it shall not be necessary to impose a fresh 
stamp. 


30. No document requiring a stamp under this Act 
cancellation of shall be filed or acted upon in any pro- 
stamps - ceeding in any Court or office until 

the stamp has been cancelled. 

Such officer as the Court or the head of the office may 
from time to time appoint shall, on receiving any such docu¬ 
ment, forthwith effect such cancellation by punching out 
the figure-head so as to leave the amount designated on the 
stamp untouched and the part removed by punching shall 
be burnt or otherwise destroyed. 


CHAPTER VI. 


MISCELLANEOUS. 

31. (i) Whenever an application or petition containing 

Repayment of fees a complaint or charge of an offence, 


fees 

paid on applications 
to Criminal Courts. 


other than an offence for which Police 
officers may arrest without warrant, 
is presented to a Criminal Court, the Court, if it convict 
the accused person, shall, in addition to the penalty imposed 
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upon him, order him to repay to the complainant the lee 
paid on such application or petition. 

(ii) In the case mentioned in section 18, the Court, if it 
convict the accused person, shall, in addition to the penalty 
imposed upon him, order him to repay to the complainant 
the fee, if any, paid by the latter for the examination. 


(iii) When the complainant has paid fees for serving 
processes in either of the cases mentioned in the first and 
second paragraphs of this section, the Court, if it convict 
the accused person, shall, in addition to the penalty im¬ 
posed upon him, order him to repay such fees to the com¬ 
plainant. 

(iv) All-fees ordered to be repaid under this section 
may be recovered as if they were fines imposed by the 
Court. 

32. Omitted. 

33. Whenever the filing or exhibition in a Criminal 
Admission in crimi- Court of a document in respect of which 

nai cases of documents the proper fee has not been paid is, in 

has not Ch been OP p e aid fee the opinion of the presiding Judge, 

necessary to prevent a failure of justice, 

nothing contained in section 6 shall be deemed to prohibit 

such filing or exhibition. 


34. (1) 1 [The Government] may from time to time 

make rules for regulating the sale of 
ae. o samps. stamps to 2 [be used under this Act, 

under a licence on payment of fee to be prescribed,] the 
persons by whom alone such sale is to be conducted, and 
the duties and remuneration of such persons. 


(2) All such rules shall be published in the Govern¬ 
ment Gazette, and shall thereupon have the force of law. 

(3) Any person appointed to sell stamps who disobeys 
any rule made under this section, and any person not so 
appointed who sells or offers for sale any stamp, shall be 
punished with imprisonment for a term which may extend 
to six months, or with fine which may extend to five 
hundred rupees, or with both. 


1. See footnote under section 19-H. 

2. Substituted for "be used under this Act” by Act XIII of 2005. 
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11 The Government] may, from time to time by 

notilication in the Government Gazette, 
reduce or remit in the whole or in any 
part of the State, all or any of the fees 
mentioned in the first and second Schedules to this Act 
annexed. 


Power to reduce or 
remit fees. 


and may in like manner cancel or vary such order. 

2 The enactments mentioned in the Schedule given 
beJow are repealed to the extent specified therein. 


SCHEDULE. 


Number and year. 

Title. 

Extent of Re¬ 
peal. 

Councd Resolution No. 
II of 1901. 

Dharmarth Department. 

• 

1 

Council Resolution No 

8 of 1902. 

f Exemption from payment 
^ of Court and Process Fee 
Land stamp duty. 

^ The whole. 

J 

Resolution No. 31 of 
1892. 

f Exemption from payment 

J of court-fee and stamp 
• duty in case of Munici- 
L palities 

The whole. 


1. 

2 . 


of 1994. 


See foot-note under section 19-H. 

Enactments mentioned in Schedule below were repealed by Act IX 
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Numb 


er 


1 I. Plaint. 

Written state¬ 
ment pleading a 
set-off or count er 
claim or memo¬ 
randum of appeal 
(not otherwise 
provided for in 
this Act) or of 
cross - objection 
presented to any 
Civil or Revenue 
Cc urt. 


When the amount 
or value of the subject- 
matter in dispute d-. es 
not exceed live rupees 

When such amount 
or value exceeds five 
rupees, but dees not 
exceed five hundred 
rupees, for every five 
rupees or part thereof 
in excess ot five 
rupees up to one 
hundred rupees. 


hundred 
does not 
hundred 


When such amount 
or value exceeds one 

but 
1 ive 
for 

| every ten rupees or 
, part thereof in excess 
yoi one hundred rupees 
up to five hundred 
rupees. 


rupees, 

exceed 

rupees. 


When such amount 
or value exceeds five 
hundred rupees, for 
every ten rupe-s or 
part thereof up to one 
thousand rupees. 

When such amount 
or va!ue exceeds one 
thousand rupees, for 
every one hundred 
I rupees or part thereof 
1 in excess ot one thou- 
! sand rupees up to five 
| thousand rupees. 

| When such amount 


Proper fee 


“Uj P J 


[ 40 P ] 


2 [ 75 P.] 


2 [Rs. 1 15 


2 [Rs. 7.50] 


Fifteen rupees 


1. Article 1 substituted by Notification No. 12-L/86 published in 
Government Gazette dated 28th Magher, 1986. 

2. Substituted by Act V of 1958, w.e.f. 1-4-1958. 
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Number, 





SCHEDULE I —contJ. 

Ad valorem ^ees-contd- 


or value exceeds tiye 
thousand rupees, lor 
every two hundred 
and fifty rupees or 
part thereof in excess 
ot five thousand ru¬ 
pees up to ten thou¬ 
sand rupees 

When such amount | 1 [Rs. 
or value exceeds ten 
thousand rupees, for 
every five hundred 
rupees or part thereof 
in excess of ten thou¬ 
sand rupees up to 
twenty thousand 
rupees. 


When such amount 
or value exceeds two 
thousand rupees, for 
every one thousand 
rupees or part thereof 
in excess of twenty 
thousand rupees up to 
thirty thousand 
rupees- 

When such amount 
of value exceeds thirty 
fhoutand rupees, for 
every two thousand 
rupees, or part thereof, 
in excess of thirty 
thousand rupees up to 
fifty thousand rupees. 

When such amount 
or value exceeds fifty 
thousand rupees for 
every five thousand 
rupees or part thereof 


Proper fee 


22.50] 


Thirty rupees 


Thitty rupees. 


Thirty rupees 


1. Substituted by Act V of 1958, w.e.f. 1-4-1958. 
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SCHEDULE I-contd 
Ad valorem fees —contd. 


Number. 


2- Plaint in a 
suit for posses¬ 
sion under (the 
Specific Relief 
Act, section 9). 

3. Omitted. 

4. Application 
for review of 
judgment, if pre¬ 
sented on or after 
the ninetieth day 
from the date of 
the decree. 

5 Application 
for review of 
judgment, if pre¬ 
sented before the 
ninetieth day 
from the date of 
the decree 

6. Copy o r 
translation of a 
judgment or 
order not befng 
or having the 
force of, a dec¬ 
ree 



Proper fee. 

in excess of fifty thou¬ 
sand rupees. 



V 


A fee of one-half the 

amount prescribed in 
U the foregoing scale. 




f| The fee leviable on 
the plaint or memo¬ 
randum of appeal. 


1 


r | One-half of the fee 
i I leviable on the plaint 
i I c.r memorandum of 


1 1 appeal. 


I 


(a)— 


If the amount or|i[25 P ] 
value of the sub¬ 
ject-matter is fif¬ 
ty or less than 
fifty rupees. 


u>- 


i 


If such amount or 
value exceeds fif¬ 
ty rupees. 


[50 P-] 


7. Copy of a 
decree or order 
having the force 
of a decree 


f(a )—If the amount or | 1 [50 P.] 

value of the subject- 
matter of the suit 
where in such dec¬ 
ree or order is made 
is fifty or less than 
fifty rupees. 


1. Substituted by Act V of 1958, w.e.f. 1-4-1958. 
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SCHEDULE I— contd. 
Ad valorem fees —contd 



Proper fee 


Li.c tupce 


Four rupees. 


The amount of 
dut> chargeable 
the original. 


the 

on 


1 [75 P.] 


Two. per cent on 
such amount or value. 



1. Substituted by Act V «f 1958, w.e.f. 1-4-1ST58. 
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SCHEDULE l-contd. 

Ad valore n fees —contd. 


Number. 


Prsoper ice. 


12. Certificate 
under the Succes¬ 
sion Certificate 

Act. 


exceed ten thousand 
rupees. 

When such amount or 
value exceeds ten 
thousand rupees but 
does not exceed fifty 
thousand rupees. 


I When such amount or 
^ value exceeds iitty 
I thousand rupees. 


Provided that when 
after the grant of a 
Certificate under the 
Succession Certificate 
Act in respect of any 
property included in 
an estate, a grant i f 
probate or letters H 
administration is made 
in respect oi t! e san e 
estate, the fee paval )e 
in respect of thi latter 
grant shall be reduced 
by the amount of the 
fee paid in respect of 
the former grant. 

In any case. 


Two and one-halt 
per cent, on such 
amount or value. 


Three per cent, on 
such amount or value. 


Two per cent c-n the 
amount or value of 
any debt or security 
specified in the certi¬ 
ficate under section 8 
of the Act and three 
per centum on any 
amount or value on 
the debt or security 
to which the certifi¬ 
cate is extended 
under section 10 of 
the Act. 


Note .—The amount 
of a debt is its amount, 
including interest on 
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SCHEDULE I. 


1 Table of rates of ad valorem fees le\ table on the institution of suits- 


When the 
amount 
or value 
of the 
subject 
matter 
exceeds. 

But does 
not 

exceed. 

Proper fee. 

When tne 
amount 
cr value 
of the 
subject- 
matter 
exceeds. 

But does 
n ot 

exceed. 

Proper fee. 

r s. 

Rs.' 

Rs. P- 

Rs, 

Rs- 

Rs P. 

• • » 

5 

l -40 

95 

100 

7-50 

5 

10 

0-75 

100 

110 

8-25 

10 

15 

1.15 

110 

120 

9-00 

15 

20 

1.50 

120 

130 

9-75 

20 

25 

1 90 

130 

140 

10-50 

25 

30 

2-25 

140 „ 

150 

11-25 

30 

35 

2-65 

150 

160 

12-00 

35 

40 

3.00 

160 

170 

12 • 75 

40 

45 

3-40 

170 

180 

' 13-50 

45 

50 

3-75 

180 

190 

14-25 

50 

55 

4-15 

190 

200 

15-00 

55 

60 

4.50 

200 

210 

15-75 

60 

65 

4-90 

210 

220 

16-50 

65 

70 

5-25 

220 

230 

17-25 

70 

75 

5.65 

230 

% 

240 

18-00 

75 

80 

6.00 

240 

250 

18-75 

4 

80 

85 

# 

6-40 

250 

260 

19-75 

85 

90 

6-75 

260 

270 

20-25 


95 

7.15 

270 

280 

21-00 


1. Table of rates of ad valorem fees substituted by Notification 
No. 12-L/68 published in Government Gazette dated 28th Magher, 1986. 
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SCHEDULE I— contd 




Ad valorem 

fees —contd 



When the 
amount 
or value 
of the 
subject 
matter 
exceeds. 

But does 
not 

exceed 

Proper fee- 

When the 
amount 
or value 
of the 
subject- 
matter 
exceeds. 

But does 
nor 
exceed. 

Proper fee- 

Rs. 

Rs. 

Rs- P. 

Rs. 

Rs 

Rs. P. 

280 

290 

21-75 

470 

480 

26-00 

290 

300 

22-50 

480 

490 

36-75 

300 

310 

23-25 

490 

500 

37-50 

310 

320 

24-00 

5C0 

510 

57-40 

320 

330 

24 75 

510 

520 

58-50 

330 

340 

25.50 

520 

530 

59-65 

340 

350 

26-25 

53J 

540 

60.75 

350 

36) 

27-00 

540 

550 

61.90 

360 

370 

27.75 

550 

560 

63-00 

370 

380 

28.50 

560 

570 

64.15 

380 

390 

29-25 

570 

580 

65-25 

390 

400 

30.00 

580 

590 

66 40 

400 

470 

30-75 

590 

6C0 

67.50 

410 

420 

31.50 

600 

610 

68-65 

420 

430 

32-25 

610 

620 

69-75 

430 

440 

33-00 

620 

630 

70.90 

440 

450 

33-75 

63 > 

640 

72-00 

450 

46'» 

34.50 

640 

650 

73-15 

460 

470 

35-25 

650 

660 

74-25 



THE COURT FEES ACT, 1877 (1»2§ A. B.) 

SCHPEDULE I -contd. 

Ad valorem fees. —contd. 

W hen the When the 


amount 
or value 
of the 
subject- 
matter 
exceeds. 

But does 
not 

exceed. 

Proper fee. 

amount 
or value 
of the 
subject- 
matter 
exceeds. 

But does 
n t 

exceed. 

Preper fee. 

Rs- 

Rs. 

Rs. P. 

Rs. 

Rs. 

Rs. P. 

660 

670 

75.40 

850 

860 

96.75 

670 

680 

76.50 

860 

870 

97.90 

680 

690 

77.65 

870 

880 

99 . 00 

690 

700 

78.75 

880 

890 

100.15 

700 

710 

79-90 

890 

900 

101.25 

710 

720 

81.00 

9t0 

910 

102.40 

720 

730 

82-15 

910 

920 

103.50 

730 

740 

83.25 

920 

930 

104-65 

740 

750 

84.40 

930 

940 

105.75 

750 

760 

85.50 

940 

950 

106.90 

760 

' / 70 

86.65 

950 

960 

1C800 

770 

780 

87.75 

960 

970 

109.15 

780 

790 

88.90 

970 

980 

110.25 

790 

80p 

90. CO 

980 

990 

111.40 

WO 

810 

91.15 

990 

1,000 

112.50 

810 

820 

92.25 

1,000 

1,100 

120-00 

820 

830 

93.40 

1,100 

1,200 

127.50 

830 

840 

94.50 

1,200 

1,300 

135.00 

840 

850 

95.65 

1,300 

# 

O 

o 

•> 

142.50 
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SCHEDULE 1.— contd. 
Ad valorem fees —contd 


When the 
am oil nt 
or value 
of the 
subject- 
matter 


But does 
not 

exceed 


Proper fee 


When the 
amount 
cr value 
of the 
subject- 
matter 


But does 
net 

excec d. 


Proper fee 


xceeds- 



exceeds. 



Rs 

Rs. 

Rs. P. 

Rs. 

Rs. 

Rs. P. 

1,400 

1,500 

150.00 

3,300 

3,400 

292.50 

1,50) 

1,600 

157.50 

3,400 

3,500 

300.00 

1,600 

17.00 

165.00 

3,500 

3,600 

307•50 

1,700 

1,800 

172.50 

3,600 

3,700 

315.00 

1,800 

1.900 

18). 00 

3,700 

3,800 

322.50 

1,900 

2,000 

187.50 

3,800 

3,9C0 

330.00 

2.000 

2,100 

195.00 

3,900 

4,000 

337•50 

2,100 

2,200 

202•50 

4X00 

4,100 

345.CO 

2,200 

2,300 

210-00 

4,100 

4,200 

352-50 

2,300 

2,400 

217.50 

4,200 

4,300 

360.00 

2,400 

2,500 

225.00 

4,300 

4,400 

367.50 

2,500 

2,600 

232.50 

4,400 

4,500 

‘ 371-00 

2,600 

2,700 

240-00 

4,500 

4,600 

382-50 

2,700 

2.800 

247.50 

4,600 

4,700 

390.80 • 

2,800 

2,900 

255.00 

4,700 

4,800 

397.50 

2,900 

3,000 

262.50 

4,800 

4,900 

405.00 

3.000 

3,100 

270.00 

4,900 

5,000 

412.50 

3,100 

3,2 )0 

277.50 

\ 9 

5,000 

5,250 

427.50 

3.?00 

3.300 

285.00 

5,250 

5,500 

442.50 
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SCHEDULE I — con f d. 

Ad valorem fees —contd. 


When the 
amonnt 
or value 
cf the 
subject 
matter 
exceeds 

But does 
not 

exceed 

Prop«r ice. 

When the 
anu unt 
tr value 
of the 
subject- 
matter 
exceeds. 

But doc s 
not 

exceed. 

Proper fee 

Rs 

Rs. 

Rs.. P. 

R s. 

Rs. 

Rs. P. 

5,500 

5,750 

457.50 

J0,50u 

11X00 

757.50 

5,750 

6,000 

472.50 

11,000 

11,500 

780.00 

6,000 

6,250 

487.50 

11,500 

12,000 

802.5J 

6,250 

6,500 

502.50 

12,000 

12,500 

• 

825.00 

6,500 

6,750 

517.50 

12,5t 0 

13X00 

847.50 

6,750 

7,000 

532.50 

13.0C0 

13.500 

870.00 

7,000 

7,250 

547.50 

13,500 

14,0(0 

892.50 

7,250 

• 

7,500 

562.50 

14,000 

14,500 

915.Ou 

7,500 

7,750 

577.50 

14,500 

15,000 

937.50 

7,: 50 

8,000 

592.50 

15,000 

15,500 

960.00 

8,000 

8,250 

607.50 

15,500 

16,0( 0 

982.50 

8,250 

8,500 

622.50 

16,(GO 

16,500 

l,0o5.0u 

8,5(0 

8,750 

637.50 

16,500 

17,000 

L027.50 

'8,750 

9,000 

652.50 

17,000 

l/,5t0 

1,050.(0 

9,000 

9,250 

667.50 

17,500 

18X00 

1,072.50 

9,250 

9,500 

682.50 

18,000 

18,500 

1,095X0 

9,5( 0 

9,750 

697.50 

18,500 

19,000 

1,117.50 

9,750 

10,000 

712.50 

19X00 

19,500 

1,140.00 

10,000 

10,500 

735.00 

19, c f0 

20,0(0 

1,162.50 
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SCHEDULE I— contci. 


Ad valorem fees —contd- 


When the When the 


amount 
or value 
of the 
subject- 
matter 
exceeds 

But does 
not 

exceed. 

Pro net fee. 

Rs. 

Rs. 

Rs. P. 

2°.000 

21 A,00 

1,192.50 

21,000 

22-000 

1.222.50 

22.000 

23,0'10 

1.252.50 

23,000 

24,000 

1.282.50 

24,000 

25,000 

1.312.50 

25.000 

26.000 

1.342.50 

26,000 

27,000 

1,372.50 

27.000 

28,000 

1,402.50 

28.000 

29,000 

1.432.50 

20,000 

30,000 

1,462-50 

30,000 

32,000 

1,492.50 

32-000 

34,000 

1.522.50 

34,000 

36,000 

1,552.50 

36,000 

38.000 

1,582.50 

38,000 

40,000 

1,612.50 

40,000 

42,000 

1,642.50 

42,000 

44,000 

1,672.50 

544,000 

46,000 

1,702.50 

46,000 

48,000 

1,732.50 


amount 


or value 
of the 
subject- 
matter 
exceed. 

But does 
not 

exceed. 

Proper fee. 

Rs. 

Rs. 

Rs. ' P. 

48,000 

50,000 

1,762.50 

50.000 

55,000 

1,792.50 

55,000 

60,000 

1,822.50 

60,000 

65.000 

1,852.50 

65,000 

70,000 

1,882.50 

70,000 

75,000 

1,912.50 

75,000 

80.000 ' 

1,942.50 

80.000 

85,000 

1,972.50 

85,000 

90,000 

2,002.50 

90,000 

95,000 

2,032.50 

95,000 

1,00,000 

2,062.50 

1,00,000 

1,05,000 

2,092.50 

1,05,000 

1,10,000 

2,122.50 

1,10,000 

1,15,000 

2,152.50 

1,15,000 

1,20,000 

2,182.50 

1,20,00 j 

1,25,000 

2,212-50 

1,25,000 

1,30,000 

2,242-50 

1,30,000 

1,35X00 

2,272 <50 

1,35,000 

1,40,000 

2,302.50_ 
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SCHEDULE I—c ortd. 

Ad valorem fees —contd. 

When the When the 

-amount amount 


or value 
of the 
subject 
matter 
exceeds. 

But does 
not 

exceed. 

or value 

Proper fee- of the j 

subject- 

matter 

exceeds. 

But does 
not 

exceed. 

Proper fee. 

Rs. 

Rs. 

Rs. P. 

Rs. 

Rs. 

• 

Rs. P. 

1,40.000 

1,45,000 

2,332.50 

2,35.000 

2,40.000 

2,902.50 

1,45,000 

1,50,000 

2,362.50 

2,40,000 

2,45.000 

2.932.50 

l,5J,000 . 

1,55,000 

2,392.50 

2,45,000 

2,50,000 

2,962.50 

1.53,000 

1,60.000 

2,422.50 

2,50,000 

2,55,1 00 

2,992.50 

1,60,000 

1,65,000 

2,452.50 

2,55,000 

2,60X00 

3,022.50 

1,65,000 

1,70,000 

2,482-50 

2,60,000 

2,65.000 

3-052.50 

1,70,000 

1,75,000 

2,512-50 

2,65,000 

2,70.000 

3,082.50 

1,75,000 

1,80,000 

2,542.50 

2,70,000 

2,75,000 

3,112.50 

1.80,000 

1.85.0C0 

2,572.50 

2.75,000 

2,80.000 

3,142.50 

1.85,030 

1,90,000 

2,602-50 

2,80,000 

2-85.000 

3,172.50 

1,90.000 

1,95,000 

2,632.50 

2.85,000 

2.90X00 

3 202.50 

2,95,000 

2,00,000 

2,662.50 

2.90,000 

2,95.000 

3.232.50 

2,00.000 

2,05,000 

2,692.50 

2,95,000 

3,00.000 

3,262.50 

2,05,000 

2,10,000 

2,722.50 

3X0,000 

3.05,000 

3.2)2.50 

2,1.0,0 JO 

2,15,000 

2,752.50 

• 

3,05,000 

3,10,000 

3.322.50 

2,15,000 

2,20,000 

2,782.50 

3,10.000 

3,15,000 

3,352.50 

2 2 ),000 

2,25,000 

2,812.50 

3,15,000 

3,20,000 

3382.50 

2,25,000 

2,30,000 

2,842.50 

3,20,000 

3,25X00 

3,412.50 

2.33,000 

2,35,003 

2,872.50 

3,25,000 

3,30.000 

3,442.50 
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SCHEDULE I —contd. 



Ad valorem fees —contd. 




When the 
amount 


or value 
'• >f the 

subject - 

matter 

exceeds- 

But does 
dot 

exceed- 

Proper fee 

Rs- 

Rs. 

Rs- P- 

3,30,001 

3,35,000 

3,472.50 

3,33,000 

3,40,000 

3,502.50 

3,40,000 

3,45,000 

3,532.50 

3,45,000 

3,50,000 

3,562.50 

3,50,000 

3,55,000 

3,592.50 

3,55,000 

3,60,000 

3,622.50 

3,60,000 

3,65,000 

3,652.50 


When the 
amount 


or value 
of the 
subject- 
matter 
exceeds. 

But does 
net 

exceed. 

Proper fee 

Rs- 

Rs. 

Rs- P. 

3,65,000 

3,70,000 

3,682.50 

3,70,000 

3,75,000 

3,712-50 

3,75,0i 0 

3,80,000 

3,742.50 

3,80,000 

3,85,01 0 

3,772.50 

3,85, n C0 

3,90,000 

3,802.50 

3,90,000 

3,95,600 

3,832.50 

3,95,000 

4,00/100 

3,862.50 


And when the amount or value of the subject-matter 
exceeds Rs. 4,00,000 the proper fee leviable shall be 
Rs. 3,862.50 plus Rs. 30 for each five thousand rupees or 
part thereof in excess of Rs. 4,00,000. 


THE COURT FEES ACT, 1977 (1920 A. D.) 

SCHEDULE H. 


Fixed Fees 



1. Added by Act VIn oi lyyo. 

2, Sybstitytetf for "two annas’’ by Act V of 1958. 
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SCHEDULE II.— contd* 
Fixed fees. —contd. 


Number. 


I. Application or 
petition-— contd. 



Proper fee. 


’[15 P-] 


other than a princi¬ 
pal Civil Court of 
original jurisdiction, 
or to any Court of 
Small Causes or to a 
Collector or other 
officers of revenue 
in relation to any 
suit or case in which 
the amount or value 
of the subject-matter 
is less than fifty 
rupees; 

or when presented to 
any Civil, Criminal 
or Revenue Court 
2 [or Registration, 

Office] for the pur¬ 
pose of obtaining a 
copy or translation 
of any judgment, 
decree or order 
passed by such Court, 
or of any other 
document on record 
in such Court or 
Office. 

(b )-—When containing a 
complaint or charge 
] of any offence other 

than an offence for 
which Police Officers 
may, under the Cn- 
m i n a 1 Proced ure 
Code, arrest without 
warrant, and presen - 
ted to any Criminal 
Court ; 

I or when presented to a I n 

Civil, Criminal or yiOne rupcej. 

Revenue Court 2 [or ■ 1 


j 


■ 

f 


1. Substituted for "two annas” by Act V of 1958. 

2. Added by Act VIII of 1990. . published 

3. Substituted for "eight annas” by Notification No. 12-L/86 pw« 

in the Government Gazette dated 28th Maghar, 1986. 
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SCHEDULE II*— contd. 
Fixed fees. —contd. 



Number. 


Application or 
petition.— contd. 



Proper fee. 


to a Registrar under 
the Registration Act] 
or to a Collector, or 
any Revenue-officer 
having jurisdiction 
equal or subordinate 
to a Collector, or to 
any Magistrate or 
the head of any De¬ 
partment other than 
a Minister in his 
executive capacity, 
and not otherwise 
provided for by this 
Act; 

or to deposit in Court 
revenue or rent; 

or for determination by 
a Court of the 
amount of compensa¬ 
tion to be paid by 
landlord to his 
tenant. 

(c).—When presented to 
a Minister in his exe¬ 
cutive capacity and 
not otherwise provi¬ 
ded for by this Act, 

—When presented to 
the High Court— 

(i) Under the Companies 
Act, 1977, for wind¬ 
ing up a Company. 

(ti) Under the same Act 
for taking some other 
judicial action. 


« 


* 

J 


Two rupees. 




One hundred 
J rupees. 


>-Five rupees. 


I. Clause (d) (as amended by Notification No. 2, dated 21st July, 1921) 
substituted by Notification No. 12-L/86 published in Government Gazette dated 
28th Maghar, 1886. Clause (e) also added by the same Notification. 
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TIIE COURT FEES ACT, 1977 (1920 A. D. ) 


SCHEDULE II.— contd 
Fixed fees. — contd. 


Number. 



I. 


Application or 
petition .—contd 


(in) In all other cases not 
otherwise provided 
for by this Act. 


[(e)-—When presented or 
addressed to 2 [the 
Government] 
net otherwise 
vided ior by 
Act. 


and 

pro- 

this 


3 [ Exemptions. — 

I Petitions from 
widows, orphans and 
Military Pensioners 
when submitted to 
2 [The Government], to 
Council or Ministers. 

2. Applications tor 
employment in Go¬ 
vernment s e rv i c e 
when sent in response 
to Government adver¬ 
tisement s 

3. Petitions from 
pensioners with re¬ 
gard to their pensions. 

4. Applications by 
Civil and Military 
Officers regarding 
questions arising out 
of the service such as 
applications for grant 
of increment, transfer, 
leave etc. 

5. Applications for 
scholarships. 

6. Applications for 
grant-in-aid to schools, 

Maktabs and i athsha- 

las •_ 

1. Clause (d) (as amended by Notification No. 2, dated 21st July, 1921) 
substituted by Notification No. 12-L/86 published in Government Gazette dated 
28th Maghar, 1986. Clause (e) also added by the same Notification. 

2. Substituted by Act X of 2010 for "His Highness the Maharaja 

Bahadur’’. , , .. . , 

3. Exemptions 1—11 added by Notification No. 8-L/1991 published in 

Government Gazette dated 23rd Katik, 1991. 


Proper fee 


j^Two rupees] 


1 


^Two rupees.] 


J 
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SCHEDULE 11,—contd. 
Fixed fees -— contd. 


Number. 



Proper fee. 


7. Applications for 
grant of loans from 
Provident Fund or tor 
house building or pur¬ 
chase of motor-car. 

8. Petitions from 
widows and orphans 
fcr grant of compas¬ 
sionate allowance. 

9. Applications for 


enquiries received 


from contractors and I 
* licensees arising out I 
of. the operation of I 
such contraccs and I 
licences but not appli- I 
cations for any con- I 
cessions or remissions I 

10. A p p 1 i c a- I 
tions from the public I 
or public bodies fori 
repairs to drains, I 
roads, ghats, bathing I 
places or stand pipes I 
or for provision cf I 

light and water whe- I j 

ther in towns or in I I 

' rural areas. I 

11. Applications 
from Muafidars o r 
Mukarraridars fo r 
payment or settle¬ 
ment of their pending 

claims]. \ 

’[12. Applications for 
registration of arms]. 

z [13. Applications 
made by Officer-in¬ 
charge Kashmir Wil¬ 
lows to the Customs 
Officer for purposes ol 
securing attestation 
import and export 
ce rtificate.] 

1. Exemption 12 added by Notification No. 6-L/1992 council order 
No. 72 of 1930 published in Government Gazette dated 30th Phagan. 1992. 
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SCHEDULE n-contd. 
Fixed fees. —contd. 


Number. 


Proper fee. 


I - A. Application to I When the Court grants 
any Civil Court (the application and is of 
that records may be [opinion that the trans- 
called ior from [mission involves the use of 
another Court. [post. 


2. Application ior 
leave to sue as a 
pauper. 

3. Application for 
leave to appeal as 
pauper. 


*'«)— 


4. Omitted. 

5. Plaint or memo¬ 
randum of appeal in a 
suit to establish or 
disprove a right of 
occupancy. 

6. Bail - bond or 
other instrument of 
obligation given in 
the abse nee ot any 
other provision in this 
A ct. 

7. Omitted. 

8. Omitted. 

9. Omitted. 

10- Mukhtarnama or 
Wakalatnama 3 [o r 
any paper signed by 
an Advocate signify¬ 
ing or intimating that 
he is retained for a 
party]. 


1 

I 


When presented to 
a lower Court. 

(fo)—-When presented to 
a District Court or 
the High Court or 
the Revenue Minis¬ 
ter. 


j 


y 


j 


7 d P. in addition 
to any fee leviabl* 
on the application 
under clauses(a) & 
(b) of Art. I to this 
Schedule. 

50 P. 


One rupee. 
Two rupees. 


’[One rupee]. 


[One rupee]. 


When presented for the 
conduct of any one case. 

( a )—to 4 [the Gover- | Two rupees, 

nor], the High 
Court or a Minister. 


1. Substituted for ’’eight annas” by Notification No. 12-L/86 published 

in the Government Gazette dated 28th Maghar, 1986. , 

2. Substituted by Act XXI of 1989—Notification No. 39-L/89 published 
in Government Gazette dated 8th Poh, 1989 for "eight annas” in Article 6. 

3. Added by Act XXI of 1989. 

4. Substituted by the Constitution of Jammu and Kashmir (Sixtn 
Amendment! Act, 1965. 
















THE COURT FEFJS ACT, 1977 (1920 A. D.) 


297 


SCHEDULE II.— contd. 
Fixed fees.— contd. 


Number. 


31. Memorandum 
of appeal when the 
appeal is not from a 
decree or an order 
having the force of a 
decree, and is presen¬ 
ted— 


Proper fee. 


(b )—to the District or | One rupee. 
Sessions Court. 


(c) to any other Civil, 
Criminal or Reve¬ 
nue Court or Reve¬ 
nue Office. 


’[One rupee] 


GO- 


to 2 [the Gover¬ 
nor] or the High 
Court or a Minister. 


’[Four rupees]. 


KW- 


to the District or I One rupee. 
Session Court. 


(c)—to any other Civil 
or Revenue Court 
or Revenue Office. 


’[One rupee]. 


12. 

Omitted. 

13. 

Omitted. 

14. 

Omitted. 

15. 

Omitted. 

16. 

Omitted. 

17. 

Plaint or memo- 


randum of appeal in 
each of the following 
suits : — 

i. ( a) to alter or set 
aside a sum¬ 
mary decision 
or order of a 
Civil Court; 


Ten rupees, 


Gazette date^^Xh’fr, N °' 12 ' L/86 *> ublished *» Government 

AmendmentfAcfm^ ** Constitution of Jammu and Kashmir (Sixth 
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SCHEDULE II -contd. 
Fixed fees. —contd- 


Number. 


( b) To alter or set 
aside a sum¬ 
mary decision 
or order of a 
Revenue Court, 
not otherwise 
provided for; 

ii. to alter or cancel 
any entry in a regis 
ter of the names of 
proprietors of revenue- 
paying estates ; 

iii. to obtain a dec¬ 
laratory decree where 
no consequential re¬ 
lief is prayed ; 

iv to set aside an 
award; 

v. to set aside an 
adoption; 

vi. every other suit 
where it is not possi¬ 
ble to estimate at a 
money-value th« sub¬ 
ject matter in dispute, 
and which is not 
otherwise provided 
for by this Act; 

vii. an appeal from a 
preliminary decree 
passed under rules 13, 
15.16 or 18(fc)of order 
XX of the Code of 
Civil Procedure. 



Proper fee. 


’[Two rupees] 


Ten rupees 


Ten rupeesi 


1. Substituted by Act XXI of 1989—Notification No. 39-L/89 published 
in Government Gazette dated 8th Poh, 1989 for "eight annas in Article 

17(i)(b). . . --^ 
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SCHEDULE II.— concld. 
Fixed fees. —contd. 


Number. 


18 Application un¬ 
der Schedule II, Para 
17, of the Code of 
Civil Procedure. 

19. Agreement in 

writing stating a ques¬ 
tion for the opinion 
of the Court under 
the Code of Civil Pio- 
cedure, 1977. 

20. Omitted. 

21. Plaint or memo¬ 
randum of appeal in a 
suit for restitution of 
conjugal rights or cus¬ 
tody of a wife. 

’22. Plaint or memo¬ 
randum oV appeal in a 
suit by a reversioner 
under the Customary 
Law for a declaration 
in respect of an alie¬ 
nation of ancestral 
land. 



Proper fee. 


Ten rupees. 


Five rupees. 


Twenty rupees, 


ment tetta dlSrflm? N °' 12 ‘ L/88 published in G “ 
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SCHEDULE III. 

(See section 191.) 

FORM OF VALUATION (TO BE USED WITH SUCH MODIFI¬ 
CATIONS, IF ANY. AS MAY BE NECESSARY). 

IN THE COURT OF 

Reprobate of the Will oj (or admission of 

the property and credits of ,) deceased. 

I (“Solemnly affirm' 

make oath’ 

and say that I am the executor (or one of the executors or one of 
the next kin) of , deceased, and that I have truly 

set forth in Annexure A to this affidavit all the property and credits 
of which the above named deceased died possessed or was entitled 
to at the time ol his death, and which have come, or are likely to 
come, to my hands. 

2. I further say that I have also truly set forth in Annexure 
B all the items I am by law allowed to deduct. 

3. I further say that the said assets exclusive only of such last 
mentioned items, but inclusive of all rents, interest, dividends and 
increased value's since the date of the death of the said deceased, are 
under the value of 

ANNEXURE A. 

VALUATION OF THE MOVABLE AND IMMOV- 
ABLE PROPERTY OF , DECEASED. 

Cash in the house and at the banks, house-hold goods, 
wearing-apparel, books, plate, jewels, etc. 

(State estimated value according to best of Executor's 
or Administrator's belief). 

Property in Government securities transferable at 
the Public Debt Office. 

(State description and value at the price of the day ; 
also the interest separately, calculating it to the 
time of making the application.) 

Immovable property consisting of 

(State description giving, in the case of houses, the 
assessed value, if any, and the number of years, 
assessment, the market-value is estimated at. 
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and, in the case of land, the area, the market- 
value, and all rents that have accrued.) 

Leasehold property ****** 

(If the deceased held any leases for years determina¬ 
ble, state the number of years' purchase the 
profit rents are estimated to be worth and the 
value of such, inserting separately arrears due 
at the date of death and all rents received or due 
since that date to the time of making the 
application). 

Property in public companies, 

(State the particulars and the value calculated at the 
price of the day ; also the interest separately, 
calculating it to the time of making the appli¬ 
cation.) 

Policy of insurance upon life, money out on mortgage 
and other securities, such as bonds, mortgages, 
bills, notes and other securities for money. 

(State the amount of the whole ; also the interest 
separately, calculated it to the time of making 
the application.) 

Book debts 

(Other than bad) 

Stock in trade 

(State the estimated value, if any.) 

Other property not comprised under the foregoing 
heads 

• • • 

(State the estimated value, if any.) 

Total 

Deduct amount shown ; n Annexure B not subject 
to duty 


Net Total 


3 °2 ’ THE COURT FEES ACT, 1977 (1920 A. D.) 

ANNEXURE B. 

__ SCHEDULE OF DEBTS, ETC. 

Amount of debts due and owing from the deceased, 
payable by law out of the estate 

Amount of funeral expenses 

Amount of mortgage incumbrances 

Property held in trust not beneficially or with general 
power to confer a beneficial interest 

Other property not subject to duty 

Total ... 
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ACT NO. VIII OF 1977. 

CONTENTS. 

Preamble. 

Section. Section. 


CHAPTER I. 
PRELIMINARY. 

1. Short title, extent and 
commencement. 

2. Savings. 

3. Interpretation-clause. 


CHAPTER II. 

POUNDS AND POUND- 
KEEPERS. 

t. Establishment of pounds. 

5. Control of pounds. 

Rates of charge for feeding 
impounded cattle. 

6. Appointment of pound- 

keepers. 

Suspension or removal of 
pound-keepers. 

Pound-keepers may hold 
othe offices. 

Pound-keepers to be "pub¬ 
lic servants". 

Duties of pound-keepers. 

7. To keep-registers and fur¬ 
nish returns. 

0. To register seizure. 


9. To take charge of and feed 
cattle. 


CHAPTER III. 
IMPOUNDING CATTLE. 

10. Cattle damaging land. 
Police to aid seizures. 

11. Cattle damaging public 
roads, canals and embank¬ 
ments. 

12. Fines for cattle impounded. 
List of fines and charges 
for feeding. 


CHAPTER IV. 

DELIVERY OR SALE OF 
CATTLE. 

13. Procedure when owner 
claims the cattle and pays 
fines and charges. 

14. Procedure if cattle b? not 
claimed within a week. 

15. Delivery to owner dis¬ 
puting legality of seizure, 
but making deposit. 

16. Procedure when owner 
refuses or omits to pay the 
fines and expenses. 
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Section. Section. 


Deduction of fines and ex¬ 
penses. 

Delivery of unsold cattle 
*» 

and balance of proceeds. 
Receipt. 

17. Disposal of fines, expenses 
and surplus proceeds of 
sale. 


18. Omitted. 

19. Officers and pound-keepers 
not to purchase cattle at 
sales under Act. 

Pound-keepers when not 
to release impounded 
cattle. 


CHAPTER V. 

COMPLAINTS OF ILLEGAL 
SEIZURE OR DETENTION. 

20. Power to make complaints. 

21. Procedure on complaint. 

22. Compensation for illegal 
seizure or detention. 

Release of cattle. 

23. Recovery of compensation. 


CHAPTER VI. 

2 1 Penalty for forcibly oppo¬ 
sing the seizure of cattle 
Ot rescuing the same. 


25. Recovery of penalty for 
mischief committed by 
causing cattle to trespass. 

26. Penalty for damage caused 
to land or crops or public 
roads by pigs. 

2?. Penalty on pound-keeper 
failing to perform duties. 

28. Application of fines re¬ 
covered under sections 25, 
26, or 27. 


CHAPTER VII. 

SUITS FOR COMPENSATION. 

29. Saving of right to sue for 
compensation. 

30. Set-off. 


CHAPTER VIII. 
SUPPLEMENTAL. 

31. Power of Deputy Inspector 
General of Police to fix 
and revised the scale of 
charges. 

32. Use of pounds for up-keep 
of unclaimed or attached 
cattle. 

33. Transfer of functions and 
surplus to any local body. 

SCHEDULE—Omitted. 
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ACT NO. VIII OF 1977- 

[Sanctioned, by His Highness the Maharaja Sahib 
Bahadur -per Chief Minister’s Endorsement No. 8372, dated 
Uth September, 1920, read with State Council Resolution 
No. 1, dated 8th April, 1925. (Notification No. 14-L/81). \ 

An Act to consolidate and amend the law relating to 

Trespasses by Cattle. 

WHEREAS it is expedient to consolidate and amend 
Preamble. the law relating to trespass by cattle ; 

It is hereby enacted as follows :— 

CHAPTER I. 

PRELIMINARY. 


Short title, extent L C 1 ) Thi s Act may be called the 
and commencement. Cattle Trespass Act, 1977. 

(2) It extends to the whole State, except such 
towns or local areas as ^the Government] by notification 
in the Jammu and Kashmir Government Gazette, may 
from time to time exclude from its operation. 

(3) It shall come into force on the 1st day of Baisakh, 
1978. 

2. All pounds established, pound-keepers appointed 

Savings and villages determined under the State 

Council Circular No. 30 of 1889 (relating 
to trespasses by cattle), shall be deemed to be respectively 
established, appointed and determined under this Act. 

3. In this Act:— 


"Officer of Police” includes also village watchmen 

Interpretation and 2 [ in an y local area With respect to 

clause. which a Notification under section 33 is 

for the time being in force, also any employee of the local 


1. Substituted by Act X of 2010 for "His Highness’ Governn^t, 

Jammu and Kashmir”. (For earlier amendments see Notification 22-L/83 and 

ll-L/84.) 


2. Added by Notification 22-L/83 published in Government Gazette 
fated 19th Magh, 1983. 
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authority referred to in that section.] 

Cattle" includes also elephants, camels, buffaloes, 
horses, mares, geldings, ponies, colts, fillies, mules, asses, 
pigs, rams, ewes, sheep, lambs, goats, kids. 

1 ["Local authority” means any body of persons for 
the time being invested by law with the control and ad¬ 
ministration of any matters within a specified local area, 
and 

"Local fund" means any fund under the control or 
management of a local authority.] 


CHAPTER II. 

POUNDS AND POUND-KEEPERS. 

4. Pounds shall be established at such places as 

the 1 2 [Deputy Inspector General] of 
Establishment of Police of a Province subject to the gene- 
pouncs ral control of the Government from 

time to time directs. 

The village by which every pound is to be used shall 
be determined by the 2 [Deputy Inspector Generali of 
Police of a Province. 


5. The pounds shall be under the control of 

the 2 [Deputy Inspector General] of 
Control of pounds. Police of a Province ; and he shall fix, 

Rates of charge for an <3 ma y Lom time to time alter, the 
Sttie s im P°' unded rates of charge for feeding and watering 

impounded cattle. 


6. The 2 [Deputy Inspector General] of Police of a 

Province shall also appoint for each 
pound a pound-keeper. 


Appointment 

pound-keepers. 


of 


Every pound -keeper appointed by the 2 [Deputy Inspec¬ 
tor General] of Police of a Province 
may be suspended or removed by him. 


Suspension or remo 
val of pound-keepers. 


1. Added by Notification 22-L/83 published in Government Gazette 
dated 10th Magh 1983. 

2. Substituted by Act X of 2010 for "Superintendent.” 


307 


CATTLE-TRESPASS ACT, 1977 (1920 A. D.) 

Any pound-keeper may hold simultaneously any other 
Pound-keepers may office under Government. 

hold other offices. ' 

Every pound-keeper shall be deemed a public servant 

Pound-keepers to be the meaning of the Ranbir Penal 

"public-servants”. Code. 


Duties of Pound-keepers. 

7. Every pound-keeper shall keep such registers and 

To keep registers iUrn ^ s ^ such returns as the Govern- 
and furnish returns. ment from time to time direct. 

8. When cattle are brought to a pound, the pound- 
To register seizures. keeper sha11 enter in his register— 


(a) the number and description of the animals. 

/ 


u (b) 

brought, 


the day and hour on and at which they were so 


(c) the name and residence of the seizer, and 

, n f me an d residence of the owner, if known 

and shall give the seizer or his agent a copy of the entry. 

9. The pound-keeper shall take charge of, feed and 

To take charge of water the cattle until they are disposed 
and feed cattle. of as hereinafter directed. 


CHAPTER III. 

IMPOUNDING CATTLE. 

Cattle damaging , The culti vator or occupier of any 

land. land, 

or any person who has advanced cash for the cultiva¬ 
tion of the crop or produce on any land, 

or the vendee or mortgagee of such crop or produce 
or any part thereof, P 
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may seize or cause to be seized any cattle trespassing 
on such land, and doing damage thereto or to any crop or 
produce thereon, and send them or cause them to be sent 
within twenty-four hours to the pound established for the 
village in which the land is situate. 


All officers of Police shall, when required, aid in pre¬ 
venting (a) resistance to such seizures, 
Police to aid sei- and (b) rescue from persons making 

such seizures. 


11. Persons in charge of public roads, pleasure- 

grounds, plantations, canals, drainage- 
cattie damaging works, embankments and the like, and 

public roads, canals - j-, 1 

and embankments. omcers ot Police, may seize, or cause to 

be seized, any cattle doing damage to 
such roads, grounds, plantations, canals, drainage-works, 
embankments, and the like, or the sides or slopes of such 
roads, canals, drainage-works or embankments, or found 
straying thereon, 

and shall send them or cause them to be sent within 
twenty-four hours to the nearest pound. 

12. ^For every head of cattle impounded as afore- 

Fines for cattle im - said - the Pound-keeper shall levy a fine 
pounded. according to the following scale :— 


1. Elephant 

2. Carnal 


Rs. P. 

. 6.00 Per day 

. 3.00 „ „ 


3. Buffalo, horse, mare gelding or 

pony ... ... ... 2.00 „ 

4. Bull, bullock, cow, heifer or 

ass ... ... ... 1.50 „ 


5. * Pig, sheep, ram or ewe 


... 0.50 ,, 


6. Goat ... ... ... 1.00 „ „] 

NOTE.—Calf, lamb, kid, colt or filly under six months shall be 
charged at half rates. 


First paragraph of section 12 substituted by Act X of 1955. 
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Provided that when it appears to the Government 
from the report of ^Deputy Inspector General] of Police 
of a Province, or on the representation of a local authority, 
that, in any local area subject to the jurisdiction or control 
of such 1 [Deputy Inspector General! of Police or autho- 
rity, cattle habitually allowed to trespass on land and 
damage crops or other produce thereon, the Government 
may, by notification in the Jammu and Kashmir Govern¬ 
ment Gazette,direct that, for every head of cattle of any 
kind specified therein which may be seized within such 
local area and impounded as aforesaid, the pound-keeper 
shall levy such fine, not exceeding double the fine men¬ 
tioned in the fore-going scale as may be prescribed in the 
notification. 

All fines so levied shall be sent to the 1 [Deputy 

Inspector General] of Police of a Pro- 
List of fines and vince through such officer as 2 [the 

charges for feeding. ^ ,, ,• , L 

GovernmentJ from time to time direct. 

i 

r 

A list of the fines and of the rates of charge for feeding 
and watering cattle shall be stuck up in a conspicuous 
place on or near to every pound. 

2 [The Government] may at any time, by notification 
in the Jammu and Kashmir Government Gazette, cancel or 
vary a notification under the proviso to the first paragraph 
of this section. 


i - 


CHAPTER IV. 

DELIVERY OR SALE OF CATTLE. 

13. If the owner of the impounded cattle or his agent 

appear and claim the cattle, the pound- 


Procedure 


owner claims the cattle ke6p6r shall deliver them to him on 

charges ays fines and P a y men t °f the fines and charges in¬ 
curred in respect of such cattle. 


The owner or his agent, on taking back the cattle, 
shall sign a receipt for them in the register kept by the 
pound-keeper. 


1. Substituted by Act X of 2010 for "Superintendent”. 

2. Substituted by Act X of 1996 for "His Highness”. 
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14. If the cattle be not claimed within seven days 
Procedure if cattle ^ rorn the date of their being impounded, 

a e ueek cla,mtd wi,hin lhe fact shall be reported to a Magist¬ 
rate whom the Magistrate of the Dis¬ 
trict appoints in this behalf. 


Such Magistrate shall thereupon stick up in a conspi¬ 
cuous part of his office a notice stating— 


(a) the number and description of the cattle, 

(b) the place where they were seized, 

(c) the place where they are impounded, 

and shall cause proclamation of the same to be made 

by beat of drum in the village and at the market-place 
nearest to the place of seizure. 


, If , th i e ca ^. e n °t claimed within seven days from the 
date of the notice, they shall be sold by public auction by 
the said Magistrate, or an officer of his establishment de¬ 
puted for that purpose, at such place and time and subject 
cO such conditions as the Magistrate of the District by 
general or special order from time to time directs : 


, Provided that, if any such cattle are in the opinion of 

the Magistrate, not likely to fetch a fair price if sold, as 

a ores aid they may be disposed of in such manner as he 
thinks fit. 



Delivery 
disputing 
seizure but 
posit. 


If the owner or his agent appear and refuse to 

pay the said fines and expenses, on the 

iegaiity Vn of S round that the seizure was illegal, and 
making do- that the owner is about to make a com¬ 
plaint under section 20, then upon de¬ 


posit of the fines and charges incurred 
an respect of the cattle, the cattle shall be delivered to him. 


16. 


If the owner or his agent appear and refuse or 

omit to pay or (in the case mentioned 
in section 15) to deposit the said fines 
and expenses, the cattle, or as many of 
them as may be necessary, shall be sold 
by public auction by such Magistrate, at such place and 


Procedure when 
owner refuses or omits 
to pay the fines and 
expenses. 
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time and subject to such conditions, as are referred to in 
section 14. 


The fines leviable and the expenses of feeding and 

Deduction Of fines watering together with the expenses of 
and expenses. sale, if any, shall be deducted from the 

proceeds of the sale. 


The remaining cattle and the balance of the purchase- 
_ .. . ,. money, if any, shall be delivered to the 

Delivery of unsold j ■> j ■> 

cattle and balance of owner or his agent, together with an 
proceeds. account showing— 


(a) the number of cattle seized, 

(b) the time during which they have been im¬ 
pounded, 

(c) the amount of fines and charges incurred, 

, (d) the number of cattle sold, 

(e) the proceeds of sale, and 

(f) the manner in which those proceeds have been 
disposed of. 

The owner or his agent shall give a receipt for the 

cattle delivered to him and for the 
Receipts. balance of the purchase-money (if any) 

paid to him according to such account. 


Disposal of fines, ex¬ 
penses and surplus 
proceeds of sale. 


17. The Magistrate by whom the sale 
was made shall remit to the treasury the 
fines so deducted. 


The charges for feeding and watering deducted under 
section 16 shall be paid over to the pound-keeper, who 
shall also retain and appropriate all sums received by him 
on account of such charges under section 13. 

r The surplus unclaimed proceeds of the sale of cattle 
shall be held in deposit for three months, and if no claim 
thereto be preferred and established within that period 
shall, at its expiry, be remitted to the treasury. 

18, Omitted. 
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19. No Magistrate, Officer of Police, or other officer 

Officers and pound- G1 ' Pound-keeper appointed under the 
keepers not to pur- provisions herein contained, shall direc- 

under Act!* 0 c,t Sdle ‘' or indirectly, purchase any cattle at 

a sale under this Act. 


No pound-keeper shall release or deliver any impoun¬ 
ded cattle otherwise than in accordance 
Pound-keepers when with the former part of this Chanter 
ded cattle. unless such release or delivery is 

ordered by a Magistrate or Civil Court. 

CHAPTER V. 


COMPLAINTS OF ILLEGAL SEIZURE OR DETENTION. 

20. Any person whose cattle have been seized under 

1 his Act, or, having been so seized, have 

pi^ntT to makc com " been detai ned in contravention of this 

Act may, at any time within ten days 

from the date of the seizure, make a complaint to *fa Judi- 
cial Magistrate having Jurisdiction.] 


21. The complaint shall be made by the complainant 

in person, or by an agent personally 

iaint Cedure ° n com " acc l ua inted with the circumstances. It 
P a ' nt nray be either in writing or verbal. If 

it be verbal, the substance of it shall be taken down in 
writing by the Magistrate. 


If the Magistrate, on examining the complainant or 
is agent sees reason to believe the complaint to be well 
ounded, he shall summon the person complained against, 
and make an enquiry into the case. 

22. If the seizure or detention be adjudged illegal, 

. the Magistrate shall award to the com- 
Compensation for plainant, for the loss caused by the 
tenfkln SulZure ° r de ~ seizure or detention, reasonable com¬ 
pensation, not exceeding one hundred 
rupees, to be paid by the person who made the seizure or 
detained the cattle, together with all fines paid and expenses 


--—;- 1 -——- 

1 Substituted by Act XL of 1966. 
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incurred by the complainant in procuring the release of the 
cattle ; 


Release of cattle. 


and> if the cattle have not been released, the Magis- 

rate shall, besides awarding such com¬ 
pensation, order their release, and direct 
that the fines and expenses leviable under this Act shall be 
paid by the person who made the seizure or detained the 
cattle. ,,•< 


Recovery 

pensation. 


23. The compensation, fines and expenses mentioned 

in section 21 may be recovered as if they 
were fines imposed by the Magistrate. 


of com- 


CHAPTER VI. 
PENALTIES. 


Penalty for forcibly 
opposing the seizure of 
cattle or rescuing the 
same. 


24. Whoever forcibly opposes the 
seizure of cattle liable to be seized 
under this Act, 


and whoever rescues the same after seizure, either 
from a pound or from any person taking or about to take 
them to a pound, such person being near at hand and acting 
under the powers conferred by this Act, 

shall on conviction before J [a Judicial Magistrate,! be 
punished with imprisonment for a period not exceeding one 
month, or with fine not exceeding fifty rupees, or with both. 

25. Any fine imposed under the next following 

section or for the offence of mischief by 

tor S ?omm”t a ted causing cattle to trespass on any land 
by causing cattle to may be recovered by sale of all or any 
trespass. of the cattle by which the trespass was 

committed, whether they were seized 
in the act of trespassing or not, and whether they are the 
property of the person convicted of the offence, or were 
only in his charge when the trespass was committed. 

«—-—■■— . 


1 ^Substituted by Act XL of 1966 for "a Magistrate”. 
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2(5. Any owner or keeper of pigs who, through neglect 

or otherwise, damages or causes or 
rviu.iiy for d.DiKigo permits to be damaged any land, or any 

caused to land or crops _, _ , r i ■, , ,. 

or pubhc roads by pigs, ci op or produce of land, or any public 

road, by allowing such pigs to trespass 
thereon, shall on conviction before 1 \a Judicial Magis¬ 
trate.] be punished with fine not exceeding ten rupees. 


The Government by notification in the Jammu and 
Kashmir Government Gazette, may from time to time, with 
respect to any local area specified in the notification, direct 
that the foregoing portion of this section shall be read as if 
it had reference to cattle generally, or to cattle of a kind 
described in the notification, instead of to pigs only, or as 
if the words "fifty rupees” were substituted for the words 

ten rupees or as if there were both such reference and 
such substitution. 


27. Any pound-keeper releasing or purchasing or 
r , , delivering cattle contrary to the pro- 

keeper failing to per- visions ot section 19 or omitting to pro- 
ici-m dunes. vide any impounded cattle with suffici¬ 

ent food and water, or failing to perform 
any of the other duties imposed upon him by this Act, shall, 
over and above any other penalty to which he may be 
liable, be punished, on conviction before 1 \a Judicial 
Magistrate, | with fine not exceeding fifty rupees. 

Such fines may be recovered by deductions from the 
pound-keeper’s salary. 


28. All fines 


Application of lines 
recovered under sec¬ 
tion 25, 20, or 27. 


recovered under section 25, section 26, 
or section 27 may be appropriated in 
whole or in part as compensation for 
loss or damage proved to the satisfaction 
of the convicting Magistrate. 





1. Substituted by Act XL of 1966 for "a Magistrate”. 
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CHAPTER VII. 


SUITS FOR COMPENSATION. 


29. Nothing 


Saving of rights to 
sue for compensation. 


herein contained prohibits any person 
whose crops or other produce of land 
have been damaged by trespass of cattle 
from suing .for compensation in any 
competent Court. 


30. Any compensation paid to such person under 
Set _ off this Act by order of the convicting 

Magistrate shall be set-off and deducted 
from any sum claimed by or awarded to him as compen¬ 
sation in such suit. 


CHAPTER VIII. 


SUPPLEMENTAL. 

31. The 1 2 [Deputy Inspectors Generali of Police, may, 

within their respective jurisdictions, by 
Power of Deputy notification in the Jammu and Kashmir 

Pcfnce*tcffiandvise Government Gazette, fix or from time 
the scale of charges. to time revise the scale of charges for the 

up-keep of the impounded cattle for the 
purposes of this Act. 


32- The pounds established under this Act may, 

whenever necessary, be utilized for the 
up-keep of cattle to which the provisions 
of the law for the time being in force, 
relating to unclaimed or attached pro¬ 
perty apply. The expenses of such cattle shall be paid 
according to the scale in force. 


Pounds may be used 
for unclaimed or atta¬ 
ched cattle. 


2 [33. The Government may, from time to time subject 

Transfer of functions to such conditions as may be considered 
and surplus to any proper, by Notification in the Jammu 
local authority. and j^ashmir Government Gazette :— 


1. Substituted by Act X of 2010 for "Superintendents”. 

2. Section 33 added by Notification 22-L/83 published in Government 
Gazette dated 19th Magh 1983. 
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(a) transfer to any local authority all or any of the 

functions of the Government or the 1 [Deputy Inspector 

General] of Police of the Province under this Act within 

the local area subject to the jurisdiction of the local 
authority, and 

(b) direct that the whole or any part of the surplus 
accruing in such local area under section 17 of this Act shall 
be placed to the credit of such local fund or funds as may 
be formed for such local area ; 

and may from time to time by Notification in the Jammu 
and Kashmir Government Gazette cancel or vary any 
Notification under this section]. 




* 


\. Substituted by Act X of 2010 for "Superintendent”. 
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Act No. /X of 1977. 

| Sanctioned by His Highness the Maharaja Sahib 
Bahadur per Chief Minister's Endorsement No. 8372 dated 
11th September 1920 , read with State Council Resolution 
No. 1 dated 8th April , 1925 (Notification 14-L/81)]. 

WHEREAS it is expedient to define and amend certain 
Preamble. parts of the law relating to contracts ; 

It is hereby enacted as follows : — 


Short title, extent 
find commencement. 


(1) This Act may be called the Con¬ 
tract Act, 1977. 


(2) It extends to the whole of Jammu and Kashmir 
State. It shall come into force on the 1st day of Baisakh, 
1978. 

PRELIMINARY 


1-A. Nothing herein contained shall affect the provi- 

Enactments repeated Si ° nS ° f an y Act n0t hereby expressly 

repealed, nor any usage or custom of 

trade, nor any incident of any contract, not inconsistent 

with the provisions of this Act. 


2. In this Act the following words and expressions 

Interpretation are used in the following senses, unless 

clause. a contrary intention appears from the 

context :—. 


(a) When one person signifies to another his willing¬ 
ness to do or to abstain from doing anything, with a view 
to obtaining the assent of that other to such act or absti¬ 
nence. he is said to make a proposal. 

(b) When the person to whom the proposal is made 
signifies his assent thereto, the proposal is said to he 
accepted. A proposal, when accepted, becomes a promise: 

(c) The person making the proposal is called the 
’promisor” and the person accepting the proposal is called 
the promisee”. 

(d) When, at the desire of the promisor, the promisee 
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or any other person has done or abstained from doing, or 
does or abstains from doing, or promises to do or to abstain 
from doing, something, such act or abstinence or promise 
is called a consideration for the promise ; 

(e) Every promise and every set of promises, form¬ 
ing the consideration for each other, is an agreement , 

(f) Promises which form the consideration or part of 
the consideration for each other are called reciprocal 
promises ; 

(g) An agreement not enforceable by law is said to 
be void ; 

(h) An agreement enforceable by law is a contract ; 

(j) An agreement which is enforceable by law at the 
option of one or more of the parties thereto, but not at the 
option of the other or others, is a voidable contract , 

(j) A contract which ceases to be enforceable by law 
becomes void when it ceases to be enforceable. 


CHATPER I. 

OF THE COMMUNICATION, ACCEPTANCE AND 

REVOCATION OF PROPOSALS. 


3. The communication of proposals, the acceptance 

of proposals, and the revocation of pro- 

cept 0 a^e un a nd ti0 revoc^ posals and acceptances, respectively, 
tion of proposals. are deemed to be made by any act or 

omission of the party proposing, 
accepting or revoking by which he intends to communicate 
such proposal, acceptance or revocation, or which has the 

effect of communicating it. 


4. The communication of a proposal is complete 

when it comes to the knowledge of the 

co“e nicati ° n When Person to whom it is made. 

The communication of an acceptance is complete - 
as against the proposer, when it is put in a course of 
transmission to him, so as to be out of the power of the 
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acceptor ; 

as against the acceptor, when it comes to the know¬ 
ledge of the proposer. 

The communication of a revocation is complete— 

as against the person who makes it, when it is put 

into a course of transmission to the person to whom it is 

made, so as to be out of the power of the person who makes 
it; 

% 

as against the person to whom it is made, when it 
comes to his knowledge. 


Illustrations. 


(a) A proposes, by letter, to sell a house to B at a certain price. 

The communication of the proposal is complete when B 
receives the letter. 


(b) B accepts A’s proposal by a letter sent by post. 

The communication of the acceptance is complete— 
as against A, when the letter is posted ; 

as against B, when the letter is received by A. 


(c) A revokes his proposal by telegram. 

desnatrhpH reV n C - ati0n iS i complete as against A when the telegram is 
despatched. It is complete as against B when B receives it. 


evokes his acceptance by telegram. B’s revocation is com- 
whenTt reaches him 611 telegram is despatched, and as against A 


5. A proposal may be revoked at any time before 

the communication of its acceptance is 

P0?a e i V s 0 and 0 2ccepta P nct CO fP]f te as against the proposer, but 

’ not afterwards. 


An acceptance may be revoked at any time before 
the communication of the acceptance is complete as against 
the acceptor, but not afterwards. 

Illustrations. 

A proposes, by a letter sent by post, to sell his house to B. 

B accepts the proposal by a letter sent by post. 
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A may revoke his proposal at any time before or at the mo¬ 
ment when B posts his letter of acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the 
moment when the letter communicating it reaches A but not after¬ 
wards. 


Revocation how 
made. 


6. A proposal is revoked— 


(1) by the communication of notice of revocation by 
the proposer to the other party ; 

(2) by the lapse of the time prescribed in such pro¬ 
posal for its acceptance, or, if no time is so prescribed, by 
the lapse of a reasonable time, without communication of 
the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition 
precedent to acceptance ; or 

(4) by the death or insanity of the proposer, if the 
fact of his death or insanity comes to the knowledge of the 
acceptor before acceptance. 

absolute ance must be 7. In order to convert a proposal in¬ 
to a promise, the acceptance must— 

(1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable 
manner, unless the proposal prescribes the manner in 
which it is to be accepted. If the proposal prescribes a 
manner in which it is to be accepted, and the acceptance is 
not made in such manner, the proposer may, within a 
reasonable time after the acceptance is communicated to 
him, insist that his proposal shall be accepted in the pres¬ 
cribed manner and not otherwise ; but if he fails to do so, 
he accepts the acceptance. 


8. Performance of the conditions of a proposal, or 

the acceptance of any consideration for 
Acceptance by per- a reciprocal promise which may be 

receiving Con ccmside r a- offered with a proposal, is an acceptance 
tion. of the proposal. 

9. In so far as the proposal or acceptance of any 

Premises, express promise is made in words, the promise 
and implied. is said to be express. In so far as such 

proposal or acceptance is made otherwise than in words, 
the promise is said to be implied. 
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CHAPTER II. 


OF CONTRACTS, VOIDABLE CONTRACTS AND 

VOID AGREEMENTS. 


10. All agreements are contracts, if they are made by 

the free consent of parties competent 
to contract, for a lawful consideration 
and with a lawful object, and or not hereby expressly de¬ 
clared to be void. 


What agreements 
are contracts. 


Nothing herein contained shall affect any law in 
force in the State and not hereby expressly repealed, by 
which any contract is required to be made in writing or in 
the presence of witnesses, or any law relating to the regis¬ 
tration of documents. 


11. Every person is competent to contract who is of 

Who are competent the a § e of majority according to the law 
to contract. t.o which he is subject, and who is ot 

sound mind, and is not disqualified from contracting by any 

law to which he is subject. 


12. A person is said to be of sound mind for the 
. , purpose of making a contract if, at the 

mind for the purposes time when he makes it, he is capable ol 
of contracting. understanding it and of forming a 

rational judgment as to its effect upon his interests. 

A person who is usually of unsound mind, but 
occasionally of sound mind, may make a contract when he 
is of sound mind. 


A person who is usually of sound mind, but occa¬ 
sionally of unsound mind, may not make a contract when 
he is of unsound mind. 


Illustrations. 

(a) A patient in a lunatic asylum, who is at intervals cf sound 
mind, may contract during those intervals. 

(b) A sane man, who is delirious from fever or who is so drunk 
that he cannot understand the terms of a contract or form a rational 
judgment as to its effect on his interests, cannot contract whilst such 
delirium or drunkness lasts. 
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Consent” defined. 


13. Two or more persons are said to 
consent when they agree upon the same 
thing in the same sense. 


14. Consent is said to be free when it 

"Free consent" de- . . , 

fined. is not caused by— 

(1) coercion, as defined in section 15, or 

(2) undue influence, as defined in section 16, or 

(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 13, or 

(5) mistake subject to the provisions of sections 20, 
21 and 22. 

Consent is said to be so caused when it would not 
have been given but for the existence of such coercion, un¬ 
due influence, fraud, misrepresentation or mistake. 


«» 


15. "Coercion” is the committing, or threatening to 

commit, any act forbidden by the 
Ranbir Penal Code or the unlawful de- 


Coercion” defined. 


taining, or threatening to detain, any property, to the 
prejudice of any person whatever, with the intention of 
causing any person to enter into an agreement. 


Explanation .—It is immaterial whether Ihe Ranbir 

Penal Code is or is not in force in the place where the 
coercion is employed. 


Illustrations. 

A, on board ship on the high seas causes B to enter into an 
agreement by an act amounting to criminal intimidation under the 
Ranbir Penal Code. 

A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an offence by 
the law of England, and although section 500 of the Ranbir Penal 
Code was not in force at the time when or place where the act was 
done. 

16. (1) A contract is said to be induced by "undue 

. , „ influence” where the relations subsist- 

defined. mg between the parties are such that 

one of the parties is in a position to dominate the will of 
nthe other and uses that position to obtain an unfair advan¬ 
tage over the other. 
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rality of the foregoing principle a person is deemed to be in 
rahty of the foregoing principle, a person is deemd to be in 
a position to dominate the will of another_ 

( a) whei ; e he holds a rea l or apparent authority over 
the other, or where he stands in a fiduciary relation to the 
other : or 


mpnta , (b) where he makes a contract with a person whose 
mental capacity is temporarily or permanently affected by 
reason of age, illness, or mental or bodily distress. * 

thP w n{ 3 if Whe + u e a P e «on who is in a position to dominate 

transit- f another ’ enters into a contract with him, and the 
transaction appears, on the face of it or on the evidence 

su?h ' C rn\ f 6 unconscionabl e, the burden of proving that 
uoon thp^p Ct WaS n0t mduced b y undue influence shall lie 
other the perSOn in a P° sltlon to dominate the will of the 


of sec. :io» Sv7de"„c“ A™. aha “ P™™* 


illustrations. 

upon B*s Domini 1 of a< lat nC ^ money to his son ’ B - d^ing his minority, 
bond from R f nr g a n obtains > by misuse of parental influence, a 

advance. A employ^undVe^nflCence 311 ““ SUm dUe in FeSPeCt ° f the 

influence aslfif Te!t£*A% an 

influence SUm f ° r his professlonal -rvices. I employs^ndue 

tracts a (< fr^h b T eing in d / bt t0 B ’- the mone y- lend er of his village, con- 

lies on B to nrml-P°t h *+ r Ju S wbicb appears to be unconscionable. It 
fluence P at con * rac t w as not induced by undue in- 


A a PP Iles to a banker for a loan at a time when there is 

loa^evrent 1 ^ he money market. The banker declines to make the 
on th«fto™l unusually h iRh rate of interest. A accepts the loan 

ness and the ^ ls a transaction in the ordinary course of busi¬ 

ness, and the contract is not induced by undue influence. 


17. "Fraud” means and includes any of the follow- 

"Fraua” denned. acts committed by a party to a 

contract, or with his connivance, or by 
his agent, with intent to deceive another party thereto or 
his agent, or to induce him to enter into the contract:— 
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(1) the suggestion, as a fact, of that which is not 
true, by one who does not believe it to be true ; 

(2) the active concealment of a fact by one having 
knowledge or belief of the fact; 

(3) a promise made without any intention of 
performing it; 

(4) any other act fitted to deceive ; 

(5) any such act or omission as the law specially de¬ 
clares to be fraudulent. 

Explanation. —Mere silence as to facts likely to affect 
the willingness of a person to enter into a contract is not 
fraud, unless the circumstances of the case are such that, 
regard being had to them, it is the duty of the person 
keeping silence to speak, or unless his silence is, in itself, 
equivalent to speech. 


Illustrations. 

(a) A sells, by auction, to B a horse which A knows to be un¬ 
sound. A says nothing to B about the horse’s unsoundness. This 
is not fraud in A. 

(b) B is A’s daughter and has just come of age. Here, the 
relation between the parties would make it A’s duty to tell B if the 
horse is unsound. 


(c) B says to A "if you do not deny it, I shall assume that the 
horse is sound." A says nothing. Here A’s silence is equivalent to 
speech. 


, • ? ^ a . nci B ’ bein £ traders, enter upon a contract. A has pri- 
ate information of a change in prices which would affect B’s willing¬ 
ness to proceed with the contract. A is not bound to inform B. 


"Misreprescn ation” 18 - "Misrepresentation” means and 
defined. includes- 

, , (1) the positive assertion, in a manner not warranted 

by the information of the person making it, of that which is 
nqt true, though he believes it to be true ; 

(2) any breach of duty which, without an intent to 
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deceive, gains an advantage to the person committing it, or, 
any one claiming under him. by misleading another to his 
prejudice or to the prejudice of any one claiming under 
him ; 


(3) causing, however innocently, a party to an agree¬ 
ment to make a mistake as to the substance of the thing 
which is the subject of the agreement. 

19. When consent to an agreement is caused by 

Voidability of agree- coercion > fraud or misrepresentation, 
munti? without tree the agreement is a contract voidable at 

'° n ^ nt the option of the party whose consent 

was so caused. 

A party to a contract, whose consent was caused by 
iraud or misrepresentation, may, if he thinks fit, insist that 
the contract shall be performed, and that he shall be put in 
the position in which he would have been if the represen¬ 
tations made had been true. 

Exception. If such consent was caused by misrepre¬ 
sentation or by silence fraudulent within the meaning of 
section 17, the contract, nevertheless, is not voidable, if the 
par tv whose consent was so caused had the means of dis¬ 
covering the truth with ordinary diligence. 

Explanation —A fraud or misrepresentation which did 
not cause the consent to a contract of the party on whom 
such fraud was practised, or to whom such misrepresenta¬ 
tion was made, does not render a contract voidable. 

Illustrations. 

(a) A. intending to deceive B, falsely represents that five 
undred maunds of indigo are made annually at A’s factory, and 

thereby induces B to buy the factory. The contract is voidable at 
the option of B. 


(b) A, by a misrepresentation, leads B erroneously to believe 

that five hundred maunds of indigo are made annually at A’s factory. 

B examines the accounts of the factory, which show that only four 

hundred maunds of indigo have been made. After this B buys the 

factory. The contract is not voidable on account of A’s misrepresen¬ 
tation. 


(c) A fraudulently informs B that A’s estate is free from 
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incumbrance. B thereupon buys the estate. The estate is subject 
to a mortgage. B may either avoid the contract or may insist on its 
being carried out and the mortgage-debt redeemed. 

(d) B, having discovered a vein of ore on the estate of A, adopts 
means to conceal, and does conceal, the existence of the ore from A. 
Through A’s ignorance B is enabled to buy the estate at an under¬ 
value. The contract is voidable at the option of A. 

% 

(e) A is entitled to succeed to an estate at the death of B; B 
dies; C having received intelligence of B’s death, prevents the intelli¬ 
gence reaching A, and thus induces A to sell him his interest in the 
estate. The sale is voidable at the option of A. 


19-A. When consent to an agreement is caused by 
* Power to set aside undue influence, the agreement is a 
contract, induced by contract voidable at the option of the 
undue influence. party whose consent was so caused. 


Any such contract may be set aside either absolutely 
or, if the party who was entitled to avoid it has received 
any benefit thereunder, upon such terms and conditions as 
to the Court may seem just. 


Illustrations. 

(a) A’s son has forged B’s name to a promissory note. B, under 
threat of prosecuting A’s son, obtains a bond from A for the amount 
of the forged note. If B sues on this bond, the Court may set the 
bond aside. 


(b) A, a money-lender, advances Rs. 100 to B, an agriculturist, 
and by undue influence, induces B to execute a bond for Rs. 200 with 
interest at. 6 per cent per month. The Court may set the bond aside, 
ordering B to repay Rs. 100 with such interest as may seem just 


20. Where both the parties to an agreement are 


Agreement void 
where both parties are 
under mistakes as to 
matter of fact. 


under a mistake as to a matter of fact 
essential to the agreement, the agree¬ 
ment is void. 


Explanation .—An erroneous opinion as to the value of 
the thing which forms the subject-matter of the agreement 
is not to be deemed a mistake as to a matter of fact. 


Illustrations. 

(a) A agrees t<$ sell to B a specific cargo of goods supposed to 
be on its way from England to Bombay. It turns out that, before the 
day of the bargain, the ship conveying the cargo had been cast away 
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and the goods lost. Neither party was aware of the fact. The 
agreement is void. 

(b) A agrees to buy from B a certain horse. It turns out that 
the horse was dead at the time of the bargain though neither party 
was aware of the fact. The agreement is void. 

(c) A, being entitled to an estate for the life of B, agrees to sell 
it to C. B was dead at that time of agreement, but both parties were 
ignorant of the fact. The agreement is void. 

21. A contract is not voidable because it was caused 
to* E iaw 1 ° f mistakes as by a mistake as to any law in force in 

the State but a mistake as to a law not 
in force in the State has the same effect as a mistake of fact. 


Illustration. 

A and B make a contract grounded on the erroneous belief that 
a particular debt is barred by the Law of Limitation. The contract 
is not voidable. 


22. A contract is not voidable merely because it 

Contract caused by y as caused by one of the parties to it 

mistake of one party being under a mistake as to a matter of 
to matter of fact. fact 


23. The consideration or object 

What considerations lawful, Unless— 
and objects are lawful 
and what not. 


of an agreement is 


it is forbidden by law ; or 

is of such a nature that, if permitted, it would defeat 
the provisions of any law ; or 

is fraudulent; or ‘ i 

involves or implies injury to the person or property of 
another ; or 

the Court regards it as immoral or opposed to public 
policy. ... . • 

In each of these cases, the consideration otf object of 
an agreement is said to be unlawful. Every agreement of 
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which* the object or consideration is unlawful is void. 


'iw- . 


9 •> 


Illustrations. 


(a) A agrees to sell his house to B for 10,000 rupees. Here B’s 
promise to pay the sum of 10,000 rupees is the consideration for A’s 
nramise» ,to sell the house and A’s promise to sell the house is the 
considetktlon'for B’s promise to pay the 10,000 rupees. These are 
lkv^ful Considerations. 

* (b) A jpromises to pay B 1,000 rupees at the end of six months 
ifte/^ho owes that sum to B, fails to pay it. B promises to grant time 
to C accordingly. Here the promise of each party is the consideration 
for the promise of the other party and they are lawful considerations. 

(c) A promises, for a certain sum paid to him by B, to make 
good to B- the value of his ship if it is wrecked on a certain voyage. 
Here A!‘$ promise is the consideration for B’s payment, and B’s pay¬ 
ment is fhe consideration for A’s promise; and these are lawful consi¬ 
derations. 

(d) A promises to maintain B’s child, and B promises to pay A 
i/OOff Rupees'yearly for the purpose. Here the promise of each party 
is the consideration for the promise of the other party. They ar 

lawful considerations. 

(e) A, B and C enter into an agreement for the division among 
them of grains acquired, or to be acquired, by them by fraud, me 

agreement is void, as its object is unlawful. . wiK1 - 

.*• r.(fVA promises to obtain for B an employment m the public 
sg^yicf^anql. B,promises to pay 1,000 rupees to A. The agreemen is 

void, as the consideration for it is unlawful. 


' (g) A, being agent for a landed proprietor, agrees for money, 

without the knowledge of his principal, to obtain for B a lease of land 
belonging to his principal. The agreement between A and B is void, 
as it implies a fraud by concealment by A on his principal. 


*\T> f i 


(h) A promises B to drop a prosecution which he has instituted 

against B for robbery, and B promises to restore the value of the 

things taken. The agreement is void, as its object is unlawful. 

/•(! :• (i) A’s ostate is sold for arrears of revenue under the provisions 

-of an Act of the legislature, by which the defaulter is prohibited from 
purchasing the estate. . B, upon an understanding with , ecomes 
the purchaser, and agrees to convey the estate to A upon recei g 

from him the price which B has paid. The a ^ ee ^ nt ,^ 

renders the-transaction, in effect, a purchase by the defaulter, and 

would so defeat the object of the law. 

A who is B’s mukhtar, promises to exercise his influence, 
as favour of C, andC promises to pay 1,000 rupees to 

A, ‘Tlie‘agreement is void, because it is immoral. 
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(k) A agrees to let her daughter to hire to B for concubinage. 
The agreement is void, because it is immoral, though the letting may 
not be punishable under the Ranbir Penal Code. 

VOID AGREEMENTS. i ' , 

24. If any part of a single consideration for one 

Agreements void, if or more objects, or any one or any part 
consideration and ob- of any one of several considerations for 
jeets unlawful m part. a single object, is unlawful, the agree¬ 
ment is void. 

ia* Illustration. 

. A Promises to superintend, on behalf of B, a legal manufacture 
ol indigo, and an illegal traffic in other articles, B promises to pay to 

A salary of 10.000 rupees a year. The agreement is void, the object 

° , s P^ omi se, and the consideration for B’s promise, being in part 
unlawful. 


25. An agreement 

Agreement without void 
consideration void un- ’ 

less it is in writing 
and registered. 


made without 
unless— 


consideration 




(1) it is expressed in writing and registered under the 
Jaw for the time being in force for the registration of docu¬ 
ments and is made on account of natural love and affection 

between parties standing in a near relation to each other; 
or unless 


or ^ ** * s a P rom i se to compensate, wholly or in part, 

compensate^or^some- a P erson wh ? has already voluntarily 
thing done. done something for the promisor or 

something which the promisor was legally compellable to 
do ; or unless 

(3) it is a promise, made in writing and signed by 

or is a promise to t he P erson to be charged therewith, or 
pay a debt barred by b Y bis agent generally or specially 
limitation law. authorised in that behalf, to pay wholly 

or in part a debt of which the creditor 
might have enforced payment but for the law for the limi¬ 
tation of suits. 

In any of these cases, such an agrement is a contract. 
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Explanation I .—Nothing in this section shan affect the 
validity, as between the donor and donee, of any gift 
actually made. 

Explanation 2 .—An agreement to which the consent 
of the promisor is freely given is not void merely because 
the consideration is inadequate ; but the inadequacy of the 
consideration may be taken into account by the Court in 
determining the question whether the consent of the 
promisor was freely given. 

V 

Illustrations. 

(a) A promises for no consideration, to give to B Rs. 1,000. 
This is a void agreement. 

(b) A, for natural love and affection, promises to give his son, 
B, Rs. 1,000. A puts his promise to B into writing and registers it. 
This is a contract. 

(c) A finds B’s purse and gives it to him. B promises to give 
A Rs. 50. This is a contract. 

(d) A supports B’s infant son. B promises to pay A’s expenses 
in so doing. This is a contract. 

(e) A owes B Rs. 1,000 but the debt is barred by the Limitation 
Act. A signs a written promise to pay B Rs. 500 on account of the 
debt. This is a contract. 

(f) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A’s 
consent to the agreement was freely given. The agreement is a 
contract notwithstanding the inadequacy of the consideration. 

(g) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies 
that his consent to the agreement was freely given. 

The inadequacy of the consideration is a fact which the Court 
should take into account in considering whether or not A’s consent 
was freely given. 


26. Every agreement in restraint of the marriage of 
Agreement in res- an y person other than a minor is void. 

traint of marriage 47 

void. 

27. Every agreement by which any one is restrained 

. from exercising a lawful profession, 

Agreement m res- , , . , . , . , .. 

traint of trade void, trade or business of any kind is to that 

extent void. 


Exception I .—One who sells the good-will of a busi¬ 
ness may agree with the buyer to ref- 
Saving of agreement rain from carrying on a similar business, 

neL t 0 of'“which" good- within specified local limits, so long as 
will is sold. the buyer, or any person deriving title 

to the good-will from him, carries on a 
like business therein ; 
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Provided that such limits appear to the Court reasonable,- 
regard being had to the nature of the business. ' ' ' 

1 [ * * * * * ] 

28. Every agreement, by which any party thereto?iis 
Agreements ; n res- restricted absolutely from enforcing>his 


Agreements in res- . 

iraint of legal pro- rights under or in respect of any^oon- 
ceeding void. tract, by the usual legal-proceedings dm 

the ordinary tribunals, or which limits the time within 
which he may thus enforce his rights, is void to that extent. 

Exception I .—This section shall not render illegal 'a 

contract by which two or more persons 

to'refe n r 8 to°irbi°riti a on a S ree that an y dispute which may arise 
dispute that may arise, between them in respect of any subject 

or class of subjects shall be referred to 
arbitration, and that only the amount awarded in such 
arbitration shall be recoverable in respect of the dispute 
so referred. 


Exception 2 —-Nor shall this Section-redder illegal' any 

. . contract in Writing fry 'which ‘twd "“or 

to refer questions that more persons agree to refer to arbitra- 
have already arisen, tion any question between them which 

has already arisen, or affect any provi¬ 
sion of any law in force for the time being as to references 
to arbitration. 






p a a . . , • • » • • • • •• a * ^ »■■* * « •• 

29. Agreements, the meaning Of which is not ^certain, 
Agreements void lor or ,<l a P able of being made certain, stre 

uncertainty. VOld. 

Illustrations. . . ... 

/. f » V Ot&.'i' 

(a) A agrees to sell to B "a -hundred * tons of oil”. There is 
nothing whatever to show what kind of oil /was intend,^. , jjghetagree- 

ment is void for uncertainty. ’ ' ~' 

* '* • . • • • ■ « • 

(b) A agrees to sell to B one hundred tons'of oil?of specified 
description, known as an article of commerce. There is no uncertain¬ 
ty here to make the agreement void. 


m0 ~\V 


1. Exceptions 2 and 3 to section 27 repealed byAct V of 199$, < J . 

2. Para 2 to Exception 1 omitted by Act XVI of 1959! ." 
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(c) A, who is a dealer in coconut-oil only, agrees to sell to B 
"one hundred tons of oil.” The nature of A’s trade affords an 
indication of the meaning of the words, and A has entered into a 

contract for the sale of one liundfed tons of coconut-oil. 

• • • « • 

(d) A agrees to sell to B "all the grain in my granary at 
■Rtfo^na^ar’V SThere is-no uncertainty ;here tp ; make the agreement 

tfoid.. . 4 . : , . ' V 

(e) A agrees to sell' to B "one hundred maunds of rice at a 
price to be fixed by ;C”-. As the price is capable of being made certain, 
Jjtiftce i^.pp ( u^icevtainty > he r e,tp make the agreement void. 

(f) A agrees to sell to B "my white horse for rupees five 
hundred or rupees one thousand”’. * There is nothing to show which 
of the two prices was to be given. The agreement is void. 




*. » 


’ 30. Agreements by way of wager are void ; and no 
A , . suit shall be brought for recovering 

of^age^Vold. 7 Way anything alleged to be won on any wager 
— - or entrusted to any person to abide the 

result of any game or other uncertain event on which any 
wager is made. 




-This section shall not be deemed to, render unlawful a 
. subscription, or contribution, or agree- 

certain 11 priisTfor 9^nt to subscribe or contribute, made 
horse-racing, .. or entered into for or towards any plate, 

r prize., or sum of money, of the value or 
amount of five hundred rupees or upwards, to be awarded 
to the winner or winners of any horse-race. 


Nothing in this section shall be deemed to legalize 

any transaction connected with horse¬ 
racing, to which the prpvisiops of sec¬ 
tion 294-A of the Ranbir Penal Code 

apply.‘ 


Section 294-A of 
the Rapbir Penal Code 
not' affected. 

r‘ 1 1. - ■ 


~--i < -■ 


.. * * > - 


• l f 


.Ilf- . f 




CHAPTER III. 

-1 i i iu r - '.' ( l tr# • x». 

OF CONTINGENT CONTRACTS. 


31. A "contingent contract” is a contract to do or 

•‘'Contingent \ , con- k< • 

tract” .defined. collaterals such contracts does or does 

not happen. 


r I 


' 1 
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Illustration. 

A contracts to pay B Rs. 10,000 if B’s house is burnt. This is 
a contingent contract. 


32. Contingent contracts to do or not to do anything 

Enforcement of con- if an uncertain fu , tur e event happens 
tracts contingent on cannot be enforced by law unless and 
an event happening, until that event has happened. 

If the event becomes impossible, such contracts become 

void. 

Illustrations. 

(«0 A makes a contract with B to buy B’s horse if A survives 
C. This contract cannot be enforced by law unless and until C dies in 
A’s life-time. 

.(b) A makes a contract with B to sell a horse to B at a speci¬ 
fied price if C, to whom the horse has been offered, refuses to buy him. 

The contract cannot be enforced by law unless and until C refuses to 
buy the horse. 

r* con ^ rac ^ s to pay B a sum of money when B marries C. 

C dies without being married to B. The contract becomes void. 


33. Contingent contracts to do or not to do anything 

Enforcement of con- jf an uncert ?in future event does not 
tracts contingent on happen can be enforced when the hap- 
an event not hap- pening of that event becomes im- 
pening possible, and not before. 


Illustration. 

A agrees to pay B a sum of money if a certain ship dose not 
return. The ship is sunk. The contract can be enforced when the 
ship sinks. 


34- If the future event on which a contract is contin¬ 
gent is the way in which a person will 
act at an unspecified time, the events 
shall be considered to become impos¬ 
sible when such person does anything 
which renders it impossible that he 
should so act within any definite time, 
or otherwise than under further contin- 


When event on 
which contract is con¬ 
tingent be deemed im¬ 
possible, if it is the 
future conduct of a 
living person. 

gencies. 


Illustration. 


1 


A agrees to pay B a sum of money if B marries C, C marries D. 
The marriage of B to C must now be considered impossible, although 
it is possible that D may die and .that C may afterwards marry B. 
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When contracts be¬ 
come void which are 
contingent on happen¬ 
ing of specified event 
within fixed time. 


35. Contingent contracts to do or not to do anything 

if a specified uncertain event happens 
within a fixed time become void if, at 
the expiration of the time fixed, such 
event has not happened, or if, before 
the time fixed, such event becomes 
impossible. 

Contingent contracts to do or not to do anything if a 
when contracts may specified uncertain event does not hap¬ 
pen within a fixed time may be enforced 
by law when the time fixed has expired 
and such event has not happened, or be¬ 
fore the time fixed has expired, if it be¬ 
comes certain that such event will not happen. 


be enforced which are 
contingent on specified 
event not happening 
within fixed time. 


Illustrations. 

(a) A promises to pay B a sum of money if a certain ship 
returns within a year. The contract may be enforced if the ship 
returns within the year, and becomes void if the ship is burnt within 
the year. 

(b) A promises to pay B a sum of money if a certain ship does 
not return within a year. The contract may be enforced if the ship 
does not return within the year, or is burnt within the year. 

36. Contingent agreements to do or not to do any¬ 
thing, if an impossible event happens, 
Agreement contin- are void, whether the impossibility of 

events °void impossible the event is known or not to the parties 

to the agreement at the time when it is 
made. 


Illustrations . 

(a) A agrees to pay B 1,000 rupees if two straight lines should 
enclose a space. The agreement is void. 

(b) A agrees to pay B 1,000 rupees if B will marry A’s daughter 
C. C was dead at the time of the agreement. The agreement is 
void. 


CHAPTER IV. 

OF THE PERFORMANCE OF CONTRACTS. 

Contracts which must be performed. 


37. The parties to a contract must either perform 

Obligation of parties or offer to P erform > their respective 
to contracts. promises, unless such performance is 

dispensed with or excused under the 

provisions of this Act, or of any other law. _ 
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Promises bind the representatives of the promisors in 
ease of the death of such promisor before performance, 
unless a contrary intention appears from the contract. 

A promise may be enforced by the legal representatives 
of the promisee in the event of the death of such promisor 
before performance, unless a contrary intention appears 
from the contract. 

* 4 9 * 4 • f 

Illustrations. . 

(a) A promises to deliver goods to B on a certain day on pay¬ 
ment of Rs. 1,000. A dies before that day. A’s representatives are 
bound to deliver the goods to B, and B is bound to pay the Rs.‘ 1,000 
to A’s representatives. 

(b) A promises to paint a picture for B by a certain'day, at r, a 
certain price. A dies before the day. The contract cannot be en¬ 
forced either by A’s representatives or by B. 


38. Where a promisor has made an offer of perfor- 
„ , mance to the promisee and the oner his 

accept offer of per- not been accepted, the promisor is not 
formunce. responsible for non-performance, nor 

does he thereby lose his rights under the contract. ;. > ■ h*.* i> 

Every such offer must fulfill the follo>Xuhg ; cdnditions:- 


(1) it must be unconditional; 


i • Id 
if .r 


(2) it must be made at a proper time and place, and 
under such circumstances that the person to whom it is 
made may have a reasonable opportunity of ascertaining 
that the person by whom it is made is able and willing 
there and then to do the whole of what he is ; bound-by his 
promise to do ; - : • • r j •>« 


£ ' * 
4 **. i 


(3) if the offer is an offer to deliver anything to .ylfc 
promisee, the promisee must have a reasonable opportunity 
of seeing that the thing- offered is ,• the thing which the 
promisor is bound by his promise to deliver. 

• f,... J , , « I ... J "• l .‘it—’ 

An offer to one of several joint proniisees has the same 
legal consequences as an offer to all of them. 

j . ’ • • »* • J f1 1 • - 

Illustration 


• * 


• 4 


^ # # i 

A contracts to deliver to B. at his warehouse, on the first 1 March, 
1873, 100 bales of cotton of a particular quality. In order, to make an 
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offer of a performance with the effect stated in this section, A must 
bring'the-cottori to B‘s warehouse, on the appointed day under such 
circumstances that B may have a reasonable opportunity of satisfying 
himself that the thing offered is cotton of the quality contracted for, 
and that there are 100 bales. 


39. When a party to a contract has refused to per¬ 
form, • or disabled himself from perfor- 
perfo™ a pro^ ming, his promise in its entirety the 
mise wholly. promisee may put an end to the contract, 

t$ie$Vh£ r has signified by words or conduct, his acquies¬ 
cence in i'ts continuance. 

r :tT r 

J 

Illustrations. 


(a) A, a singer, enters into a contract with B, the manager of 
the theatre, to sing at his theatre two nights in every week during the 
TteXt two months, and B engages to pay her 100 rupees for each 
night’s performance. On the sixth night A wilfully absents herself 
from the theatre. B is at liberty to put an end to the contract. 

. --J*. X v,- . . • • . ' ** , 

^ (b) A, a singer, enters into a contract with B, the manager of a 

theatre, to sing at his theatre two nights in every week during the 
next two months, and B engages to pay her at the rate of 100 rupees 
fdr each night. On the sixth night A wilfully absents herself. With 
the assent of B, A sings on the seventh night. B has signified his 
acquiescence in the continuance of the contract, and cannot now put 
an end to it but is entitled to the compensation for the damage 
sustained by him through A’s failure to sing on the sixth night. 


* , - . 


• k 


./ 


By whom Contracts must be performed- 


^ w - • • — 

■ 40. If it appears from tl^ nature of the case that it 

was the intention of the parties to any 

promises to be'pe" contract that any promise contained in 
formed. it should be performed by the promisor 

himselfSuch promise must be performed by the promisor. 
In other cases, the promisor or his representatives may 
employ a competent person to perform it. 

* t • # . I 

• i 

• * 

• * 

» Illustrations. 

b t 

(a) A promises to pay B a sum of money. A may perform this 
promise, either by personally • paying the money to B or by causing 
tt.t’6' belaid to B by another; and if A dies before the time appointed 
fprjjayment, his representatives must; perform the promise, or employ 
sdme proper person to do so. 


JiJir f/<*| 


__ promises to paint a picture for B.' A must perform this 
ersofially. ' *' . . . 





>o 
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41. When a promisee accepts performance of the 

Effect of accepting Promise from a third person, he cannot 
performance from afterwards enforce it against the pro- 

third person. misor. 


42. When two or more persons have made a joint 

Devolution of joint P romise > then unless a contrary inten- 
liabiiities. tion appears by the contract, all such 

, persons, during their joint lives, and 

alter the death of any of them, his representative jointly 
with the survivor, or survivors and after the death of the 
last survivor, the representatives of all jointly, must fulfil 
the promise. 


43. When two or more persons make a joint 

promise, the promisee may, in the ab- 

promisors ma y °be ££ ? ence of ex PF ess agreement to the con- 
peiied to perform. trary, compel any (one or more) of such 

joint promisors to perform the whole 
of the promise. 

Each of two or more joint promisors may compel 

Each promisor may every other joint promisor to contribute 
compel contribution, equally with himself to the performance 

of the promise, unless a contrary inten¬ 
tion appears from the contract. 

If any one of two or more joint promisors makes 
Sharing of loss by default in such contribution, the re- 
e au m con n u ion. maining joint promisors must bear the 
loss arising from such default in equal shares. e 


Explanation —Nothing in this section shall prevent a 
surety from recovering from his principal, payments made 
by surety on behalf of the principal, or entitle the prin¬ 
cipal to recover anything from the surety on account of 
payments made by the principal. 


Illustrations. 

(a) A, B and C jointly promise to pay D, 3,000 rupees. D may 
compel either A or B or C to pay him 3,000 rupees. 

(b) A, B and C jointly promise to pay D the sum of rupees 
3,000. C is compelled to pay the whole. A is insolvent, but his assets 
are sufficient to pay one-half of his debts. C is entitled to receive 
500 rupees from A’s estate and 1,250 rupees from B. 

(c) A, B and C are under a joint promise to pay D, 3,000 rupees, 
is unable to pay anything, and A is compelled to pay the whole, 
is entitled to receive 1,500 rupees from B, 


» 
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(d) A, B and C are under a joint promise to pay D, 3,000 rupees. 
A and B being only sureties for C. C fails to pay. A and B are 
compelled to pay the whole sum. They are entitled to recover it 
from C. 


44. Where two or more persons have made a joint 

promise, a release of one of such joint 

one jointpromisor. ° promisors by the promisee does not 

discharge the other joint promisor or 
joint promisors ; neither does it free the joint promisor so 
released from responsibility to the other joint promisor or 
joint promisors. 

45. When a person has made a promise to two or 

more persons jointly, then, unless a 
rights° 1Utl0n ° f JOmt " contrary intention appears from the 

contract, the right to claim performance 
rests, as between him and them, with them during their 
joint lives, and after the death of any of them, with the 
representative of such deceased person jointly with the 
survivor or survivors, and, after the death of the last 
survivor, with the representatives of all jointly. 


Illustration. 

A, in consideration of 5,000 rupees lent to him by B and C, pro¬ 
mises B and C jointly to repay them that sum with interest on a day 
specified. B dies. The right to claim performance rests with B’s 
representative jointly with C during C’s life, and after the death of 
C with the representatives of B and C jointly. 

46. Where, by the contract, a promisor is to perform 
Time for perfor- his promise without application by the 

where no°' apphcaTion promisee, and no time for performance 
is to be made and no is specified, the engagement must be 
time is specified. performed within a reasonable time. 


Explanation .—The question"what is a reasonable time 
is, in each particular case, a question of fact. 


11 


47. When a promise is to be performed on a certain 
Time and place for day, and the promisor has undertaken 

mTs f e™ere timers \? Perform it without application by 
specified and no ap- trie promisee, the promisor may per— 
plication to be made, form it at any time during the usual 
hours of business on such day and at the place at which the 
promise ought to be performed. 



348 


CONTRACT ACT, 1977 (1920 A. D.) 


Illustration. 

M i : i|l 

A promises to deliver goods at B’s. warehouse on °th$ c fiftt 
January. On that day A brings the goods to B’s warehouse, ftitvhfter 
the usual hour for closing it, and they are not received. A iiaS not 
performed his promise. 


48. When a promise is to be performed ,on VI a ,obtain 

Application for per- da / and the promisor has 1*not; unfer 
formance on certain taken to perform it without application 
day to be at proper by the promisee, it is the duty of the 
time and place. promisee to apply for performance at 

a proper place and within the usual hours of business 


Explanation .—The question "what is a proper, time and 
place” is, in each particular case, a question of fact. 




49. When a promise is to- be performed 1 withbtrt 
Place for perfor- application by the promisee, ; and 

place is fixed for the performance of it, 


mance of promise 
where no application 
to be made and no 
place fixed for perfor¬ 
mance. 


-———^~ i/ 

to th'e promisee to appoint ^ reasonable 

place for the performance of the pro¬ 
mise and to perform it at such place. 

• • • «— 

i • 

i * • - . 

Illustration. 

• •>•••■’, *, -a 

A undertakes to deliver a thousand maunds of jutejto B on a 
fixed day. A must apply to B to appoint a. reasonable ^ place foi>/the 
purpose of receiving it and must deliver it to him at such place. 

5.0., The performance of any promise may be made 

mS'rT Ce at time “ “*7 “r, Or at 

prescribed • or sane- the promisee prescribes or.. Sa^C.tlQUS-.* r 
tioned* by promisee., .. ..... . * ’ ~ 




S-'i- 


Illustrations. 


(a) B owes A 2,000 rupees. A desires B to pay the amount to 

AJs account with C, a banker. .B, who ^lsp t> 2 uks with C, orders the 
amount to be transferred from his account to A’s credit* af$ thjs.is 
done by C. Afterguards, and before A knows of the .trarisfe^. Quails. 
There has been a good payment by B. ~ vj \» &’- Pi 

* • f * i . . t. a ' • , 

(b) A. and B are mutually indebted. A and B settle ap account 
by setting off one item against another, and B p ay s' A tlie bmaQS? 
found to be due from him Upon such settlement. ' Tliis^bimfrTti;' Id a 
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payitteiit bV A'ah# B,’respectively; of the sums which they owed to 

" • ■ ■ ! ’ • 

rupees. B accepts some of A’s goods in re- 
cWfiliofr * of the debt. The delivery of the goods operates as a part 

p>aymeht.. ' - ’ - • > 

(d) A desires B, who owes .him Rs. 100 to send him .a note for 
R$, jpO by post. The de} 3 U. is discharged as soon as B. puts into the 
post" a letter containing the note duly addressed to A. 

Performance of Reciprocal Piomises. 

| 4 * d \ | 

% | ^ • \ 1 i 1 • ^ 

51. When a contract consists of reciprocal promises 
* Promisor' nor £ound to be simultaneously performed, no 
t<perform, unless re_ promisor need perform his promise un- 

t Pr a°nd w P “ perl less the promisee is ready and willing 
form... i v, to perform his reciprocal promise. 

Illustrations. 

VA' l; • 'V . \ • t* “ u * '** 4 

-‘Ve^a)jA and- 3• contract that A-shall deliver- goods to B to be .paid 

for-by .p <on deliver y. 4t ■ 

.-.. A^iieed n.ot<deliver the goods, unless B is ready and willing to 
pay for. the goods on delivery. . . . ...... 

"*"H n4ed not" pay for the goods, unless A is ready and willing to 
deliver them'on payment. 

tir - **(&)' A' 'and B contract that' A shall deliver goods to B at a price 
be paid by instalments,’the first instalment to be paid on delivery. 
cKnriA^fie^d^dt-deliver,• unless-B is'ready and willing to pay the first 
instalment, on delivery. r ‘ 

B need not pay the first instalment, unless A is ready and willing 
to deliver the goods on payment of the first instalment. 

..•52. Where the order in which reciprocal promises are 
UfQfcder ^of ' perfor- to be performed is expressly fixed by 
mance, of reciprocal the contract, they shall be performed in 
promises, .i • ; that orders'; 1 and where the order is not 

expressly- fixed 1 'by‘the' 1 contract, they shall be performed in 
that order which the nature of the transaction requires. 

c U •£ * • t, 4 . . / • ....... I 

. •• 0 

yU i.'.l -ynxi ■- -ill illustrations.' u ' 


V \ ; / 


* \«*. - 


--- - A-and B contract that A shall build a house for B at a fixed 
l&ice.^' A's 'pPb'fhise to build the house-must be performed before B’s 
promise to pay for it. ’ 

‘ W <b) ‘A 'and B 1 contract’'that A shall make over his stock-in-trade 
tb'Bat a fixed price, hrid B promises to give'security for the payril^nt 
xSFtMTftdftey? ;: A 7 fc 'promise need hot be performed Until the security 

tlf^rtatUre of the'transactioh'reqUireS fHdt A should Have 
. he delivers up his stock. 
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53 When a contract contains recipocal promises 
T . ...., . . and one party to the contract prevents 

preventing event on the other from performing his promise, 
which contract ii to the contract becomes voidable at the 
take effect. option of the party so prevented, and 

he is entitled to compensation from the other party for any 
loss which he may sustain in consequence of non-perfor¬ 
mance of the contract. 


Illustration. 


A and B contract that B shall execute certain work for A for a 
thousand rupees. B is ready and willing to execute the work accor¬ 
dingly but A prevents him from doing so. The contract is voidable 
at the option of B; and, if he elects to rescined it, he is entitled to 
recover from A compensation for any loss which he has incurred by 
its non-performance. 


54. When a contract consists of reciprocal promise 
Effect of default as such that one of them cannot be per¬ 
formed, or that its performance cannot 
be claimed till the other has been per¬ 
formed, and the promisor of the promise 
last mentioned fails to perform it, such 
promisor cannot claim the performance of the reciprocal 
promise, and must make compensation to the other party to 
the contract for any loss which such other party may sus¬ 
tain by the non-performance of the contract. 


to that promise which 
should be first perfor¬ 
med in contract con¬ 
sisting of reciprocal 
promises. 


Illustrations. 

(a) A hires B’s ship to take in and convey from Calcutta to the 
Mauritius, a cargo to be provided by A, B receiving a certain freight 
for its conveyance. A does not provide any cargo for the ship. A 
cannot claim the performance of B’s promise, and must make compen¬ 
sation to B for the loss which B sustains by the non-performance of 
the contract. 

(b) A contracts with B to execute certain builder’s work for a 
fixed price, B supplying the scaffolding and timber necessary for the 
work. B refuses to furnish any scaffolding or timber, and the work 
cannot be executed. A need not execute the work, and B is bound 
to make compensation to A for any loss caused to him by the non- 
performance of the contract. 

(c) A contracts with B to deliver to him, at a specified price, cer¬ 
tain merchandise on board a ship which cannot arrive for a month, 
and B engages to pay for the merchandise within a week from the 
date of the contract. B does not pay within the week. A’s promise 
to delivc» need not be performed, and B must make compensation. 
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(d) A promises B to sell him one hundred bales of merchandise 
to be delivered next day, and B promises A to pay for them within 
a month. A does not deliver according to his promise. B’s promise 
to pay need not be performed, and A must make compensation. 

55. When a party to a contract promises to do a cer- 

. . „ , tain thing at or before a specified time, 

Effect of failure to _ , , r 

perform at Axed time, or certain things at or before specified 
in contract in which times, and fails to do any such thing at 
time is essential. or before the specified time the con¬ 

tract. or so much of it as has not been performed, becomes 
voidable at the option of the promisee, if the intention of 
the parties was that time should be of the essence of the 
contract. 

If it was not the intention of the parties that time 
Effect of such failure should be of the essence of the contract, 
when time is not es- the contract does not become voidable 
sential - by the failure to do such thing at or 

before the specified time ; but the promisee is entitled to 
compensation from the promisor for any loss occasioned 
to him by such failure. 

If, in case of a contract voidable on account of 

the promisor’s failure to perform his 

of Eff p C erfoLanc e r an at promise at the time agreed, the promi- 
time other than that See accepts performance of such pro- 
agreed upon. mise at any time other than that agreed, 

the promisee cannot claim compensation for any loss 
occasioned by the non-performance of the promise at the 
time agreed, unless, at the time of such acceptance, he gives 
notice to the promisor of his intention to do so. 

56. An agreement to do an act impossible in itself 

Agreement to do is void, 
impossible act. 

A contract to do an act which, after the contract is 

Contract to do act made, becomes impossible, or by reason 
afterwards becoming of some event which the promisor could 
impossible or unlawful. not prevent, unlawful, becomes void 

when the act becomes impossible or unlawful. 

Where one person has promised to do something 

Compensation for w hich he knew, or, with reasonable dili- 

formance U of acTknown gence, might have known, and which 
to be impossible or the promisee did not know to be im- 
uniawfui. possible or unlawful, such promisor 

must make compensation to such promisee for any loss 
which such promisee sustains through the non-performance 
of the promise. 



352 


CONTRACT ACT, 1977 (1920 A. D.) 


Illustrations. 




U'; l ‘- V. .-ii . (j 


l 


> * * • 


(a) A agrees with B to discover treasure by magic. 'ThC"agrfee 1 - 

ment is void. • 

(b) A and B contract to marry each other. Before the time 
fixed for the marriage, A goes mad. The contract becomes void. 

(c) A contracts to marry B, being already married, to C, anct^ging 
forbidden by the law to which he is subject to practise polygamy. 
A must make compensation to B for the loss caused , to her by the 
non-performance of his promise. 


:iyr 

(d) A contracts to take’in cargo for B at a foreign ;»porfr. .yfc's 
Government afterwards declares war against the country inrW^ch 
the port is situated. The contract becomes void when • war is 
declared. 

(e) A contracts to act at a theatre for six'months in consideration 
of a sum paid in advance by B. On several occasions A is too illito 
act. The contract to act on those occasions becomes void. . , 

. * • • i 


57. Where persons reciprocally .promise, firstly^ to 

do certain things which are legal,' and 

to do'thTngs legaHnd secondly, under specified circumstances 
also other things ii- to do certain other things ^which^»are 

Ie £ al - . illegal, the first set of v 'pro’rfii^e^'-'^6 a 

contract, but the second is a void agreement? 


•iV'j* 


-r * \ 


Illustration. 


\ * 1 


w » . f 

A and B agree that A shall sell B a house for 10,000 rupees, but 
that, if B uses it as a gambling house, he shall pay A 50,000 rupees 
for it. 

The first set of reciprocal promises, namely, to sell the house 
and to pay 10,000 rupees for it, is a contract. 




Q 


The second set is for an, unlawful, object, .ijame^. Jth^ 

the house as a gambling house, and is a void agreement. . ' 

* ’ * • 

58. In the case of an alternative promise, onebr^pch 

Alternative promise, of which is legal anc } the other illegal, 

legal . m the legal brarich alone can b,e. 


Illustration. 


; * 






r\ 




A and B agree that A shall pay B 1,000 rupees, for which B snail 
afterwards deliver to A either rite or smuggled bpiurh. ^ - 

This is a Valid contract to deliver rice and void ‘^r|eme4X 
the opium. *_ ~ 
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Appropriation of Payments. 


59. Where a debtor, owing several distinct debts to 
Application of pay- one person, makes a payment to him, 

be discharged is in- either with express intimation, or under 
dicated. circumstances implying that the pay¬ 

ment is to be applied to the discharge of some particular 
debt, the payment, if accepted, must be applied accordingly. 

Illustrations. 


(a) A owes B, among other debts. 1,001). rupees upon a 
promissory note which falls due on the first June. He owes B no other 
debt of that amount. On the lirst June A pays to B 1,000 rupees. The 
payment is to be applied to the discharge of the promissory note. 

(b) A owes to B, among other debts, the sum of 567 rupees. B 
writes to A and demands payment of this sum. A sends to B 567 
rupees. This payment is to be applied to the discharge of the debt 
of which B had demanded payment. 


60. Where the debtor has omitted to intimate and 

there are no other circumstances indi- 

m^i P t Pl 'whe?e deb^o eating to which debt the payment is to 
be discharged is not be applied, the creditor may apply it at 
indicated. his discretion to any lawful debt actual¬ 

ly due and payable to him from the debtor, whether its re¬ 
covery is or is not barred by the law in force for the time 
being as to the limitation of suits. 


61. Where neither party makes any appropriation 
Application of pay- the payment shall be applied in dis- 
ment where neither charge of the debts in order of time, 
party appropriates. whether they are or are not barred by 

the law in force for the time-being as to the limitation of 
suits. If the debts are of equal standing, the payment shall 
be applied in discharge of each proportionably. 

Contracts which need not to be performed. 


62. If the parties to a contract agree to substitute a 


Effect of novation, 
rescision and alteration 
of contract. 


new contract for it or to rescind or alter 
it, the original contract need not be 
performed. 


Illustrations. 


(a) A owes money to B under a contract. It is agreed between 
A, B and C that B shall thenceforth accept C as his debtor, instead 
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of A. The old debt of A to B is at an end, and a new debt from C 
to B has been contracted. 

(b) A owes B 10,000 rupees. A enters into an arrangement with 
B, and gives B a mortgage of his (A’s) estate for 5,000 rupees in place 
of the debt of 10,000 rupees. This is a new contract and extinguishes 
the old. 

(c) A owes B 1,000 rupees under a contract. B owes C 1,000 
rupees. B orders A to credit C with 1,000 rupees in his books, but 
C does not assent to the arrangement. B still owes C 1,000 rupees, 
and no new contract has been entered into. 

63. Every promisee may dispense with or remit 
Promisee may dis- wholly or in part, the performance of 

performance °of 'pro- the promise made to him, or may extend 
mise. the time for such performance, or may 

accept instead of it any satisfaction which he thinks fit. 

!, •. ; : Illustrations. 


(a) A promises to paint a picture for B. B afterwards forbids 
him to do so. A is no longer bound to perform the promise. 

(b) A owes B 5,000 rupees. A pays to B and B accepts, in satis¬ 
faction of the whole debt, 2,000 rupees paid at the time and place at 
which the 5,000 rupees were payable. The whole debt is discharged. 

(c) A owes B 5,000 rupees. C pays to B 1,000 rupees and B 
accepts them, in satisfaction of his claim on A. This payment is a 
discharge of the whole claim. 

(d) A owes B, under a contract, a sum of money, the amount of 
which has not been ascertained. A without ascertaining the amount 
gives to B, and B in satisfaction thereof, accepts, the sum of 2,000 
rupees. This is a discharge of the whole debt, whatever may be its 
amount. 

(e) A owes B 2,000 rupees, and is also indebted to other creditors. 
A makes an arrangement with his creditors, including B, to pay them 
a composition of eight annas in the rupee upon their respective 
demands. Payment to B of 1,000 rupees is a discharge of B’s demand. 

64. When a person at whose option a contract is 

Consequences of res- voidable rescinds it, the other party 
cision of voidable con- thereto need not perform any promise 
tract - therein contained in which he is promi¬ 

sor. The party rescinding a voidable contract shall, if he 
has received any benefit thereunder from another party to 
such contract, restore such benefit, so far as may be, to the 
person from whom it was received. 
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65. When an 

Obligation of person 
who has received ad¬ 
vantage under void 
agreement or conract 
that becomes void. 

whom he received 


agreement is discovered to be void, or 
when a contract becomes void, any 
person who has received any advantage 
under such agreement or contract is 
bound to restore it, or to make com¬ 
pensation for it to the person from 
it. 


Illustrations. 

(a) A pays B 1,000 rupees in consideration of B’s promising 
to marry C, A s daughter. C is dead at the time of the promise. The 
agreement is void, but B must repay A the 1,000 rupees. 

(b) A contracts with B to deliver to him 250 maunds of rice 
before the first of May. A delivers 130 maunds only before that day 
and none after. B retains the 130 maunds after the first of May. 
He is bound to pay A for them. 

(c) A, a singer, contracts with B, the manager of a theatre, to 
sing at his theatre for two nights in every week during the next 
two months, and B engages to pay her a hundred rupees for each 
night’s performance. On the sixth night, A wilfully absents herself 
from the theatre, and B, in consequence, rescinds contract. B must 
pay A for the five nights on which she had sung. 

(d) A contracts to sing for B at a concert for 1,000 rupees, whi-ch 

are paid in advance. A is too ill to sing. A is not bound to make 

compensation to B for the loss of the profits which B would have 

made if A had been able to sing but must refund to B the 1,000 rupees 
paid in advance. 

66. The rescission of a voidable contract may be 

Mode of communi- communicated or revoked in the same 
eating or revoking res- manner, and subject to the same rules, 
cission of voidable as apply to the communication or revo- 
contract. cation of a proposal. 

67. If any promisee neglects or refuses to afford 

the promise or reasonable facilities for 
Effect Of neglect of the performance of his promise, the 

misor reasonable faci- promisor is excused by such neglect or 
lities for performance, refusal as to any non-performance 

caused thereby. 


Illustration. 

A contracts with B to repair B’s house. 

B neglects or refuses to point out to A the places in which his 
house requires repair. 

A is excused for the non-performance of the contract if it is 
caused by such neglect or refusal. 
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CHAPTER V. 

OF CERTAIN RELATIONS RESEMBLING THOSE 

CREATED BY CONTRACT. 

68. If a person, incapable of entering into a contract, 

or any one whom he is legally bound to 

rics‘supplied to peSn support is supplied by another person 
incapable of contract, with necessaries suited to his condition 
ing or on his account. [ n nf e> the person who has furnished 

such supplies is entitled to be reimbursed from the property 
of such incapable person. 


Illustrations. 

(a) A supplies B, a lunatic, with necessaries suitable to his con¬ 
dition in life. A is entitled to be reimbursed from B’s property. 

(b) A supplies the wife and children of B, a lunatic, with necess¬ 
aries suitable to their condition in life. A is entitled to be reimbur¬ 
sed from B’s property. 

69- A person who is interested in the payment of 

Reimbursement of money which another is bound by law 
person paying money to pay, and who therefore pays it, is en- 

me^it >y 0 f"which i ’he >a ^s titled to be reimbursed by the other. 

interested. 

Illustration. 

B holds land in Bengal, on a lease granted by A, the zamindar. 
The revenue payable by A to the Government being in arrear, his 
land is advertised for sale by the Government. Under the revenue 
law, the consequence of such sale will be the annulment of B’s lease. 
B, to prevent the sale and the consequent annulment of his own lease, 
pays to the Government the sum due from A. A is bound to make 
good to B the amount so paid. 

70. Where a person lawfully does anything for 

another person, or delivers anything to 
en?o b y 1 1 i ng ti0 beneflt rS °o"f him, not intending to do so gratuitously, 
non-gratuitous act. and such other person enjoys the 

fit thereof, the latter is bound to maKe 
compensation to the former in respect of, or to restore, the 
thing so done or delivered. * 

Illustrations. 

(a) A, a tradesman, leaves goods at B’s house by mistake. B 
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treats the goods as his own. He is bound to pay A for them. 

(b) A saves B’s property from fire. A is not entitled to com¬ 
pensation from B, if the circumstances show that he intended to act 
gratuitously. 


71. A person who finds goods belonging to another 

and takes them into his custody, is sub- 

Responsibility of • ^ ^ the same responsibility as a 

finder of goods. , 

bailee. 


72. A person to whom money has been paid or 
Liability of person anything delivered by mistake or under 
to whom money is coercion, must repay or return it. 

paid, or thing deliver¬ 
ed, by mistake or un¬ 
der coercion. 

Illustrations. 

(a) A and B jointly owe 100 rupees to C. A alone pays the 
amount to C and B not knowing this fact, pays 100 rupees over again 

to C. C is bound to repay the amount to B. 

(b) A railway company refuses to deliver up certain goods to the 
consignee, except upon the payment of an illegal charge for carriage. 
The consignee pays the sum charged in order to obtain the goods. 
He is entitled to recover so much of the charge as was illegally 

excessive. 


CHAPTER VI. 

OF THE CONSEQUENCES OF BREACH OF CONTRACT. 


Compensation for 
loss or damage caused 
by breach of contract. 


73. When a contract has been broken, the party 

who suffers by such breach is entitled 
to receive, from the party who has 
broken the contract, compensation, for 
any loss or damage caused to him there¬ 
by which naturally arose in the usual course of things 
from such breach, or which the parties knew, when they 
made the contract, to be likely to result from the breach 

of it. 

Such compensation is not to be given for any remote 
and indirect loss or damage sustained by reason of the 

breach. 

When an obligation resembling those created by 
Compensation for contract has been incurred and has not 
failure to discharge been discharged, any person injured by 
obligation resembling failure to discharge it is entitled to 

tract. creat y COn ~ receive the same compensation from 
the party in default as if such person had contracted to 
discharge it and had broken his contract. 
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Explanation.—In estimating the loss or damage arising 
lrom a breach of contract, the means which existed of re¬ 
medying the inconvenience caused by the non-performance 
of the contract must be taken into account. 


Illustrations. 

(a) A contracts to sell and deliver 50 maunds of saltpetre to B 

!‘ a t , C Tf ln price *? be paid on de,ive ry. A breaks his promise, B is 
entitied to receive from A, by way of compensation, the sum, if any 

by which the contract price falls short of the price for which B might 

theLhnT K?f U u dS ° f u salt P etre of like quality at the time when 

the saltpetre ought to have been delivered. 

t i o) fi A . hl T res B s shi P to S° to Bombay, and there takes on board, 

Calcutta tv, J T U - ar ul’ a C t rg ° Which A is to P rovide and to bring it to 
Calcutta, the freight to be paid when earned. B’s ship does not go 

to Bombay, but A has opportunities of procuring suitable convey- 

had e c h°a r rt he U u P ° n ‘f™ 5 aS advanta 8 e °us as those on which he 

klt h t t d u hC Sh ' p - A avails himself of those opportunities, but 
comll i r ° U f e and expense in doing so. A is entitled to receive 
compensation from B in respect of such trouble and expense. 

no t;™ A c ? ntracts to buy of B, at a stated price, 50 maunds of rice, 
no time being fixed for delivery. A afterwards informs B that he 

will not accept the rice if tendered to him. B is entitled to receive 

by . way of compensation, the amount, if any, by which the 
contract price exceeds that which B can obtain for the rice at the 
time when A informs B that he will not accept it. 

nmrrV A a° ntracts to bu y B ’ s shi P for 60,000 rupees, but breaks his 
p omise. A must pay to B by way of compensation, the excess, if 

t ". y ’ of the contract price over the price which B can obtain for the 
ship at the time of the breach of promise. 

• * ^ the owner of a boat » contracts with B to take a cargo of 

Thf k° ^ irzapur ’ for sale at that place starting on a specified day. 
ne boat owing to some avoidable cause, does not start at the time 

appointed, whereby the arrival of the cargo at Mirzapur is delayed 
beyond the time when it would have arrived if the boat had sailed 
according to the contract. After that date and before the arrival 

° ® ca y®°* pr * ce J ute fells- The measure of the compensation 

payable to B by A is the difference between the price which B could 
have obtained for the cargo at Mirzapur at the time when it would 

have arrived if forwarded in due course, and its market price at the 
time when it actually arrived. 


. repair B’s house in a certain manner, and 

icceives payment in advance. A repairs the house, but not according 
to contract. B is entitled to recover from A the costs of making the 
repairs conform to the contract. 

(g) A contracts to let his ship to B for a year, from the first of 
January, for a certain price. Freights rise, and, on the first of January, 
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the hire obtainable for the ship is higher than the contract price. A 
breaks his promise. He must pay to B, by way of compensation, a 
sum equal to the difference between the contract price and the price 
for which B could hire a similar ship for a year on and from the first 

of January. 

(h) A contracts to supply B with a certain quantity of iron at a 
fixed price, being a higher price than that for which A could procure 
and deliver the iron. B wrongfully refuses to receive the iron. B 
must pay to A, by way of compensation, the difference between the 
contract price of the iron and the sum for which A could have 
obtained and delivered it. 

(i) A delivers to B a common carrier, a machine, to be conveyed, 
without delay, to A’s mill, informing B that his mill stopped for want 
of the machine. B unreasonably delays the delivery of the machine, 
and A, in consequence, loses a profitable contract with the Govern¬ 
ment. A is entitled to receive from B, by way of compensation, the 
average amount of profit which would have been made by the work¬ 
ing of the mill during the time that delivery of it was delayed, but 
not the loss sustained through the loss of the Government contract. 

(j) A, having contracted with B to supply B with 1,000 tons of 
iron at 100 rupees a ton, to be delivered at a stated time, contracts 
with C for the purchase of 1,000 tons of iron at 80 rupees a ton, telling 
C that he does so for the purpose of performing his contract with B. 
C fails to perform his contract with A, who cannot procure othe ^ ror ^ 
and B, in consequence, rescinds the contract. C must pay to A 20,000 
rupees, being the profit which A would have made by the perfor¬ 
mance of his contract with B. 

(k) A contracts with B to make and deliver to B, by a fixed day 
for a specified price, a certain piece of machinery. A does not deliver 
the piece of machinery at the time specified, and, in consequence of 
this, B is obliged to procure another at a higher price than that which 
he was to have paid to A, and is prevented from performing a con¬ 
tract which B had made with a third person at the time of his con¬ 
tract with A (but which had not been then communicated to A), and 
is compelled to make compensation for breach of that contract. A 
must pay to B, by way of compensation, the difference between the 
contract price of the piece of machinery and the sum paid by B for 
another, but not the sum paid by B to the third person by way of 

compensation. 

l. (1) A, a builder, contracts to erect and finish a house by the first 
of January in order that B may give possession of it at that time to 
C, to whom B has contracted to let it. A is informed of the contract 
between B and C. A builds the house so badly that, before the first 
of January, it falls down and has to be re-built by B, who, in conse¬ 
quence, loses the rent which he was to have received from C, and is 
obliged to make compensation to C for the breach of his contract, 
must make compensation to B for the cost of re-building the house, 
for the rent lost and for the compensation made to C. 
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( m ) A sells certain merchandise to B, warranting it to be of a 
particular quality; and B. in reliance upon this warranty, sells it to 
C with a similar warranty. The goods prove to be not according to 
the warranty, and B becomes liable to pay C a sum of money by 
way of compensation. B is entitled to be re-imbursed this sum by A. 

(n) A contracts to pay a sum of money to B on a day specified 
A does not-pay the money on that day. B in consequence of not 
receiving the money on that day is unable to pay his debts and is 
totally ruined. A is not liable to make good to B anything except 

the principal sum he contracted to pay together with interest up to 
the day of payment. 

(o) A contracts to deliver 50 maunds of saltpetre to B on the 
first ol January, at a certain price. B afterwards, before the first of 
January, contracts to sell the saltpetre to C at a price higher than 
the market price of the first of January. A breaks his promise. In 
estimating the compensation payable by A to B the market price of 
the first January, and not the profit which would have arisen to B 
jr °m the sale to C, is to be taken into account. 

(p) A contracts to sell and deliver 500 bales of cotton to B on a 

fixed day. A knows nothing of B’s mode of conducting his business,. 

A breaks his promise and B having no cotton, is obliged to close his 

mill. A is not responsible to B for the loss caused to B by the 
closing of the mill. 

(q) A contracts to sell and deliver to B, on the first of January 
certain cloth which B intends to manufacture into caps of a parti¬ 
cular kind, for which there is no demand, except at that season. The 
c ot is not delivered till after the appointed time and too late to be 
used that year in miking cans B is entitled to receive from A, by 
way of compensation, the difference between the contract price of 
the cloth and its market price at the time of delivery, but not the 

ex pected to obtain by making caps, nor the expenses 
which he has been put to in making preparation for the manufacture. 

(r) A, a ship-owner, contracts with B to convey him from 
Calcutta to Sydney in A’s ship, sailing on the first of January, and 

pays to A, by way of deposit, one-half of his passage-money. The 
ship does not sail on the first of January, and B, after being, in conse- ' 
quence, detained in Calcutta for some time, and thereby put to some 
expense, proceeds to Sydney in another vessel, and, in consequence, 
m riving too late in Sydney, loses a sum of money. A is liable to 
lepay to B his deposit with interest, and the expense to which he is 
put by his detention in Calcutta, and the excess, if any, of the passage 
money paid for the second ship over that agreed upon for the first, but 
not the sum of money which B lost by arriving in Sydney too late. 

74. When a contract has been broken, if a sum is 

Compensation for £ amed in the contract as the amount to 
breach of contract h e paid in case of such breach, or if the 
where penalty stipu- contract contains any other stipulation 
lated for. by way penary, the party complain¬ 

ing of the breach is entitled, whether or not actual damage 
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or loss is proved to have been caused thereby, to receive 
from the party who has broken the contract, reasonable 
compensation not exceeding the amount so named or, as 
the case may be, the penalty stipulated for. 

Explanation .—A stipulation for increased interest 
from the date of default may be a stipulation by way of 
penalty. 

Exception .—When any person enters into any bail- 
bond, recognizance or other instrument of the same nature 
or under the provisions of any law, or under the orders of 
1 fthe Government] gives any bond for the performance of 
any public duty or act in which the public are interested, 
he shall be liable, upon breach of the condition of any such- 
instrument, to pay the whole sum mentioned therein. 

Explanation .—A person who enters into a contract 
with Government does not necessarily thereby undertake 
any public duty, or promise to do an act in which the pub¬ 
lic are interested. 


Illustrations. 

(a) A contracts with B to pay B Rs. 1,000 if the fails to pay B 
Rs. 500 on a given day. A fails to pay B Rs. 500 on that day. B is 
entitled to recover from A such compensation, not exceeding 
Rs. 1,000, as the Court considers reasonable. 

(b) A contracts with B that if A practises as a surgeon within 
Calcutta, he will pay B Rs. 5,000. A practises as a surgeon in 
Calcutta. B is entitled to such compensation, not exceeding 
Rs. 5,000, as the Court considers reasonable. 

(c) A gives a recognizance binding him in a penalty of Rs. 500 
to appear in Court on a certain day. He forfeits his recognizance. 
He is liable to pay the whole penalty. 

(d) A gives B a bond for the repayment of Rs. 1,000 with interest 
at 12 per cent, at the end of six months, with a stipulation that in case 
of default interest shall be payable at the rate of 75 per cent, from 
the date of default. This is a stipulation by way of penalty, and B 
is only entited to recover from A such compensation as the Court 
considers reasonable. 

(e) A, who owes money to B, a money lender, undertakes to re¬ 
pay him by delivering to him 10 maunds of grain on a certain date, 
and stipulates that in the event of his not delivering the stipulated 
amount by the stipulated date, he shall be liable to deliver 20 maunds, 
This is a stipulation by way of penalty and B is only entitled to rea¬ 
sonable compensation in case of breach. 




1. Substituted for "His Highness” by Act VII of 2001. 
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(f) A undertakes to repay B a loan of Rs. 1,000 by five equal 
monthly instalments with a stipulation that, in default of payment of 
any instalment, the whole shall become due. This stipulation is not 
by way of penalty, and the contract may be enforced according to 
its terms. 

(g) A borrows Rs. 100 from B and gives him a bond for Rs. 200 
payable by five yearly instalments of Rs. 40 with a stipulation that, 
in default of payment of any instalment, the whole shall become due. 
This is a stipulation by way of penalty. 

75. A person who rightly rescinds a contract is 

Party rightfully res- entitled to compensation for any da- 
cinding contract en- mage which he has sustained through 
titled to compensation, the non-fulfilment of the contract. 

Illustration. 

A, a singer, contracts with B, the manager of a theatre, to sing 
at his theatre for two nights in every week during the next two 
months, and B engages to pay her 100 rupees for each night’s per¬ 
formance. On the sixth night A wilfully absents herself from the 
theatre, and B, in consequence, rescinds the contract. B is entitled 
to claim compensation for the damage which he has sustained through 
the non-fulfilment of the contract. 


^CHAPTER VII. 

SALE OF GOODS 
Sections 76-123.1 


) 

) Repealed. 
) 


CHAPTER VIII. 


OF INDEMNITY AND GUARANTEE. 

124. A contract by which one party promises to 

"Contract of indem- save the other from loss caused to him 
nity” defined. by the conduct of the promisor himself. 

or by the conduct of any other person, 
is called a "contract of indemnity”. 


Illustration. 

A contracts to indemnify B against the consequences of any 
proceedings which C may take against B in respect of a certain sum 
of 200 rupees. This is a contract of indemnity. 


1. Chapter VII sections 76—123 repealed by Act II of 1996. 
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125. The promisee in a contract of indemnity, 

Rights of indemnity acting within the scope of his authority, 
holder when sued. is entitled to recover from the promisor- 

(1) all damages which he may be compelled to pay 
in any suit in respect of any matter to which the promise 
to indemnify applies ; 

(2) all costs which he may be compelled to pay in 
any such suit, if, in bringing or defending it, he did not 
contravene the orders of the promisor, and acted as it 
woulc^have been prudent for him to act in the absence of 
any contract of indemnity, or if the promisor authorised 
him to bring or defend the suit ; 

(3) all sums which he may have paid under the 
terms of any compromise of any such suit, if the compro¬ 
mise was not contrary to the orders of the promisor, and 
was one which it would have been prudent for the promisee 
to make in the absence of any contract of indemnity, or if 
the promisor authorised him to compromise the suit. 

The promisor in a contract of indemnity, who has in¬ 
demnified the promisee is entitled to the rights of a surety 
as defined in section 141. 

• t 

Any contract of indemnity which has been obtained 
by means of misrepresentation, made by the promisee or 
with his knowledge or assent, concerning a material part 
of the transaction is invalid. 

Explanation .—Keeping silence as to material circums¬ 
tance is such misrepresentation. 


126. A ‘'contract of guarantee” is a contract to 
„„ . . . perform the promise, or discharge the 

"Contract of guaran- f. ^ ,, . - 

tee” "surety”, "princi- liability, of a third person in case of 
pal debtor”, and "ere- his default. The person who gives the 
ditor ” guarantee is called the "surety”, the 

person in respect of whose default the guarantee is given is 
called the "principal debtor”, and the person to whom the 
guarantee is given is called the "creditor”. A guarantee 
may be either oral or written. 


127. Anything done, or any promise made, for the 

benefit of the principal debtor may be 
a sufficient consideration to the surety 
for giving the guarantee. 


Consideration 

guarantee. 


for 
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Illustrations. 

(a) B requests A to sell and deliver to him goods on credit. A 
agrees to do so provided C will guarantee the payment of the price 
of the goods. C promises to guarantee the payment in consideration 
of A’s promise to deliver the goods. This is a sufficient consideration 
for C’s promise. 

(b) A sells and delivers goods to B. C afterwards requests A to 
forbear to sue B for the debt for a year, and promises that if he does 
so, C will pay for them in default of payment by B. A agrees to 
forbear as requested. This is a sufficient consideration for C's 
promise. 

(c) A sells and delivers goods to B. C afterwards, without 
consideration, agrees to pay for them in default of B. The agreement 
is void. 


128 . 


Surety’s liability. 


The liability of the surety is co-extensive with 

that of the principal debtor, unless it is 
otherwise provided by the contract. 


Illustration. 

A guarantees to B the payment of a bill of exchange by C, the 
acceptor. The bill is dishonoured by C. A is liable not only for the 
amount of the bill but also for any interest and charges which may 
have become due on it. 



Continuing 


A guarantee which 

transactions 

guaran ee. g uaran tee”. 


extends to a series of 
is called a ‘'continuing 


Illustrations. 

(a) A, in consideration that B will employ C in collecting the 
rents of B’s zamindari, promises B to be responsible to the amount 
of 5,000 rupees, for the due collection and payment by C of those 
rents. This is a continuing guarantee. 

(b) A guarantees payment to B, a tea-dealer, to the amount of 
£100 for any tea he may from time to time supply to C. B supplies 
C with tea to above the value of £100, and C pays B for it. After 
wards B supplies C with tea to the value of £200. C fails to pay- 
The guarantee given by A was a continuing guarantee, and he is 
accordingly liable to B to the extent of £100. 

(c) A guarantees payment to B of the price of five sacks of flour 
to be delivered by B to C and to be paid for in a month B delivers five 
sacks to C. C pays for them. Afterwards B delivers four sacks to 
C, which C does not pay for. The guarantee given by A was not a 
continuing guarantee, and, accordingly, he is not liable for the price 
of the four sacks, 
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130. A continuing guarantee may at any time be 

revoked by the surety, as to future 
transactions, by notice to the creditor. 


Revocation of conti¬ 
nuing guarantee. 


Illustrations. 


(a) A, in consideration of B’s disconting, at A’s request, bills of 
exchange for C, guarantees to B for twelve months, the due payment 
of all such bills to the extent of 5,000 rupees. B discounts bills for 
C to the extent of 2,000 rupees. Afterwards, at the end of three 
months, A revokes the guarantee. This revocation discharges A from 
all liability to B for any subsequent discount. But A is liable to B 
for the 2,000 rupees, on default of C. 


(b) A guarantees to B, to the extent of 10,000 rupees, that C 
shall pay all the bills that B shall draw upon him. B draws upon 
C. C accepts the bill. A gives notice of revocation. C dishonours 
the bill at maturity. A is liable upon his guarantee. 


131. The death of the surety operates, in the absence 

of any contract to the contrary, as a re- 

n^ng 0C guarant f ee° nt by vocation of a continuing guarantee, so 
surety’s death. far as regards fyture transactions. 


132. Where 

Liability of two per¬ 
sons primarily liable, 
not affected by ar¬ 
rangement between 
them that one shall 
be surety on others 
default. 

the third person 
the existence of 
person may have 


two persons contract with a third person 
to undertake a certain liability, and 
also contract with each other that one 
of them shall be liable only on the de¬ 
fault of the other, the third person not 
being a party to such contract, the 
liability of each of such two persons to 
under the first contract is not affected by 
the second contract, although such third 
been aware of its existence. 


Illustration .' 

A and B make a joint and several promissory note to C. A 
makes it, in fact as surety for B, and C knows this at the time when 
the note is made. The fact that A, to the knowledge of C, made the 
note as surety for B is no answer to a suit by C against A upon the 
note. 

133. Any variance, made without the surety’s 

consent, in the terms of the contract 
h V D wfru, rge ° f s + urety between the principal debtor and the 
of contract. creditor, discharges the surety as to 

transactions subsequent to the variance. 
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Illustrations. 

(a) A becomes surety to C for B’s conduct as a manager in C’s 

bank. Afterwards B and C contract without A’s consent that B’s 

salary shall be raised, and that he shall become liable for one-fourth 

oi the losses on overdrafts. B allows a customer to overdraw and 

the bank loses a sum of money. A is discharged from his suretyship 

by the variance made without his consent, and is not liable to make¬ 
good this loss. 

(b) A guarantees C against the misconduct of B in an office to 
which B is appointed by C and of which the duties are defined by an 
Act of Legislature. By a subsequent Act, the nature of the office is 
materially altered. Afterwards B misconducts himself. A is dis¬ 
charged by the change from future liability under his guarantee, 

the l |ater Ac^ Tllsconduct of B is in respect of a duty not affected by 

(c) C agrees to appoint B as his clerk to sell goods at a yearly 
salary upon A’s becoming surety to C for B’s duly accounting for 
moneys received by him as such clerk. Afterwards, without A’s 
knowledge or consent, C and B agree that B should be paid by a 
commission on the goods sold by him and not by a fixed salary. A 
is not liable for subsequent misconduct of B. 

(d) A gives to C a continuing guarantee to the extent of 3,000 
rupees for any oil supplied by C to B on credit. Afterwards B 
beceomes embarrassed and without the knowledge of A, B and C 
contract that C shall continue to supply B with oil for ready money, 
and that the payments shall be applied to the then existing debts 

etween B and C. A is not liable on his guarantee for any goods 
supplied after this new arrangement. 

(e) C contracts to lend B 5,000 rupees on the 1st March. A 
guai antees repayment. C pays the 5,000 rupees to B on the 1st 

anuary. A is discharged from his liability as the contract has been 

varied inasmuch as C might sue B for the money before the 1st of 
March. 

134. The surety is discharged by any contract bet- 

Discharge of surety V 16 editor and the principal 

by release or discharge debtor by which the principal debtor is 
of principal debtor. released, or by any act or omission of the 

creditor, the legal consequence of which 
is the discharge of the principle debtor. 

Illustrations. 

(a) A gives a guarantee to C for goods to be supplied by C to B. 
C supplies goods to B, and afterwards B becomes embarrassed and 
contracts with his creditors (including C) to assign to them his pro¬ 
perty in consideration of their releasing him from their demands. 
Here B is released from his debt by the contract with C and A is 
discharged from his suretyship. 
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(b) A contracts with B to grow a crop of indigo on A’s land and 
to deliver it to B at a fixed rate, and C guarantees A’s performance 
of this contract. B diverts a stream of water which is necessary 
for irrigation of A’s land and thereby prevents him from raising the 
indigo. C is no longer liable on his guarantee. 

(c) A contracts with B for a fixed price to build a house for B 
within a stipulated time, B supplying the necessary timber. C 
guarantees A’s performance of the contract. B omits to supply the 
timber. C is discharged from his suretyship. 


135. A contract between the creditor and the principal 

debtor, by which the creditor makes a 
composition with, or promises to give 
time to, or not to sue the principal 
debtor, discharges the surety, unless 
the surety assents to such contract. 


Discharge of surety 
when creditor com - 
pounds with, gives 
time to, or agrees not 
to sue, principal deb¬ 
tor. 


136. Where 

Surety not dischar¬ 
ged when agreement 
made with third per¬ 
son to give time to 
principal debtor. 


a contract to give time to the principal 
debtor is made by the creditor with a 
third person, and not with the principal 
debtor, the surety is not discharged. 


Illustration. 

C, the holder of an overdue bill of exchange drawn by A as 
surety for B, and accepted by B, contracts with M to give time to B. 
A is not discharged. 


137. Mere forbearance on the part of the creditor 

to sue the principal debtor, or to enforce 

ance' to sue doe^not any other remedy against him does not 
discharge surety. in the absence of any provision in the 

guarantee to the contrary, discharge 

the surety : 


Provided that by such forbearance the suit or remedy 
does not become barred by the Law of Limitation for the 
time beinr in force. 

i r4 • « 

Illustration. 

B owes to C a debt guaranteed by A. The debt becomes payable. 
C does not sue B for a year after the debt has become payable. A is 
not discharged from his suretyship. 
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138. Where there are co-sureties, a release by the 

creditor of one of them does not dis- 
R elease of one co- charge the others ; neither does it free 

surety does not dis- _ 9 * , . ucc 

charge others. the surety so released from his respon¬ 

sibility to the other sureties. 


139. If the creditor does any act which is incon- 


Diseharge of surety 
by creditor's act or 
omission impairing 
surety's eventual re¬ 
medy. 


sistent with the rights of the surety, or 
omits to do any act which his duty to 
the surety requires him to do, and the 
eventual remedy of the surety himself 
against the principal debtor is thereby 
impaired, the surety is discharged. 


Illustrations. 


(a) B contracts to build a ship for C for a given sum, to be paid 
by instalments as the work reaches certain stages. A becomes surety 
to C for B’s due performance of the contract. C, without the know¬ 
ledge of A, prepays to B the last two instalments. A is discharged 
by this prepayment. 

(b) C lends money to B on the security of a joint and several 
promissory note made in C’s favour by B and by A as surety for B, 
together with a bill of sale of B’s furniture, which gives power to C 
to seil the furniture and apply the proceeds in discharge of the note. 
Subsequently C sells the furniture, but owing to his misconduct and 
wilful negligence, only a small price is realised. A is discharged 
from liability on the note. 

(c) A puts M as apprentice to B and gives a guarantee to B for 
M’s fidelity. B promises on his part that he will, at least once a 
month, see M make up the cash. B omits to see this done as pro¬ 
mised, and M embezzles. A is not liable to B on his guarantee. 


140. Where a guaranteed debt has become due, or 

default of the principal debtor to per- 
payment or "perform- form a guaranteed duty has taken place, 
ance. the surety, upon payment or perfor¬ 

mance of all that he is liable for, is invested with all the 
rights which the creditor had against the principal debtor. 


141. A surety is entitled to the benefit of every 

security which the creditor has against 
Surety’s right to the principal debtor at the time when 

the contract of suretyship is entered 
into, whether the surety knows of the 
existence of such security or not; and, if the creditor loses 
or, without the consent of the surety, parts with such 


benefit of creditor’s 
securities. 
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security, the surety is discharged to the extent of the value 
of the security. 

Illustrations. 


(a) C advances to B, his tenant, 2,000 rupees on the guarantee 
of A. C has also a further security for the 2,000 rupees by a mort¬ 
gage of B’s furniture. C cancels the mortgage. B becomes insolvent, 
and C sues A on his guarantee. A is discharged from liability to 
the amount of the value of the furniture. 

(b) C, a creditor, whose advance to B is secured by a decree, 
receives also a guarantee for that advance from A. C afterwards 
takes B’s goods in execution under the decree and then without the 
knowledge of A withdraws the execution. A is discharged. 

(c) A, as surety for B, makes a bond jointly with B to C, to 
secure a loan from C to B. Afterwards C obtains from B a further 
security for the same debt. Subsequently, C gives up the further 
security. A is not discharged. 

142. Any guarantee which has been obtained by 

means of misrepresentation made by 
Guarantee obtained the cre ditor, or with his knowledge and 

invalid. assent, concerning a material part of 

the transaction, is invalid. 


143. Any guarantee which the creditor has obtained 

by means of keeping silence as to mate- 


Guarantee obtained 


by concealment 
valid. 


in¬ 


rial circumstances is invalid. 


Illustrations. 


(a) A engages B as a clerk to collect money for him. B fails 
to account for some of his receipts, and A in consequence calls upon 
him to furnish security for his duly accounting. C gives his guaran¬ 
tee for B’s duly accounting. A does not acquaint C with B’s pre¬ 
vious conduct. B afterwards makes default. The guarantee is 
invalid. 

(b) A. guarantees to C payment for iron to be supplied by him 
to B to the amount of 2,000 tons. B and C have privately agreed 
that B should pay five rupees per ton beyond the market price, such 
excess to be applied in liquidation of an old debt. This agreement 
is concealed from A. A is not liable as a surety. 


144. • Where a person gives a guarantee upon a con¬ 
tract that the creditor shall not act 


Guarantee on con¬ 
tract that creditor shall 
not act on it until co¬ 
surety join i. 


upon it until another person has joined 
in it as co-surety, the guarantee is not 
valid if that other person does not join. 
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145. In every contract of guarantee there is an 

implied promise to promise by the principal debtor 

indemnify surety. to indemnify the surety ] and the surety 

is entitled to recover from the principal 
debtor whatever sum he has rightfully paid under the 
guarantee, but no sums which he has paid wrongfully. 

Illustrations. 

(a) B is indebted to C, and A is surety for the debt. C demands 
payment from A, and on his refusal sues him for the amount. A 
defends the suit, having reasonable grounds for doing so, but is 
compelled to pay the amount of the debt with costs. He can recover 
from B the amount paid by him for costs as well as the principal 
debt. 

(b) C lends B a sum of money, and A, at the request of B, 
accepts a bill of exchange drawn by B upon A to secure the amount. 
C, the holder of the bill demands payment of it from A and on A’s 
refusal to pay, sues him upon the bill. A, not having reasonable 
grounds for so doing, defends the suit, and has to pay the amount 
of the bill and costs. He can recover from B the amount of the bill, 
but not the sum paid for costs, as there was no real ground for de¬ 
fending the action. 

(c) A guarantees to C, to the extent of 2,000 rupees, payment for 
rice to be supplied by C to B. C supplies to B rice to a less amount 
than 2,000 rupees, but obtains from A payment of the sum of 2,000 
rupees in respect of the rice supplied. A cannot recover from B 
more than the price of the rice actually supplied. 

% 

146. Where two or more persons are co-sureties for 

the same debt or duty, either jointly 
Co-sureties liable to or severally, and whether under the 
contribute equally. same or different contracts, and whether 

with or without the knowledge of each 
other, the co-sureties, in the absence of any contract to 
the contrary, are liable as between themselves, to pay each 
an equal share of the whole debt, or of that pdrt of it which 
remains unpaid by the principal debtor. 

Illustrations. 

(a) A, B and C are sureties to D for the sum of 3,000 rupees lent 
to E. E makes default in payment. A, B and C are liable as bet¬ 
ween themselves to pay 1,000 rupees each. 

(b) A, B and C are sureties to D for the sum of 1,000 rupees lent 
to E and there is a contract between A, B and C that A is to be res¬ 
ponsible to the extent of one-quarter, B to the extent of one-quarter 
and C to the extent of one-half. E makes default in payment. As 
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between the sureties, A is liable to pay 250 rupees, B 250 rupees and 
C 500 rupees. 

147. Co-sureties who are bound in different sums are 

Liability of co-sure- liable to pay equally as far as the limits 
sums° Und * n different their respective obligations permit. 


Illustrations. 

(a) A, B and C as sureties for D, enter into three several bonds 
each in a different penalty, namely, A in the penalty of 10,000 rupees, 
B in that of 20,000 rupees, C in that of 40,000 rupees, conditioned for 
D’s duly accounting to E. D makes default to the extent of 30,000 
rupees. A, B and C are each liable to pay 10,000 rupees. 

(a) A, B and C as sureties for D, enter into three several bonds, 
each in a different penalty, namely, A in the penalty of 10,000 rupees, 
B in that of 20,000 rupees, C in that of 40,000 rupees, conditioned for 
D’s duly accounting to E. D makes default to the extent of 40,000 
rupees. A is liable to pay 10,000 rupees, and B and C 15,000 rupees 
each. 

(c) A, B and C, as sureties for D, enter into three several bonds, 
each in a different penalty, namely, A in the penalty of 10,000 rupees, 
B in that of 20,000 rupees, C in that of 40,000 rupees, conditioned for 
D’s duly accounting to E. D makes default to the extent of 70,000 
rupees. A, B and C have to pay each the full penalty of his bond. 


CHAPTER IX. 

OF BAILMENT. 

148. A "bailment” is the delivery of goods by one 

•■Bailment” "Bailor” P erson to another for some purpose, 
and ’-Bailee” defined, upon a contract that they shall, when 

the purpose is accomplished, be returned 
or otherwise disposed of according to the directions of the 
person delivering them. The person delivering the goods 
is called the "bailor”. The person to whom they are deli¬ 
vered is called the "bailee”. 

Explanation .—If a person already in possession of the 
goods of another contracts to hold them as a bailee, he 
thereby Ipecomes the bailee, and the owner becomes the 
bailor, of such goods although they may not have been de¬ 
livered by way of bailment. 
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149. The delivery to the bailee may be made by 

Delivery to bailee anything which has the effect of 

how made. putting the goods in the possession of 

the intended bailee or of any person 
authorised to hold them on his behalf. 


150. The bailor bound to disclose to the bailee 

faults in the goods bailed, of which the 

Uo B se ll Tauifs Ut L t0 go d odi ball °r is aware and which materially 

bailed. interfere with the use of them, or ex¬ 
pose the bailee to extraordinary risks; 

and if he does not make such disclosure, he is responsible 
for damage arising to the bailee directly from such faults. 


If the goods are bailed for hire, the bailor is responsi¬ 
ble for such damage, whether he was or was not aware of 
the existence of such faults in the goods bailed. 

Illustrations. 


(a) A lends a horse, which he knows to be vicious, to B. He 
does not disclose the fact that the horse is vicious. The horse runs 

away. B is thrown and injured. A is responsible to B for damage 
sustained. 

(b) A hires a carriage of B. The carriage is unsafe, though B 
is not aware of it, and A is injured. B is responsible to A for the 
injury. 


151. In all cases of bailment the bailee is bound to 

Care to be taken by take 3S mUCh Care ° f the g°° ds bailed t0 
bailee. him as a man of ordinary prudence 

would, under similar circumstances, 
take of his own goods of the same bulk, quality and value 
as the goods bailed. 


152. The bailee, in the absence of any special contract, 
p ai , oa . . .. is not responsible for the loss, destruc- 

bie for loss, etc. of tlon or deterioration of the thing bailed 
thing bailed.’ if he has taken the amount of care of it 

described in section 151. 


153. A contract of bailment is voidable at the option 

of the bailor, if the bailee does any act 

men e t r by n b a ane"s 0f act a in: witb re g ard *0 the goods bailed inCOIl- 
consistent with condi- sistent with the conditions of the baii- 
tions. ment. . j f41 
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Illustration. 

A lets to B, for hire, a horse for his own riding. B drives the 
horse in his carriage. This is at the option of A, a termination of the 
bailment. 

154. If the bailee makes any use of the goods bailed 
. which is not according to the conditions 

making Unauthorised of the bailment, he is liable to make 
use of goods bailed. compensation to the bailor for any 

damage arising to the goods from or 
during such use of them. 


Illustrations. 


(a) A lends a horse to B for his own riding only. B allows C, a 
member of his family, to ride the horse. C rides with care, but the 
horse accidentally falls and is injured. B is liable to make compen¬ 
sation to A for the injury done to the horse. 

(b) A hires a horse in Calcutta from B expressly to march to 
Benares. A rides with due care but marches to Cuttack instead. 
The horse accidentally falls and is injured. A is liable to make com¬ 
pensation to B for the injury to the horse. 

/ 


155. If the bailee, with the consent of the bailor, 

mixes the goods of the bailor with his 
own goods, the bailor and the bailee, 
shall have an interest, in proportion to 
their respective shares, in the mixture 


Effect of mixture, 
with bailor’s consent, 
of his goods with 
bailee’s. 


thus produced. 


156. If the bailee, without the consent of the bailor, 

mixes the goods of the bailor with his 
Effect of mixture, own goods, and the goods can be sepa- 

rcnf wh e n ai ’ t °he S frood" rated or divided, the property in the 
can be separated. goods remains in the parties respec¬ 

tively; but the bailee is bound to bear 
the expenses of separation or division, and any damage 
arising from the mixture. 


Illustration. 

A bails 100 bales of cotton marked with a particular mark to B. 
B without A.’s consent, mixes the 100 bales with other bales of his own 
bearing a different mark. A is entitled to have his 100 bales re¬ 
turned, and B is bound to bear all the expense incurred in the sepa¬ 
ration of the bales and any other incidental damages. 
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157 If the bailee, without the consent of the bailor, 
™ , . , mixes the goods of the bailor with his 

without bailor s con- own goods, in such a manner that it is 
sent, when the goods impossible to separate the goods bailed 
cannot be separated. from the other goods and deliver them 

back, the bailor is entitled to be compensated by the bailee 
for the loss of the goods. 

Illustration . 


A bales a barrel of Cape flour worth Rs. 45 to B. B, without A’s 
conset, mixes the flour with country flour of his own, worth only 
Rs. 25 a barrel. B must compensate A for the loss of his flour. 


158- Where, by the conditions of the bailment, the 

goods are to be kept or to be carried, 

Repayment of bailor or to have work done upon them by the 
of necessary expenses, bailee for the bailor and the bailee is to 

receive no re-muneration, the bailor 
shall repay to the bailee the necessary expenses incurred 
by him for the purpose of the bailment. 


159. The lender of a thing for use may at any time 

require its return if the loan was gra- 

Rostoration of goods tuitous, even though he lent it for a 
lent gratuitously. specified time or purpose. But if, on 

the faith of such loan made for a speci¬ 
fied time or purpose, the borrower has acted in such a • 
manner that the return of the thing lent before the time 
agreed upon would cause him loss exceeding the benefit 
actually derived by him from the loan, the lender must, if 
he compels the return, indemnify the borrower for the 
amount in which the loss so occasioned exceeds the bene¬ 
fit so derived. 


160. It is the duty of the bailee,- to return, or deliver 
Rptlirn of „ , e . .. according to the bailor’s directions, the 

ed on expiration of g° ods bailed, without demand, as soon 
time or accomplish- as the time for which they were bailed 
ment of purpose. has expired or the purpose for which 

they were bailed has been accomplished. 

% 

A 

161. If. by the default of the bailee, the goods are not 

_ ...... returned, delivered or tendered at the 

when goods are not Proper time, he is responsible to the 
duly returned. bailor for any loss, destruction or 

deterioration of the goods from that 

time. f 

.- - 
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If a bailor omits or refuses to take the goods at the 
proper time from the bailee who is ready and willing to 
deliver them, he is responsible for any necessary expenses 
of and incidental to their proper custody. 

162. A gratuitous bailment is terminated by the death 

either of the bailor or of the bailee. 

Termination of gra¬ 
tuitous bailment by 
death. 


163. In the absence of any contract to the contrary, 

the bailee is bound to deliver to the 
cre“ n profit ‘Um bailor, or according to his directions, 
goods bailed. any increase or profit which may have 

accured from the goods bailed. 

Illustration. 


A leaves a cow in the custody of B to be taken care of. The 
cow has a calf. B is bound to deliver the calf as well as the cow 
to A. 

164. The bailor is responsible to the bailee for any loss 

which the bailee may sustain by reason 

t ^bliiee 1 ^ 6515011515111 " that the t> ailor was not entitled to make 
y ° ' the bailment, or to receive back the 

goods or to give directions respecting them.. 


165. If several joint owners of goods bail them, the 

bailee may deliver them back to, or 
according to the directions of, one joint 
owner without the consent of all, in the 
absence of any agreement to the contrary. 


Bailment by several 
joint owners. 


166. If the bailor has no title to the goods, and the 

Bailee not responsi- bailee, in good faith, delivers them back 
bie, on redelivery to to, or according to the directions of the 
bailor without title. bailor, the bailee is not responsible to 

the owner in respect of such delivery. 


167. If a person, other than the bailor, claims goods 

bailed, he may apply to the Court to 

Right of third person st the delivery of the goods to the 
claiming good;, bailed. ^ ^ the title to the 

goods, . " 
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168. The finder of goods has no right to sue the 

Right of finder of owner for compensation for trouble and 
goods; may sue for expense voluntarily incurred by him to 
specific reward offered, preserve the goods ai 1 to find out the 

owner ; but he may retain the goods 
against the owner until he receives such compensation; and, 
where the owner has offered a specific reward for the 
return of goods lost, the finder may sue for such reward, 
and may retain the goods until he receives it. 


169. When a thing which is commonly the subject 
f of sale is lost > if the owner cannot, with 

commonly on sale may reasonable diligence, be found, or if he 
sell it. refuses, upon demand, to pay the lawful 

charges of the finder, the finder may 

sell it— 

(1) when the thing is in danger of perishing or of 
losing the greater part of its value, or 

(2) when the lawful charges of the finder, in respect 
of the thing found, amount to two-thirds of its value. • 


170. Where the bailee has, in accordance with the 

Bailee’s particular P ur P os e of the bailment, rendered any 
lien. service involving the exercise of labour 

or skill in respect of the goods bailed, he 
has, in the absence of a contract to the contrary, a right to 
retain such goods until he receives due remuneration for 
the services he has rendered in respect of them. 

Illustrations . 

(a) A delivers a rough diamond to B, a jeweller, to be cut and 
polished, which is accordingly done. B is entitled to retain the stone 
till he is paid for the services he has rendered. 

(b) A gives cloth to B, a tailor, to make into a coat. B promises 
A to deliver the coat as soon as it is finished, and to give A three 

months’ credit for the price. B is not entitled to retain the coat until 
he is paid. 


171. Bankers, factors, wharfingers and policy-brokers 

General lien of ban- ma y’ in the absence of a contract to the 
kers, factors, wharfln- contrary, retain as a security for a gene- 
gers and policy bro- ral balance of account, any goods bailed 
k ? rs , to them ; but no other persons have a 

right to retain, as a security for such balance, goods bailed 
to them unless there is an express contract to that effect. 
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Bailments of Pledges. 


172. The bailment of goods as security for payment 

of a debt or performance of a promise is 
a J'See-'Tflned! called "pledge”. The bailor is in this 

case called the "pawnor . The bailee is 
called the "pawnee”. 

173. The pawnee may retain the goods pledged, not 

only for payment of the debt or the per- 
r&ainer*'* Plght ° f formance of the promise, but for the 

interest of the debt, and all necessary 
expenses incurred by him in respect of the possession or 
for the preservation of the goods pledged. 

174. The pawnee shall not, in the absence of a contract 

to that effect, retain the goods pledged 
for any debt or promise other than the 
debt or promise for which they are 
pledged; but such contract, in the ab¬ 
sence of anything to the contrary, shall 
be presumed in regard to subsequent 
advances made by the pawnee. 


Pawnee not to retain 
for debt or promise 
other than that for 
which goods pledged. 

Presumption in case 
of subsequent advan¬ 
ces. 


175. The pawnee is entitled to receive from the pawnor 

extraordinary expenses incurred by him 

extraordinary'ex^^nses the preservation of the goods 

* incurred. pledged. 

176. If the pawnor makes default in payment of the 
Pawnee's right debt or performance, at the stipulated 

where pawnor makes time, of the promise in respect of which 
default. the goods were pledged, the pawnee 

may bring a suit against the pawnor upon the debt or pro¬ 
mise and retain the goods pledged as a collateral security: 
or he may sell the things pledged, on giving the pawnor 
reasonable notice of the sale. 

If the proceeds of such sale are less than the amount 
due in respect of the debt or promise, the pawnor is still 
liable to pay the balance. If the proceeds of the sale are 
greater than the amount so due, the pawnee shall pay over 
the surplus to the pawnor. 

177. If a time is stipulated for the payment of the 

debt, or performance of the promise, 
^ . ... , for which the pledge is made, and the 

right to redeem. pawnor makes default in payment of 

the debt or performance of the promise 
at the stipulated time, he may redeem the goods pledged 
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at any subsequent time before the actual sale of them; but 
he must, in that case, pay, in addition, any expenses which 
have arisen from his default- 


Pledge by 
tile agent. 


mcrcan- 


1 T178. Where a mercantile agent is, with the consent of 

the owner, in possession of goods or the 
documents of title to goods, any pledge 
made by him, when acting in the ordi¬ 
nary course of business of a mercantile agent shall be as 
valid as if he were expressly authorised by the owner of the 
goods to make the same; provided that the pawnee acts in 
good faith and has not at the time of the pledge notice that 
the pawnor has not authority to pledge. 


Explanation. In this section, the expressions "mer¬ 
cantile agent" and "documents of title” shall have the 
meanings assigned to them in the Jammu and Kashmir Sale 
of Goods Act, Samvat 1996 (II of 1996)]. 


2 fl78-A. When the pawnor has obtained possession of the 

Pledge by person in goods pledged by him under a contract 
possession under voi- voidable under section 19 or section 
dabie contract. 19-A, but the contract has not been 


rescinded at the time of the pledge, the 

pawnee acquires a good title to the goods, provided he acts 

in good faith and without notice of the pawnor’s defect of 
title.] 


179. Where a 

Pledge where paw¬ 
nor has only a limi¬ 
ted interest. 


person pledges goods in which he has 
only a limited interest, the pledge is 
valid to the extent of that interest 


Suits by Bailees of Bailors against Wrong-doers. 

180. If a third person wrongfully deprives the bailee 
Suit by bailor or of the use or possession of the goods 
bailee against wrong- bailed, or does them any injury, the 

doer ‘ bailee is entitled to use such remedies 

as the owner might have used in the like case if no bailment 
had been made; and either the bailor or the bailee may 

bring a suit against a third person for such deprivation or 
injury.. - 


1. Section 178 substituted by Act XVI of 1959. 

2. Section 178-A inserted ibid. 
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181. Whatever is obtained by way of relief or com- 

. pensation in any such suit shall, as bet- 

reUef^^r‘compensation ween the bailor and the bailee, be dealt 
obtained by such suits, with according to their respective 

interests. 


CHAPTER X. 
AGENCY. 


Appointment and Authority of Agents. 


182. An "agent” is a person employed to do any act 

for another or to represent another in 

pair 1 defined™* ” pnnci " dealings with third persons. The per¬ 
son for whom such act is done, or who 
is so represented, is called the ''principal.” 


183. Any person who is of the age of majority accor¬ 
ding to the law to which he’is subject, 
who may employ anc j who - g soun( j rrrind, may employ 

an agent. 


184. As between the principal and third persons 

any person may become an agent, but 

a Ynt° may bC 30 no P erson who not the a S e °f 

agen ' majority and of sound mind can become 

an agent, so as to be responsible to his principal according 

'to the provisions in that behalf herein contained. 


Consideration not 
necessary. 


Agent’s authority 
may be expressed or 
implied. 

187- An authority is said to be express, when it is 
Definitions of ex- given by words spoken or written. An 
press and implied authority is said to be implied when it 
authority. j s inferred from the circumstances 

of the case; and things spoken or written, or the ordinary 
, course of dealing, may be accounted circumstances of the 
C^se, 


185. No consideration is necessary 
to create an agency. 

186. The authority of an agent may 
be expressed or implied. 



3«0 
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Illustration. 


.. „ ow “ a sh °P m Serampur, living himself in Calcutta, and visi- 
., ng , th ®.. sh ° p occasionally. The shop is managed by B, and he is in 
the habit of ordering goods from C in the name of A for the purpose 
of the shop, and of paying for them out of A s funds without P A’s 
nowledge. B has an implied authority from A to order goods from 
C in the name of A for the purposes of the shop. 


188. An agent having an authority to do an act has 

Extent of agent’s authority to do every lawful thing 
authority. which is necessary in order to do such 

act. 


i__ c an authority to carry on a business 

has authority to do every lawful thing necessary for the 

business ° F USUally done in the c °urse of conducting such 

Illustrations. 


Bomhav^a h kT a l0y ! d ~ y ?’ residin S in London, to recover at 
for th/nnrhnc U f t0 B * - A may adopt any le S al process necessary 

SLSMSLS. r '” v *™ 8 ,he d ' b *' " d »«■■ ™» d d »- 

hiiilH^r A constltutes B his agent to carry on his business of a ship- 

men fnr th 7 Purch / se timber and other materials, and hire work¬ 
men, for the purpose of carrying on the business. 


189. An agent has authority, in an emergency, to do 

Agent’s authority in su ph a ^ts for the purpose of protect- 
an emergency. m g his principal from loss as would be 

. u . done by a person of ordinary prudence, 

in nis own case, under similar circumstances. 


Illustrations. 


(a) An agent for sale may have goods repaired if it be necessary. 

(b) A consigns provisions to B at Calcutta, with directions to 
send them immediately to C at Cuttack, B may sell the provisions at 
Calcutta, if they will not bear the journey to Cuttack without spoiling. 

Sub-agents. 

190. An agent cannot lawfully employ another to 

When agent cannot P erf °rm acts which he has expressly or 
delegate. impliedly undertaken to perform per¬ 

sonally, unless by the ordinary custom 
of trade a sub-agnet may, or, from the nature of the agency, 
a sub-agent must, be employed. 
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191. A "sub-agent” is a person employed by, and 

•■sub-agent" defined. actin g under the control of, the original 

agent in the business of the agency. 


192.) Where 

Representation of 
principal by sub-agent 
properly appointed. 


a sub-agent is properly appointed the 
principal is, so far as regards third 
persons, represented by the sub-agent, 
and is bound by and responsible for his 
acts, as if he were an agent originally 
appointed by the principal. 


Agent’s responsibili¬ 
ty for sub-agent. 


The agent is responsible to the prin¬ 
cipal for the acts of the sub-agent. 


The sub-agent is responsible for his acts to the agent, 

sub-agenfs responsi- no * to the principal, except in case 

biiity. ot fraud or wilful wrong. 

193. Where an agent, without having authority to do 

Agent’s responsibili- so ’ has a PP ointed a person to act as a 
ty for sub-agent ap- sub-agent, the agent stands toward such 
pointed without autho- person in the relation of a principal to 
rity - an agent, and is responsible for his acts 

both to the principal and to third persons; the principal is 
not represented by or responsible for the acts of the person 
so employed, nor is that person responsible to the principal. 

194. Where an agent, holding an express or implied 

authority to name another person to act 
for the principal in the business of the 
agency, has named another person 
accordingly, such person is not a sub¬ 
agent, but an agent of the principal for 
such part of the business of the agency 
as is entrusted to him. 


Relation between prin¬ 
cipal and person duly 
appointed by agent to 

•act. in business of 

• 

agency. 


Illustrations. 


(a) A directs B, his solicitor, to sell his estate by auction, and to 
employ an auctioneer for the purpose. B names C, an auctioneer, to 
conduct the sa’e. C is not a sub-agent, but is A’s agent for the con¬ 
duct of the sale. 

(b) A authorises B, a merchant in Calcutta, to recover the 
moneys due to A from C and Co. B instructs D, a solicitor, to take 
legal proceedings against C and Co. for the recovery of the money. 
D is not a sub-agent, but is solicitor for A. 
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195. In selecting such agent for his principal, an agent 
duty in is „ b °und to exercise the same amount 


Agent's auty in 
miming such person. 


of discretion as a man of ordinary 
prudence would exercise in his own 
case; and if he does this he is not responsible to the princi¬ 
pal for the acts or negligence of the agent so selected. 


Illustrations. 


(a) A instructs B, a merchant, to buy a ship for him. B employs 
a ship surveyor of good reputation to choose a ship for A. The sur¬ 
veyor makes the choice negligently and the ship turns out to 'be 

unseaworthy and is lost. B is not, but the surveyor, is responsible 
to A. 

(b) A consigns goods to B, a merchant, for sale. B, in due 
course employs an auctioneer in good credit to sell the goods of A, 
and allows the auctioneer to receive the proceeds of the sale. The 
uuctioneei afterwards becomes insolvent without having accounted 
i0r the P r oceeds. B is not responsible to A for the proceeds. 


Ratification- 


196. Where acts are done by one person on behalf of 

Right of person as an °t; he r> but without his knowledge or 
to acts done for him authority, he may elect to ratify or to 
without his authority, dis-own such acts. If he ratifies them, 
Effec‘ of ratification. the same effects will follow as if they 
had been performed by his authority. 


197. Ratification may be expressed or may be implied 

Ratification may be * he conduct of the person on whose 
expressed or implied. behalf the acts are done. 


. i 

Illustrations. 


(a) A, without authority, buys goods for B. Afterwards B sells 
them to C on his own account ; B’s conduct implies a ratification of 
the purchase made for him by A. 


(b) A, without B’s authority, lends B’s money to C. Afterwards 
B accepts interests on the money from C. B’s conduct implies a 
ratification of the loan. 


198. No valid ratification can be made by a person 

Knowledge requisite whose knowledge of the facts of the 
for valid ratification. case is materially defective. 
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199- A person ratifying any unauthorised act done 
Effect of ratifying on } 11S behalf ratifies the whole of the 

ming part of trans- transaction of which such act formed 
action. a part. 


200. An act done by one person on behalf of another, 
_ .... . without such other person’s authority, 

authorised act cannot which, if done with authority, would 
injure third person. have the effect of subjecting a third 

person to damages, or of terminating 
any right or interest of a third person, cannot by ratifica¬ 
tion, be made to have such effect. 


Illustrations. 


(a) A, not being authorised thereto by B, demands on behalf of 

B, the delivery of a chattel, the property of B, from C, who is in 
possession of it. This demand cannot be ratified by B, so as to make 
C liable for damages for his refusal to deliver. 

(b) A holds a lease from B, terminable on three months’ notice. 

C, an unauthorised person, gives notice of termination to A. The 
notice cannot be ratified by B, so as to be binding on A. 

Revocation of authority. 

201. An agency is terminated by the principal revoking 
_ ... c his authority; or by the agent renoun- 

agency. cing the business of the agency; or by 

the business of the agency being com¬ 
pleted; or by either the principal or agent dying or becom¬ 
ing of unsound mind; or by the principal being adjudicated 
an insolvent under the provisions of any Act, for the time 
being in force for the relief of insolvent debtors. 

202. Where the agent has himself an interest in the 

property which forms the subject- 
matter of the agency, the agency cannot, 
in the absence of an express contract, 
be terminated to the prejudice of such 
interest. 

Illustrations. 

(a) A gives authority to B to sell A’s land, and to pay himself, 
out of the pro reeds, the debts due to him from A. A cannot revoke 
this authority, nor can it be terminated by his insanity or death. 

(b) A consigns 1,000 bales of cotton to B, who has made advances 
to him on such cotton, and desires B to sell the cotton, and to repay 
himself out of the price, the amount of his own advances. A cannot 
revoke this authority, nor is it terminated by his insanity or death. 


Termination of 
agency where agent 
has an interest in 
subject-matter. 
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203. The principal may, save as is otherwise provided 
when principal may by the last preceding section, revoke 

revoke agent’s autho- the authority given to his agent at any 

time before the authority has been 
exercised so as to bind the principal. 

204. The principal cannot revoke the authority given 

Revocation where to h * s a § ent afte , r the authority has been 
authority has been partly exercised so far as regards such 
partly exercised. acts and obligations as arise from acts 

already done in the agency. 

Illustrations. 


(a) A authorises B to buy 1,000 bales of cotton on account of A, 
and to pay for it out of A’s money remaining in B’s hands. B buys 
1,000 bales of cotton in his own name, so as to make himself per¬ 
sonally liable for the price. A cannot revoke B’s authority so far as 
regards payment for the cotton. 

(b) A authorises B to buy 1,000 bales of cotton on account of A, 
and to pay for it out of A’s money remaining to B’s hands. B buys 
1,000 bales of cotton in A’s name and so as not to render himself per¬ 
sonally liable for the price. A can revoke B’s authority to pay for 
the cotton. 


205. Where there is an express or implied contract 
compensation for * that the agency should be continued for 
revocation by princi- any period of time, the principal must 

by agent renunciation make compensation to the agent, or the 

agent to the principal, as the case may 
be, for any previous revocation or renunciation of the 
agency without sufficient cause. 


206. Reasonable notice must be given of such revoca¬ 
tion or renunciation ; otherwise the 
damage thereby resulting to the princi¬ 
pal or the agent, as the case may be, 
must be made good to the one by the other. 


Notice of revocation 
or renunciation. 


207. Revocation and renunciation may be expressed 
„ or may be implied in the conduct of the 

nunciation may be ex- principal or agent respectively. 

pressed or implied. - . . . - • 

Illustration . 

A empowers B to let A’s house. .Afterwards A lets it himself- 
This is an implied revocation of B’s authority. 
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208. The termination of the authority of an agent 

does not, so far as regards the agent, 

ag^nt^ authority'takes | ake effect before it becomes known to 
effect as to agent, and him, or, so far as regards third persons, 
as to third person. before it becomes known to them- 

Illustrations. 


(a) A directs B to sell goods for him, and agrees to give B five 
per cent, commission on the price fetched by the goods. A after¬ 
wards, by letter revokes B’s authority. B, after the letter is sent, 
but before he receives it, sells the goods for 100 rupees. The sale is 
binding on A, and B is entitled to five rupees as his commission. 

(b) A, at Madras, by letter directs B to sell for him some cotton 
lying in a warehouse in Bombay, and afterwards, by letter, revokes 
his authority to sell, and directs B to send the cotton to Madras. B, 
after receiving the second letter, enters into a contract with C, who 
knows of the first letter, but not of the second, for the sale to him 
of the cotton, C pays B the money, with which B absconds. C’s 
payment is good as against A. 

(c) A directs B, his agent, to pay certain money to C. A dies 
and D takes out probate to his will. B, after A’s death, but before 
hearing of it, pays the money to C. The payment is good as against 
D, the executor. 


209. When an agency is terminated by the principal 

dying or becoming of unsound mind, 


Agent’s duty on ter¬ 
mination of agency by 
principal’s death or in¬ 
sanity. 


the agent is bound to take on behalf of 
the representative of his late principal, 
all reasonable steps for the protection 


and preservation of the interests en¬ 


trusted to him. 


210. The termination of the authority of an agent 

causes the termination (subject to the 

agen™auth°ority f SUk " rules herein contained regarding the 

termination of an agent’s authority) 
of the authority of all sub-agents appointed by him. 

Agents’ Duty to Principal. 


211. An agent is bound to conduct the business of his 
Agent’s duty in con- principal according to the directions 
ducting principal’s given by the principal, or, in the absence 
business Q f an y such directions, according to the 

custom which prevails in doing business of the same kind 
at the place Where the agent conducts such business. When 
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i/ic- __.~cj otherwise, if any loss be sustained, he must 

make it good to his principal, and, if any profit accrues, he 
must account for it- 

Illustrations. v ‘ '• 

(a) A, an agent engaged in carrying on for B a business, in which 
it is the custom to invest from time to time, at interest, the moneys 
which may be in hand, omits to make such investment. A must 
make good to B the interest usually obtained by such investments. 

(b) B, a broker, in whose business it is not the custom to sell on 
credit, sells goods of A on credit to C, whose credit at the time was 
very high. C, before payment, becomes insolvent. B must make 
good the loss to A. 

212. An agent is bound to conduct the business of the 

Skill and diligence 

required from agent. possessed by persons engaged in similar 

business, unless the principal has notice 
of his want of skill. The agent is always bound to act with 
reasonable diligence, and to use such skill as he possesses ; 
and to make compensation to his principal in respect of the 
direct consequences of his own neglect, want of skill or 
misconduct, but not in respect of loss or damage which are 
indirectly or remotely caused by such neglect, want of 
skill or misconduct. 

Illustrations. 

(a) A, a merchant in Calcutta, has an agent, B in London to 
whom a sum of money is paid on A’s account with orders to remit. 
B retains the money for a considerable time. A, in consequence of 
not receiving the money, becomes insolvent. B is liable for the 
money and interest from the day on which it ought to have been paid, 
according to the usual rate, and for any further direct loss—as, e. 9 ‘ 
by variation of rate of exchange—but not further. 

(b) A an agent for the sale of goods, having authority to sell on 
credit, sells to B on credit, without making the proper and usual 
enquiries as to the solvency of B. B, at the time of such sale, is 
insolvent. A must make compensation to his principal in respect of 
any loss thereby sustained. 

(c) A, an insurance-broker employed by B to effect an insu¬ 
rance on a ship, omits to see that the usual clauses are inserted in the 
policy. The ship is afterwards lost. In consequence of the omission of 
the clauses nothing can be recovered from the underwriters. A is 
bound to make good the loss to B. 

(d) A, a merchant in England, directs B, his agent at Bombay, 
who accepts the agency, to send him 100 bales of cotton by a certain 
ship. B, having it in his power to send the cotton, omits to do so. 
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The ship arrives safely in England. Soon after her arrival the price 
of cotton rises. B is bound to make good to A the profit which he 
might have made by the 100 bales of cotton at the time the ship 
arrived, but not any profit he might have made by the subsequent 
rise. 

213. An agent is bound to render proper accounts to 
Agent’s accounts. his principal on demand. 


214. It is the duty of an agent, in cases of difficulty, 


Agent’s duty to com¬ 
municate with princi¬ 
pal. 


to use all reasonable diligence in com¬ 
municating with his principal, and in 
seeking to obtain his instructions. 


215. If an agent deals on his own account in the 
Right Of principal business of the agency, without first 

obtaining the consent of his principal 
and acquainting him with all material 
circumstances which have come to his 
own knowledge on the subject, the 
principal may repudiate the transaction, if the case shows 
either that any material fact has been dishonestly concealed 
from him by the agent,.or that the dealings of the agent 
have been disadvantageous to him. 


when agent deals on 
his own account, in 
business of agency 
without principal’s 
consent. 


Illustrations. 


(a) A directs B to sell A’s estate. B buys the estate for himself 
in the name of C. A, on discovering that B has bought the estate 
for himself, may repudiate the sale, if he can show that B has dis¬ 
honestly concealed any material fact, or that the sale has been dis¬ 
advantageous to him. 

(b) A directs B to sell A’s estate. B, on looking over the estate 
before selling it, finds a mine on the estate which is unknown to A. 
B informs A that he wishes to buy the estate for himself, but con¬ 
ceals the discovery of the mine. A allows B to buy, in ignorance of 
existence of the mine. A, on discovering that B knew of the mine 
at the time he bought the estate, may either repudiate or adopt the 

sale at his option. 


216. If an agent, without the knowledge of his princi¬ 
pal, deals in the business of the agency 

Principal’s nght to on s own account instead of on account 
benefit gained by ag- „ , . . . . 

ent dealing on his own of his principal, the principal is entitled 
account in business of to claim from the agent any benefit 
agency. which may have resulted to him from 

the transaction, 
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Illustration. 


A directs B, his agent, to buy a certain house for him. B tells 
A it cannot be bought, and buys the house for himself. A may, on 
discovering that B has bought the house, compel him to sell it to A 
at the price he gave for it. 

217. An agent may retain out of any sums received 
_ _ . on account of the principal in the busi- 

tainer out of sums re- nes s of agency, all moneys due to 
ceived on principal’s himself in respect of advances made or 
account. expenses properly incurred by him in 

conducting such business, and also such remuneration as 
may be payable to him for acting as agent. 


218. Subject to such deductions, the agent is bound to 
A 4 , ,3 4 A pay to his principal all sums received 

sums received for prin- ^ri hlS account. . , 

cipal. ' "'sk 


219. In the absence of any special contract, payment 

TTru for the performance of any act is not 

Deration bYcomesTut due to the agent until the completion 

of such act; but an agent may detain 
moneys received by him on account of goods sold, although 
the whole of the goods consigned to him for sale may not 
have been sold, or although the sale may not be actually 
complete. 

220. An agent who is guilty of misconduct in the 

. business of the agency is not entitled to 

to AS r e emum°r t ation tIt for an y remuneration in respect of that part 
business misconducted, of the business which he has miscon¬ 
ducted. 


Illustrations. 


(a) A employed B to recover 1,00,000 rupees from C, and to lay 
it out on good security. B recovers the 1,00,000 rupees and lays out 
90,000 rupees on good security, but lays out 10,000 rupees on security 
which he ought to have known to be bad, whereby A loses 2,000 
rupees. B is entitled to remuneration for recovering the 1,00,000 
rupees and for investing the 90,000 rupees. He is not entitled to any 
remuneration for investing the 10,000 rupees, and he must make 
good the 2,000 rupees to B. 

(b) A employs B to recover 1,000 rupees from C. Through B’s 
misconduct the money is not recovered. B is entitled to no remu¬ 
neration for his services, and must make good the loss. 
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221. In the absence of any contract to the contrary, 

an agent is entitled to retain goods, 

principals property. ° n papers and other property, whether 

movable or immovable, of the principal 

received by him, until the amount due to himself for com¬ 
mission, disbursements and services in respect of the same 
has been paid or accounted for to him. 

Principal’s Duty to Agent. 

222. The employer of an agent is bound to indemnify 

him against the consequences of all 
Agent to be indemni- j aw f u ]_ ac ts done by such agent in exer- 

ces oMawfui°acts? Uen ” cise of the authority conferred upon 

him. 


Illustrations. 


(a) B, at Singapur, under instructions from A of Calcutta, con¬ 
tracts with C to deliver certain goods to him. A does not send the 
goods to B, and C sues B for breach of contract. B informs A of the 
suit, and A authorises him to defend the suit. B defends the suit, 
and is compelled to pay damages, and costs and incurs expenses. A 
is liable to B for such damages, costs and expenses. 

(b) B, a broker at Calcutta, by the orders of A, a merchant there, 
contracts with C for the purchase of 10 casks of oil for A. After¬ 
wards A refuses to receive the oil, and C sues B. B informs A, who 
repudiates the contract altogether. B defends, but unsuccessfully, 
and has to pay damages and costs and incurs expenses. A is liable 
to B for such damages, costs and expenses. 

223. Where one person employs another to do an act, 

and the agent does the act in good faith, 
Agent to be indemni- ^he employer is liable to indemnify the 

ces of acts done in agent against the consequences of that 
good faith. act, though it causes an injury to the 

rights of third persons- 


Illustrations. 

' (a) A, a decree-holder and entitled to execution of B’s goods 
requires the officer of the Court to seize certain goods, representing 
them to be the goods of B. The officer seizes the goods, and is sued 
by C, the true owner of the goods. A is liable to indemnify the 
officer for the sum which he is compelled to pay to C, in consequence 
of obeying A’s directions. 

(b) B, at request of A, sells goods in the possession of A, but 
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which A had no right to dispose of. B does not know this, and 
hands over the proceeds of the sale to A. Afterwards C, the true 
owner ot the goods, sues B and recovers the value of the goods and 
costs. A is liable to indemnify B for what he has been compelled 
to pay to C and for B’s own expenses. 

224. Where one person employs another to do an act 

Non-liability of em- } s criminal, the employer is not 

ployer of agent to do llcibiG to tHG SgGIlt, GlthGT Upon 3.11 6X- 

a criminal act. press or an implied promise, to indemni¬ 

fy him against the consequences of that 

act. 

Illustrations. 

(a) A employs B to beat C, and agrees to indemnify him against 
all consequences of the act. B thereupon beats C, and has to pay 
damages to C for so doing. A is not liable to indemnify B for those 
damages. 

(b) B, the proprietor of a newspaper, publishes, at A’s request, 
a libel upon C in the paper, and A agrees to indemnify B against the 
consequences of the publication and all costs and damages of any 
action in respect thereof. B is sued by C and has to pay damages, 
and also incurs expenses. A is not liable to B upon the indemnity. 

225. The principal must make compensation to his 

agent"for^tnjiiry cau- a S en * * n ^spect of injury caused to such 
sed by principal’s neg- agent by the principal s neglect or want 
lect. of skill. 

Illustration. ' * 

A employs B as a bricklayer in building to house, and puts up 
the scaffolding himself. The scaffolding is unskilfully put up and 
B is in consequence hurt. A must make compensation to B. 

Effect of agency on Contract with third persons. 

226. Contracts entered into through an agent, and 

^ 4 . obligations arising from acts done by an 

consequences of agent’s agent, may be enforced in the same 

contracts. manner, and will have the same legal 

consequences, as if the contracts had 
been entered into and the acts done by the principal in 
person. 

Illustrations. 

(a) A buys goods from B, knowing that he is an agent for their 
sale, but not knowing who is the principal. B’s principal is the per- 
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son entitled to claim from A the price of the goods, and A cannot, in 
a suit by the principal, set-off against that claim a debt due to him¬ 
self from B. 

(b) A, being B’s agent with authority to receive money on his 
behalf, receives from C a sum of money due to B. C is discharged 
of his obligation to pay the sum in question to B. 

227. When an agent does more than he is authorised 

to do, and when the part of what he 
Principal how far does w hich is within his authority, can 

ceeds authority. be separated from the part which is 

beyond his authority, so much only of 
what he does as is within his authority, is binding as bet¬ 
ween him and his principal. 

Illustration . 

A, being owner of ship and cargo, authorises B to procure an 
insurance for 4,000 rupees on the ship. B procures a policy for 4,000 
rupees on the ship, and another for the like sum on the cargo. A is 
bound to pay the premium for the policy on the ship, but not the 
premium for the policy on the cargo. 

228. When an agent does more than he is authorised 

to do, and what he does beyond the scope 
Principal not bound ^ his authority, cannot be separated 

authority is not sepa- from what is within it, the principal is 
rabie. not bound to recognise the transaction. 


Illustration. 


A authorises B to buy 500 sheep for him. B buys 500 sheep and 
200 lambs for one sum of 6,000 rupees. A may repudiate the whole 
transaction. 


229. Any notice given to or information obtained by 

the agent, provided it be given or ob- 
Consequence of no- tained in the course of the business 
ce given o a . transacted by him for the principal, 

shall, as between the principal and third parties, have the 
same legal consequence as if it had been given to or obtain¬ 
ed by the principal. 

Illustrations . 


(a) A is employed by B to buy from C certain goods, of which 
C is the apparent owner, and buys them accordingly. In the course 
of the treaty for the sale, A learns that the goods really belonged to 
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13, but B is ignorant of that fact. B is not entitled to set-off a debt 
owing to him from C against the price of the goods. 

(bj A is employed by B to buy from C goods of which C is the 
apparent owner. A was, before he was so employed, a servant of C 

learnt lhat the goods really belonged to D, but B is ignorant 
of that fact. In spite of the knowledge of his agent, B may set-off 
against the price of the goods a debt owing to him from C. 


230. In the absence of any contract to that effect an 

Agent cannot per- Jig en t cannot personally enforce con- 
sonaiiy enforce, nor tracts entered into by him on behalf of 

£ behaff of XcTpal ^ ^ PerSOnaU y b ° Und 

Presumption of con- Such a contract shall be presumed to 
tract to contrary. exist in the following cases :_ 

(1) where the contract is made by an agent for the 
sale or purchase of goods for a merchant resident abroad ; 

u . . where the agent does not disclose the name of 
his principal ; 


(3) where the principal, though disclosed, cannot be 

sued. 


231. If an agent makes a contract with a person who 

Rights of parties to neither knows, nor has reason to sus- 
a contract made by P^ct, that he is an agent, his principal 
agent not disclosed. may require the performance of the 

contract; but the other contracting party 
has, as against the principal, the same rights as he would 

nave had as against the agent if the agent had been 
principal. 

If the principal discloses himself before the contract 

f S w? leted> the other contracting party may refuse to 
fulfil the contract, if he can show that, if he had known 
who was the principal in the contract, or if he had known 
that the agent was not a principal, he would not have 
entered into the contract. 

232. Where one man makes a contract with another, 

Performance of con- neither knowing nor having reasonable 
tract with agent sup- ground to suspect that the other is an 
posed to be principal, agent, the principal, if he requires the 

performance of the contract, can only 
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obtain such performance subject to the rights and obliga¬ 
tions subsisting between the agent and the other party to 
the contract. 


Illustration. 


A, who owes 500 rupees to B, sells 1,000 rupees’ worth of rice to 
B. A is acting as agent for C in the transaction, but B has no know¬ 
ledge nor reasonable ground of suspicion that such is the case. C 
cannot compel B to take the rice without allowing him to set-off A’s 
debt. 


233. In cases where the agent is personally liable, a 

Right of person dea- P erson d ^ alin S with him may hold either 
ling with agent per- him or his principal, or both of them 
sonally liable. liable. 

Illustration. 

A enters into a contract with B to sell him 100 bales of cotton, 
and afterwards, discovers that B was acting as agent for C. A may 
sue either B or C, or both, for the price of the cotton. 


234. When a person who has made a contract with an 

agent induces the agent to act upon the 
belief that the principal only will be 
held liable, or induces the principal to 
act upon the belief that the agent only 
will be held liable, he cannot afterwards 
hold liable the agent or principal 


Consequence of in¬ 
ducing agent or prin¬ 
cipal to act on belief 
that principal or agent 
will be held exclusively 
liable. 


respectively. 

235. A person untruly representing himself to be the 

A authorised agent of another, and there- 
ded agent ° pre en " b y inducing a third person to deal with 

him as such agent, is liable, if his alleged 
employer does not ratify his acts, to make compensation to 
the other, in respect of any loss or damage which he has 
incurred by so dealing. 


236. A person with whom a contract has been entered 
„ , , , into in the character of agent is not en- 

tracking* afag/nt'not titled to require the performance of it 
entitled to perform- if he was in reality acting, not as agent, 

«» c «- but on his own account. 
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237. When an agent has, without authority, done acts 

or incurred obligations to third persons 
Liability of principal on behalf of his principal, the principal 

agent’s unauthorised 1S bound by such acts or obligations if 
acts were authorised. he has by his words or conduct induced 

such third persons to believe that such 
acts and obligations were within the scope of the agent’s 
authority. 


Illustrations. 

(a) A consigns goods to B for sale and gives him instructions not 
to sell under a fixed price. C, being ignorant of B’s instructions 
enters into a contract with B to buy the goods at a price lower than 
the reserved price. A is bound by the contract. 

(b) A entrusts B with negotiable instruments endorsed in blank, 
B sells them to C in violation of private orders from A. The sale is 
good. 


238. Misrepresentations made, or frauds committed, 
. .by agents acting in the course of their 

of misrepresentation business for their principals, have the 
or fraud by agent. same effect on agreements made by such 

agents as if such misrepresentations or 
frauds had been made or committed by the principals ; but 
misrepresentations made, or frauds committed, by agents, 
in matters which do not fall within their authority, do not 
affect their principals. 


Illustrations. 


(a) A, taping B’s agent for the sale of goods, induces C to buy 
them by a misrepresentation, which he was not authorised by B to 
make. The contract is voidable, as between B and C, at the option 
of C. 

(b) A, the captain of B’s ship, signs bills of lading without 
having received on board the goods mentioned therein. The bills 
of lading are void as between B and the pretended consignor. 


CHAPTER XI. ) 

OF PARTNERSHIP ) Repeale<1 
Sections 239-266. ) 


1. Chapter XI, sections 239—266 repealed by Act V of 1996. 


• 
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Act No. X of 1977. 

[Sanctioned by His Highness the Maharaja Sahib 
Bahadur per Chief Minister's Endorsement No. 8372, dated 
11th September , 1920 read with State Council Resolution 
No. 1, dated 8th April , 1925, (notification No. 14-L/81.)] 

An Act to consolidate and amend the laws relating to the 
Procedure of the Courts of Civil Judicature. 

Whereas it is expedient to consolidate and amend the 
laws relating to the procedure of the Courts of Civil Judica¬ 
ture ; It is hereby enacted as follows :— 

PRELIMINARY 

Short title extent . (*) This Act may be cited as Code 

and commencement. of Civil procedure (Act X of 1977). 

(ii) It extends to the whole of Jammu and Kashmir 

■ State. It shall come into force on the 1st day of Baisakh, 
1978. 

2. In this Act, unless there is anything repugnant 
Definition. in the subject or context,— 

(1) "Code” includes rules : 

(2) "decree” means the formal expression of an ad¬ 

judication which, so far as regards the Court expressing it, 
conclusively determines the rights of the parties with re¬ 
gard to all or any of the matters in controversy in the suit 
and may be either preliminary or final. It shall be deemed 
to include the rejection of a plaint and the determination 
of any question within section 47 or section 144, but shall 
not include— • < 

(a) any adjudication from which an appeal lies as 
an appeal from an order, or 

(b) any order of dismissal for default. 

Explanation. —A decree is preliminary when further 
proceedings have to be taken before the suit can be com- 
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pletely disposed of. It is final when such adjudication 
completely disposes of the suit. It may be partly preli¬ 
minary and partly final : 

(3) "decree-holder” means any person in whose 
favour a decree has been passed or an order capable of 
execution has been made : 

(4) "district” means the local limits of the jurisdiction 
of a principal Civil Court or original jurisdiction (herein¬ 
after called a "District Court”). 

x [(5) "foreign Court” means a Court situate beyond 
the limits of India which has no authority in India and is not 
established or continued by the Central Government of 
India.] 

(6) "foreign judgment” means the judgment of a 
foreign Court : 

(7) "Government Pleader” includes any officer 
appointed by 2 [the Government] to perform all or any of 
the functions expressly imposed by this Code on the Go¬ 
vernment Pleader and also any pleader acting under the. 
directions of the Government Pleader : 

(8) "Judge” means the presiding officer of a Civil 
Court : 

(9) "judgment” means the statement given by the 
Judge of the grounds of a decree or order : 

(10) "judgment-debtor” means any person against 
whom a decree has been passed or an order capable of 
execution has been made : 

(11) "legal representative” means a person who in 
law represents the estate of a deceased person, and includes 
any person who intermeddles with the estate of the 
deceased and where a party sues or is sued in a represen¬ 
tative character the person on whom the estate devolves on 
the death of the party so suing or sued : 


♦ 

1. Clause 5 substituted by Act I of 2011 (For earlier amendment see 
A. L. O. 2008 and Act of 2010). 

2. In sections 2 (7), 5 (1), 55. 57, 59 (3), 61, 67, 68, 70, 82, 92, 137, 139 and 
143 the words "the Government” substituted for the words "His Highness” by 
Act X 1996. 
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(12) "mesne profits” of property means those profits 
which the person in wrongful possession of such property 
actually received or might with ordinary diligence have 
received therefrom, together with interest on such profits, 
but shall not include profits due to improvements made by 
the person in wrongful possession : 

(13) ''movable property” includes growing crops : 

(14) "order” means the formal expression of any deci¬ 
sion of a Civil Court which is not a decree : 

(15) "pleader” means any person entitled to appear and 
plead for another in Court, and includes an advocate, a 
vakil and 1 [any attorney of the High Court]. 

o 

(16) "prescribed” means prescribed by rules : 

(17) "public officer” means a person falling under any 
of the following descriptions, namely :— 

(a) every judge ; 

(b) omitted ; 

(c) every commissioned or gazetted officer in the 
military forces of the Union ; 

(d) every officer of a Court of Justice whose duty it 
is, as such officer, to investigate or report on any matter of 
law or fact, or to make, authenticate or keep any document, 
or to take charge or dispose of any property, or to exe< ^ 
any judicial process, or to administer any oath, or to inter¬ 
pret, or to preserve order, in the Court, and every P ers 
especially authorised by a Court of Justice to perform any 

of such duties ; 

(e) every person who holds any office by virtue i of 
which he is empowered to place or keep any person in co 
finement ; 

(f) every officer of the Government whose duty it 

1. inserted by notification 3-L/85 published in the Government Gazette 
dated 8th Bhadon, 1985. . 
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is, as such officer, to prevent offences, to give information of 
offences, to bring offender to justice, or to protect the public 
health, safety or convenience ; 

(g) every officer whose duty it is, as such officer, to 
take, receive, keep or expend any property on behalf of 
the Government, or to make any survey, assessment or con¬ 
tract on behalf of the Government, or to execute any reve¬ 
nue-process, or to investigate, or to report on, any matter 
affecting the pecuniary interest of the Government, or to 
make, authenticate or keep any document relating to the 
pecuniary interests of the Government, or to prevent the 
infraction of any law for the protection of the pecuniary 
interests of the Government ; and 

(h) every officer in the service or pay of the Govern¬ 
ment, or remunerated by fees or commission for the per¬ 
formance of any public duty. 

(18) "rules” means rul&s and forms contained in the 
First Schedule or made under section 122 : 

(19) "share in a corporation” shall be deemed to in¬ 
clude stock, debenture stock, debentures or bonds : and 

(20) "signed” save in the case of a judgment or decree, 
includes stamped. 

3. For the purposes of this Code, the District Court 

is subordinate to the High Court, and 
Subordination of every civil Court of a grade inferior to 

Courts - that of a District Court and every Court 

of Small Causes is subordinate to the High Court and 

District Court. 

4. (1) In the absence of any specific provision to 

the contrary, nothing in this Code shall 

Savings. be deemed to limit or otherwise affect 

any special or local law now in force or any special juris¬ 
diction or power conferred, or any special form of procedure 
prescribed, by or under any other law for the time being in 

force. 

(2) In particular and without prejudice to the 
generality of the proposition contained in sub-section (1), 
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nothing in this Code shall be deemed to limit or otherwise 
affect any remedy which a landholder or landlord may have 
under any law for the time being in force for the recovery 
of rent of agricultural land from the produce of such land. 


5. (1) Where any Revenue Courts are governed by 

Application of the the , Provisions of this Code in those 
Code to Revenue matters of procedure upon which any 

Courts special enactment applicable to them 

is silent, 1 [the Government! may, by 
notification in the Government Gazette, declare that any 
portions of those provisions which are not expressly made 

i/ Ca ^^ e ^ *his shall not apply to those Courts, or 

shall only apply to them with such modifications as 1 [the 
Government] may prescribe. 


(2) Revenue Court” in sub-section (1) means a Court 
avmg jurisdiction under any local law to entertain suits 
or other proceedings relating to the rent, revenue or profits 

°M an i o Sed for a S r icultural purposes, but does not include 
a Civil Court having original jurisdiction under this Code 

o try such suits or proceedings as being suits or proceed¬ 
ings of a civil nature. 

6. Save in so far as is otherwise expressly provided, 

Pecuniary jurisdic- not hing herein contained shall operate 
tion - to give any Court jurisdiction over suits 

the amount or value of the subject- 
matter of which exceeds the pecuniary limits (if any) of its 
ordinary jurisdiction. 


7. The following provisions shall not extend to Courts 

constituted under the Small Cause 

small Cause> Courts. Courts Act, or to Courts exercising the 

, jurisdiction of a Court of Small Causes 

under that Act, that is to say,— 

(a) so much of the body of the Code as relates to— 

(i) suits excepted from the cognizance of a Court 

of Small Causes ; 

(ii) the execution of decrees in such suits ; 


1. See footnote under section 2,(7). 
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(iii) the execution of decrees against immovable 
property ; and 

(b) the following sections, that is to say— 


section 9, 
sections 91 and 92, 

sections 94 and 95 so far as they 1 [authorise or 
relate to— 

(i) orders for the attachment of immovable pro¬ 

perty, 

(ii) injunctions, 

(iii) the appointment of a receiver of immovable 

property, or 

(iv) the interlocutory orders referred to in clause 

(e) of section 94], and 

sections 96 to 112 and 115. 

8. Omitted. 


PART I. 


SUITS IN GENERAL 

Jurisdiction of the Courts and Res Judicata. 

9. The Courts shall (subject to the provisions herein 
„ x „ contained) have jurisdiction to try all 

Courts to try all .. £ • - n I 

civil suits unless suits of a civil nature excepting suits of 

barred. which their cognizance is either ex¬ 

pressly or impliedly barred. 


Explanation .—A suit in which the right to property or 
to an office is contested is a suit of a civil nature, notwith¬ 
standing that such right may depend entirely on the de¬ 
cision of questions as to religious rites or ceremonies. 


10. No Court shall proceed with the trial of any suit 

in which the matter in issue is also 
tayo suit. directly and substantially in issue in a 

previously instituted suit between the same parties, or 


1. Substituted by Act IX of 1988 for the words "so far as they relate 
tp in; (inptions arid interlocutory orders”. 
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between parties under whom they or any of them claim 
litigating under the same title where such suit is pending 
in the same or any other Court in the State having jurisdic¬ 
tion to grant the relief claimed. 

Explanation .—The pendency of a suit in a foreign 
Court does not preclude the Courts in the State from trying 
a suit founded on the same cause of action. 


Res 


11. No Court 

judicata. 


shall try any suit or issue in which 
the matter directly and substantially in 
issue has been directly and substantially 


in issue in a former suit between the same parties, or 
between parties under whom they or any of them claim, 
litigating under the same title, in a Court competent to try 
such subsequent suit or the suit in which such issue has 
been subsequently raised, and has been heard and finally 
decided by such Court. 


Explanation I .—The expression "former suit” shall de¬ 
note a suit which has been decided prior to the suit in ques¬ 
tion whether or not it was instituted prior thereto. 

Explanation II .—For the purposes of this section, the 
competence of a Court shall be determined irrespective of 
any provisions as to a right of appeal from the decision of 
such Court. 

Explanation III .—The matter above referred to must 
in the former suit have been alleged by one party and either 
denied or admitted, expressly or impliedly, by the other. 

Explanation IV .—Any matter which might and ought 
to have been made ground of defence or attack in such 
former suit shall be deemed to have been a matter directly 
and substantially in issue in such suit. 

Explanation V .—Any relief claimed in the plaint, 
which is not expressly granted by the decree, shall, for the 
purposes of this section, be deemed to have been refused. 

Explanation VI .—Where persons litigate bona fide in 
respect of a public right or of a private right claimed in 
common for themselves and others, all persons interested in 



CODE OF CIVIL PROCEDURE, 1977 (1920 A. D.) 


409 


such right shall, for the purposes of this section, be deemed 
to claim under the persons litigating. 


Explanation VII .—Where a party to a civil suit, sets 
up or relies on a pedigree, or on the legitimacy or the 
genuineness or validity of the adoption of any person, in¬ 
cluding himself and the question of such pedigree, legiti¬ 
macy or adoption is put directly and substantially in issue, 
and is, after a full and regular trial, decided against such 
party, then as regards such question or issue the party’s 
descendants, heirs, executors, administrators or assigns 
shall in any future litigation be deemed to claim under 

him. 

Explanation VIII .—Where a party to a suit claims cer¬ 
tain immovable property to be his and the Court decides 
that it is not his, such decision shall be binding on him and 
those claiming under him, in any future litigation in which 
he or they claim, as plantiff or applicant or plaintiffs or 
applicants, the property as against a person or persons in 
possession or occupation of it. 

12. Where a plaintiff is precluded by rules from 

instituting a further suit in respect of 

Bar to further suit, any particular cause of action he shall 

not be entitled to institute a suit in res¬ 
pect of such cause of action in any Court to which this 
Code applies. 


13. A foreign judgment shall be conclusive as to 

any matter thereby directly adjudicated 
When foreign judg- between the same parties or bet- 

m ent not concluswe. ^ under whom they Qr any 

of them claim litigating under the same title except— 


(a) where it has not been pronounced by a Court of 
competent jurisdiction ; 

(b) where it has not been given on the merits of the 

case ; 

(c) where it appears on the face of the proceedings 
to be founded on an incorrect view of international law 
or a refusal to recognise the law of the State in cases in 
which such law is applicable ; 
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(d) where the proceedings in which the judgment 
w as obtained are oppooed to natural justice ; 

(e) where it has been obtained by fraud ; 

(f) where it sustains a claim founded on a breach 
of any law' in force in the State. 


14. The Coui t shall presume, upon the production 

Presumption a, to any document purporting to be a cer- 
foreign judgments. tined copy of a foreign judgment, that 

P_ llvf f such judgment was pronounced by a 

of competent jurisdiction, unless the contrary 

nH P r P ri t° n therecord ; but such presumption may be dis¬ 
placed by proving want of jurisdiction. 


Place of Suing. 


Court in which suits 
to be instituted. 


15. Every suit shall be instituted in 
the Court of the lowest grade compe¬ 
tent to try it. 


Suits to be instituted 
where subject-matter 
situate. 


16. Subject to the pecuniary or 
other limitations prescribed by any law, 
suits— 


(a) for the recovery of immovable property with or 
wthout rent or profits, 

(b) for the partition of immovable property, 

(c) for foreclosure, sale or redemption in the case 
of a mortgage of or charge upon immovable property, 

(d) for the determination of any other right to or 
interest in immovable property, 

(e) for compensation for wrong to immovable 
property, 

(f) for the recovery of movable property actually 
under distraint or attachment, 


shall be instituted in the Court within the local limits of 
whose jurisdiction the property is situate : 


Provided that a suit to obtain relief respecting, or com¬ 
pensation for wrong to, immovable property held by or on 
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behalf of the defendant may, where the relief sought can 
be entirely obtained through his personal obedience, be 
instituted either in the Court within the local limits of 
whose jurisdiction the property is situate, or in the Court 
within the local limits of whose jurisdiction the defendant 
actually and voluntarily resides, or carries on business, or 
personally works for gain. 

Explanation .—In this section "property” means pro¬ 
perty situate in the State. 


17. Where a suit is to obtain relief respecting, or 
0 .. . . ,, compensation for wrong to, immovable 

property situate with- property situate within the jurisdiction 
in jurisdiction of diff- of different Courts, the suit may be 
erent courts. instituted in any court within the local 

limits of whose jurisdiction any portion of the property is 
situate : 


Provided that, in respect of the value of the subject- 
matter of the suit, the entire claim is cognizable by such 

Court. 


18. (1) Where it is alleged to be uncertain within 

. . ... .. the local limits of the jurisdiction of 

which of two or more Courts any im¬ 
movable property is situate, any one of 
those Courts may, if satisfied that there 
is ground for the alleged uncertainty, 
record a statement to that effect and thereupon proceed to 
entertain and dispose of any suit relating to that property, 
and its decree in the suit shall have the same effect as if the 


of suit where local 
limits of jurisdiction 
of Courts are uncer¬ 
tain. 


property were situate within the local limits of its juris¬ 
diction : 


Provided that the suit is one with respect to which 
the Court is competent as regards the nature and value of 
the suit to exercise jurisdiction. 


(2) Where a statement has not been recorded under 
sub-section (1), and an objection is taken before an 
appellate or revisional Court that a decree or order in a suit 
relating to such property was made by a Court not having 
jurisdiction where the property is situate, the appellate or 
revisional Court shall not allow the objection unless in its 
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opinion there was, at the time of the institution of the 
suit, no reasonable ground for uncertainty as to the Court 
having jurisdiction with respect thereto and there has been 
a consequent failure of justice. 


19. Where a suit is for compensation for wrong done 

to the person or to moveable property, 
suit for compensa- lj; the wrong was done within the local 

person or movables. limits of the jurisdiction of one Court 

and the defendant resides, or carries on 
business, or personally works for gain, within the local 
limits of the jurisdiction of another Court, the suit may 
be instituted at the option of the plaintiff in either of the 
said Courts. 

Illustrations. 


(a) A, residing in Delhi, beats B in Calcutta. B may sue A either 
in Calcutta or in Delhi. 

(b) A, residing in Delhi, published in Calcutta statements defa¬ 
matory of B. B may sue A either in Calcutta or in Delhi. 

20. Subject to the limitations aforesaid, every suit 

shall be instituted in a Court within the 
instituted S where° de- local limits of whose jurisdiction— 

fendants reside or 
cause of action arises. 


(a) the defendant, or each of the defendants where 
there are more than one, at the time of the commencement 
of the suit, actually and voluntarily resides, or carries on 
business, or personally works for gain ; or 

(b) any of the defendants, where there are more 
than one, at the time . of the commencement of the suit, 
actually and vountarily resides, or carries on business, or 
personally works for gain ; provided that in such case either 
the leave of the Court is given, or the defendants who do not 
reside, or carry on business, or personally work for gain, as 
aforesaid, acquiesce in such institution ; or 

(c) the cause of action, wholly or in part, arises. 

Explanation I .—Where a person has a permanent 
dwelling at one place and also a temporary residence at 
another place, he shall be deemed to reside at both 
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places in respect of any cause of action arising at the place 
where he has such temporary residence. 

Explanation II .—A corporation shall be deemed to 
carry on business at its sole or principal office in 1 [the 
State] or, in respect of any cause of action arising at any 
place where it has also a subordinate office, at such place. 

Illustrations. 

(a) A is a tradesman in Calcutta, B carries on business in Delhi. 
B, by his agent in Calcutta, buys goods of A and requests A to deliver 
them to the East Indian Railway Company. A delivers the goods 
accordingly in Calcutta. A may sue B for the price of the goods 
either in Calcutta, where the cause of action has arisen or in Delhi 
where B carries on business. 


(b) A resides at Simla, B at Calcutta and C at Delhi. A, B and 
C being together at Benares, B and C make a joint promissory note 
payable on demand, and deliver it to A. A may sue B and C at 
Benares, where the cause of action arose. He may also sue them at 
Calcutta, where B resides, or at Delhi, where C resides ; but in each 
of these cases, if the non-resident defendant objects, the suit cannot 
proceed without the leave of the Court. 


21. No objection as to the place of suing shall be 

allowed by any appellate or revisional 
diction Ctl0nS t0 jUnS " Court unless such objection was taken 

in the Court of first instance at the 
earliest possible opportunity and in all cases where issues 
are settled at or before such settlement, and unless there 
has been a consequent failure of justice. 


22. Where a suit may be instituted in any one of two 


Power to transfer 
suits which may be 
instituted in more than 
one Court. 


or more Courts and is instituted in one 
of such Courts, any defendant, after 
notice to the other parties, may, at the 
earliest possible opportunity and in all 


cases where issues are settled at or 
before such settlement, apply to have the suit transferred 
to another Court, and the Court to which such application 
is made, after considering the objections of the other parties 
(if any), shall determine in which of the several Courts 
having jurisdiction the suit shall proceed. 


1. Substituted for ‘’British India” by A. L. O. 2008. 
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23. (1) Where the several Courts having jurisdiction 

^ _ . are subordinate to the same appellate 

application lies. Court, an application under section 22 

shall be made to the appellate Court. 

(2) Where such Courts are subordinate to different 
appellate Courts, the application shall be made to the High 
Court. 

24. (1) On the application of any of the parties and 

after notice to the parties and after 
transfer 3 and'^with- hearing such of them as desire to be 
drawai. heard, or of its own motion without such 

notice, the High Court or the District Court may at any 
stage— 

(a) transfer any suit, appeal or other proceeding 
pending before it for trial or disposal to any Court subordi¬ 
nate to it and competent to try or dispose of the same, or 

(b) withdraw any suit, appeal or other proceeding 
pending in any Court subordinate to it, and 

(i) try or dispose of the same ; or 

(ii) transfer the same for trial or disposal to any 
Court subordinate to it and competent to try 
or dispose of the same ; or 

(iii) retransfer the same for trial or disposal to the 
Court from which it was withdrawn. 

(2) Where any suit or proceeding has been transferred 
or withdrawn under sub-section (1), the Court which there¬ 
after tries such suit may, subject to any special directions 
in the case of an order of transfer, either retry it or proceed 
from the point at which it was transferred or withdrawn. 

(3) For the purposes of this section. Courts of 
Additional and Assistant Judges shall be deemed to be 
subordinate to the District Court. 

(4) The Court trying any suit transferred or with¬ 

drawn under this section from a Court of Small Causes 
shall, for the purposes of such suit, be deemed to be a Court 
of Small Causes. . 


25. Omitted. 
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Institution of Suits. 

26. Every suit shall be instituted by the presentation 

Institution Of suit. of a P laint or in such other manner as 

may be prescribed. 


Summons and Discovery- 


27. Where a suit has been duly instituted, a sum- 

Summons to defen- mons ma ^ , be issued to lhe defendant to 
dants. appear and answer the claim and may 

be served in manner prescribed. 

1 [28. Summons or other process issued by a Civil 

service of summons ° r ^ even “ e Court in the Jammu and 
where defendant resi- Kashmir State may be sent for service 
des in another state in another State in India to such Court 
m India. and j n suc p manner as may be pres¬ 

cribed by rules in force in that State. 

29. If a summons or other process is received for 

Service of summons “ C ° Urt in tbe Jammu and 

Of a Court in India in Kashmir State from a Court situate in 

the Jammu and a State in India, such Court shall upon 

Kashmir state. receipt thereof, proceed as if it has been 

issued by such Court and shall then return the summons 

or other process to the Court of issue together with the 

record (if any) of its proceedings with regard thereto]. 


30. Subject to such conditions and limitations as 

Power to order dis- ma y be prescribed the Court may, at 
covery and the like. an Y t ime > either of its own motion or on 

the application of any party,— 

(a) make such orders as may be necessary or reason¬ 
able in all matters relating to the delivery and answering 
of interrogatories, the admission of documents and facts, 
and the discovery, inspection, production, impounding and 
return of documents or other material objects producible 
as evidence ; 

(b) issue summonses to persons whose attendance is 
required either to give evidence or to produce documents 
or such other objects as aforesaid ; 


1. Sections 28 and 29 inserted by Act I of 2011. 
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(c) order any fact to be proved by affidavit. 



Summons 

ness. 


The provisions in section 27 shall apply to sum- 
to wit monses to give evidence or to produce 
° W1 ’ documents or other material objects. 



Penalty 


The Court may compel the attendance of any 

person to whom a summons has been 
or e au . j ssue d under section 30 and for that 


purpose may 


(a) issue a warrant for his arrest ; 


(b) attach and sell his property ; 

(c) impose a fine upon him not exceeding five hun¬ 
dred rupees; 

(d) order him to furnish security for his appearance 
and in default commit him to the civil prison- 


judgment and Decree. 


33. The Court, after the case has been heard, shall 

pronounce judgment, and on such judg¬ 
ment a decree shall follow- 


Judgment and de¬ 
cree. 


Interest. 


34. 


Interest. 


(1) Where and in so far as a decree is for the 

payment of money, the Court may, in 
the decree, order interest at such rate 

as the Court deems reasonable to be paid on the principal 
sum adjudged, from the date of the suit to the date of the 
decree, in addition to any interest adjudged on such princi¬ 
pal sum for any period prior to the institution of the suit, 
with further interest at such rate as the Court deems 
reasonable on the aggregate sum so adjudged, from the 
date of the decree to the date of payment, or to such earlier 
date as the Court thinks fit. 

(2) Where such a decree is silent with respect to the 
payment of further interest on such aggregate sum aS 
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aforesaid from the date of the decree to the date of payment 
or other earlier date, the Court shall be deemed to have 
refused such interest, and a separate suit therefor shall not 

lie. 

Costs. 


35. (1) Subject to such conditions and limitations 

as may be prescribed, and to the pro- 
Costs * visions of any law for the time being in 

force, the costs of and incident to all suits shall be in the 
discretion of the Court, and the Court shall have full power 
to determine by whom or out of what property and to what 
extent such costs are to be paid, and to give all necessary 
directions for the purposes aforesaid. The fact that the 
Court has no jurisdiction to try the suit shall be no bar to 
the exercise of such powers. 

(2) Where the Court directs that any costs shall not 
follow the event, the Court shall state its reasons in 
writing. 

(3) The Court may give interest on costs at any rate 
not exceeding six per cent, per annum, and such interest 
shall be added to the costs and shall be recoverable as such. 


!35-A. (1) If in any suit or other proceeding, not 

being an appeal, any party objects to 
Compensatory costs the c j a i m or defence on the ground that 

vexattouf da?ms e or the claim or defence or any part of it is, 
defences. as against the objector, false or vextious 

to the knowledge of the party by whom it has been 

put forward, and if thereafter as against the objector, such 

-claim or defence is disallowed, abandoned or withdrawn in 

whole or in part, the Court, if the objection has been taken 

at the earliest opportunity and if it is satisfied of the justice 

thereof may, after recording its reasons for holding such 

claim or defence to be false or vexatious, make an order 

for the payment to the objector, by the party by whom 

such claim or defence has been put forward, of costs by 

way of compensation. 


1. Section 35-A inserted by Act IV of 1988. 
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(2) No court shall make any such order for the pay* 
ment of an amount exceeding one thousand rupees or 
exceeding the limits of its pecuniary jurisdiction, which¬ 
ever amount is less : 

Provided that where the pecuniary limits of the 
jurisdiction of any Court exercising the jurisdiction of a 
Court of Small Causes under the Small Cause Courts Act, 
1968, and not being a Court constituted under that Act are 
less than two hundred and fifty rupees, the High Court 
may empower such court to award as costs under this 
section any amount not exceeding two hundred and fifty 
rupees and not exceeding those limits by more than one 
hundred rupees : 

Provided further that the High Court may limit the 
amount which any Court or class of Courts is empowered 
to award as costs under this section. 

(3) No person against whom any order has been made 
under this section shall, by reason thereof, be exempted 
from any criminal liability in respect of any claim or 
defence made by him- 

(4) The amount of any compensation awarded under 
this section in respect of a false or vexatious claim or de¬ 
fence shall be taken into account in any subsequent suit for 
damages or compensation in respect of such claim or 

defence. 


PART II. 

EXECUTION. ' ’ 

General. 

36. The provisions of this Code relating to the execu¬ 
tion of decrees shall, so far as they are 

Application to , , , , _ . . , 

orders. applicable, be deemed to apply to tne 

execution of orders. _. ... . .. 
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37- The expression ''Court which passed a decree,” 

or words to that effect, shall, in relation 

which 11 passed a °de- to the execution of decrees, unless there 
cree. is anything repugnant in the subject or 

context, be deemed to include,— 

(a) where the decree to be executed has been passed 
in the exercise of appellate jurisdiction, the Court of first 
instance, and 

(b) where the Court of first instance has ceased to 
exist or to have jurisdiction to execute it, the Court which, 
if the suit wherein the decree was passed was instituted at 
the time of making the application for the execution of the 
decree, would have jurisdiction to try such suit. 

Court by which decrees may be executed. 

38. A decree may be executed either by the Court 

which passed it, or by the Court to 

cree°m t ay b be W exec h ut d ed': which « is sent for execution. 

39. (1) The Court which passed a decree may, on 

the application of the decree-holder. 
Transfer of decree. senc j ft f or execution to another Court,— 

(a) if the person against whom the decree is passed 
actually and voluntarily resides or carries on business, or 
personally works for gain, within the local limits of the 
jurisdiction of such other Court, or 

(b) if such person has not property within the local 
limits of the jurisdiction of the Court which passed the 
decree sufficient to satisfy such decree and has property 
within the local limits of the jurisdiction of such other 

Court, or 

(c) if the decree directs the sale or delivery of im¬ 
movable property situate outside the local limits of the 
jurisdiction of the Court which passed it, or 

(d) if the Court which passed the decree considers 
for any other reason, which it shall record in writing, that 
the decree should be executed by such other Court. 



420 


CODE OF CIVIL. PROCEDURE, 1977 (1920 A. D.) 


(2) The Court which passed a decree may of its own 
motion send it for execution to any subordinate Court of 
competent jurisdiction. 

40. Omitted. 

41. The Court to which a decree is sent for execu- 

Result of execution ti0n t° th ® C ° Urt Which 

proceedings to be cer- PclSSOCi 11 TilG f3Ct Ol SUCH GXGCUtion, OF 

tified. where the former Court fails to execute 

the same the circumstances attending 

such failure. 


42. The Court executing a decree sent to it shall have 

the same powers in executing such de- 

• Powers of court in cree as ^ it had been passed by itself, 
executing transferred All persons disobeying or obstructing 
decree - the execution of the decree shall be 

punishable by such Court in the same manner as if it had 
passed the decree. And its order in executing such decree 
shall be subject to the same rules in respect of appeal as if 
the decree had been passed by itself. 

! 43. Omitted. 

2 [44. The Government may, by notification in the 

Execution of decrees Gove ™ment Gazette, declare that de- 
passed by Courts in crees of any Civil or Revenue Court 
other states in India. situate in India beyond the limits of the 

Jammu and Kashmir State or of any 
Court established or continued by the authority of the 

Central Government of India outside India or any class of 
such decrees may be executed in the State as if they had 
been passed by Courts of the State]. 

3 45. Omitted. 

46. (1) Upon the application of the decree-holder 

the Court which passed the decree may. 
recGp s ‘ whenever it thinks fit, issue a precept 

to any other Court which would be competent to execute 


1. Section 43 omitted by Act I of 2011. (For earlier amendment see 
Act II of 1997). 

2. Substituted by Act I of 2011. (For earJie** amendments see 
XIX of 1993 and A. L. O. 2008). 

3. Section 45 omitted by Act I of 2011. 
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such decree to attach any property belonging to the judg¬ 
ment-debtor and specified in the precept- 


(2) The Court to which a precept is sent shall proceed 
to attach the property in the manner Prescribed in regard 
to the attachment of property in execution of a decree : 

Provided that no attachment under a precept shall 
continue for more than two months unless the period of 
attachment is extended by an order of the Court which 
passed the decree or unless before the determination of 
such attachment the decree has been transferred to the 
Court by which the attachment has been made and the 
decree-holder has applied for an order for the sale of such 
property. 


Questions to be determined by Court executing decree. 

47. (1) All questions arising between the parties to 

the suit in which the decree was passed, 

termfne'dby toe Court or their representatives, and relating to 
executing decree. the execution, discharge or satisfaction 

of the decree, shall be determined by 
the Court executing decree and not by a separate suit. 


(2) The Court may, subject to any objection as to 
limitation or jurisdiction, treat a proceeding under this 
section as a suit or a suit as a proceeding and may, if neces¬ 
sary, order payment of any additional court-fees. 

(3) Where a question arises as to whether any person 
is or is not the representative of a party, such question shall, 
for the purposes of this section, be determined by the Court. 

Explanation .—For the purposes of this section, a plain¬ 
tiff whose suit has been dismissed and a defendant against 
whom a suit has been dismissed, are parties to the suit. 

Limit of time for execution. 

48. (1) Where an application to execute a decree 

_ , not being a decree granting an injunc- 

certSn U cie 3 . barred in tion ^ as been made, no order for the 
_ * execution of the same decree shall be 
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made upon any fresh application presented after the 
expiration of twelve years from— 


(a) the date of the decree sought to be executed, or 

(b) where the decree or any subsequent order 
directs any payment of money or the delivery of any pro¬ 
perty to be made at a certain date or at recurring periods, 
the date of the default in making the payment or delivery 

m respect of which the applicant seeks to execute the 
decree. 


(2) Nothing in this section shall be deemed— 


(a) to preclude the Court from ordering the execu¬ 
tion of a decree upon an application presented after the 
expiration of the said term of twelve years, where the 
judgment-debtor has, by fraud or force, prevented the 
execution of the decree at some time within twelve years 
immediately before the date of the application ; 


(b) Omitted. 



1 [Exception .—In applications for execution of a decree 
against an evacuee, whether passed singly against 
him or jointly with a person other than an evacuee, the 
period from 6th Poh, 2005 to 21st Bhadun, 2006 and the 
time during which the Jammu and Kashmir Evacuees’ 
(Administration of Property) Act, Svt.2006 remains in force 
shall be excluded from the period of twelve years prescri¬ 
bed in this section.] 


Transfrees and Legal representatives. 


49. Every transferee of a decree shall hold the same 

Transferee subject to the equities (if any) which 

e the judgment-debtor might have en¬ 

forced against the original decree-holder. 


50. (1) where a judgment-debtor dies before the 

decree has been fully satisfied, the 
Legal representative, holder of the decree may apply to the 

Court which passed it to execute the same against the legal 

representative of the deceased. 


1. Exception added by Act II of 1961. 
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(2) Where the decree is executed against such legal 
representative, he shall be liable only to the extent of the 
property of the deceased which has come to his hands and 
has not been duly disposed of ; and, for the purpose of 
ascertaining such liability, the Court executing the decree 
may, of its own motion or on the application of the decree- 
holder, compel such legal representative to produce such 
accounts as it thinks fit. 


Procedure in executiun. 


51. Subject to such conditions and limitations as 


Powers of Court to 
enforce execution. 


may be prescribed, the Court may, on 
the application of the decree-holder, 
order execution of the decree— 


(a) by delivery of any property specifically decreed; 


(b) by attachment and sale or by sale without 
attachment of any property ; 


(c) by arrest and detention in prison ; 

(d) by appointing a receiver ; or 

(e) in such other manner as the nature of the relief 
granted may require; 

1 [Provided that where the decree is for the payment 
of money, execution by detention in prison shall not be 
ordered unless, after giving the judgment-debtor an 
opportunity of showing cause why he should not be com¬ 
mitted to prison, the Court, for reasons recorded in writing, 

is satisfied— 

(a) that the judgment-debtor, with the object or 
effect of obstructing or delaying the execution of the 

decree,— 

(i) is likely to abscond or leave the local limits of 
the jurisdiction of the Court, or 


Proviso to section 51 added by Act IV of 1995. 
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(ii) has, after the institution of the suit or within 
one year prior to such institution in which the 
decree was passed, dishonestly transferred, con¬ 
cealed, or removed any part of his property, or 
committed any other act of bad faith in relation 
to his property ; on 


(b) that the judgment-debtor has or has had since 
the date of the decree the means to pay the amount of the 
decree or some substantial part thereof and refuses or 
neglects or has refused or neglected to pay the same; or 

(c) that the decree is for a sum for which the judg¬ 
ment-debtor was bound in a fiduciary capacity to account. 

Explanation. In the calculation of the means of the 
judgment-debtor for the purposes of clause (b) there shall 
be left out of account any property which by or under any 
law or custom having the force of law for the time being in 

force is exempt from attachment in execution of the 
decree.] 


52. (1) Where a decree is passed against a party as 

1 Enforcement of de- the legal representative of a deceased 
cree against legal re- person, and the decree is for the pay- 
presentative. ment of money out of the property of 

the deceased, it may be executed by the 
attachment and sale of any such property. 


(2) Where no such property remains in the possession 
of the judgment-debtor and he fails to satisfy the Court v 
that he has duly applied such property of the deceased as 
is proved to have come into his possession, the decree may 
be executed against the judgment-debtor to the extent of 
the property in respect of which he has failed so to satisfy 
the Court in the same manner as if the decree had been 
against him personally. _ v 


53. For the purposes of section 50 and section 52, 

property in the hands of a son or other 
propert! lty °* 4ncestral descendant which is liable under Hindu 
7 ' law for the payment of the debt of de¬ 

ceased ancestor, in respect of which a decree has been 
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passed, shall be deemed to be property of the deceased 
which has come to the hands of the son or other descendant 
as his legal representative. 

54. Where the decree is for the partition of an 

undivided estate assessed to the pay- 
Partition of estate ment of revenue to the Government, or 
or separation of share. ior separate possession of a share of 

such an estate, the partition of the estate 
or the separation of the share shall be made by the Collec¬ 
tor or any gazetted subordinate of the Collector deputed 
by him in this behalf, in accordance with the law (if any) 
for the \irne being in force relating to the partition, or the 
separate possession of shares, of such estate. 


Arrest and detention. 

55. (1) A judgment-debtor may be arrested in execu- 

Arrest and deten- tion of a decree at any hour and on any 
tion. day, and shall as soon as practicable, be 

brought before the Court, and his detention may be in the 
civil prison of the district in which the Court ordering the 
detention is situate, or, where such civil prison does not 
afford suitable accommodation, in any other place which 
1 [the Government] may appoint for the detention of persons 
ordered by the Courts of such district to be detained : 

Provided, firstly, that, for the purpose of making an 
arrest under this section, no dwelling-house shall be entered 
after sunset and before sunrise : 

Provided, secondly, that no outer door of a dwelling- 
house shall be broken open unless such dwelling-house is 
in the occupancy of the judgment-debtor and he refuses 
or in any way prevents access thereto, but when the officer 
authorised to make the arrest has duly gained access to any 
dwelling-house, he may break open the door of any rooms 
in which he has reason to believe the judgment-debtor is 
to be found : 

Provided, thirdly, that, if the room is in the actual 
occupancy of a woman who is not the judgment-debtor and 

—*— 1 ————— —■ — — ■ 1 1 m ' " ■■■ 

1. See footnote under section 2 (7). ... 
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who according to the customs of the country does not 
appear in public, the officer authorised to make the arrest 
shall give notice to her that she is at liberty to withdraw, 
and after allowing a reasonable time for her to withdraw 
and giving her reasonable facility for withdrawing, may 
enter the room for the purpose of making the arrest: 

Provided, fourthly, that where the decree in execution 
of which a judgment-debtor is arrested, is a decree for the 
payment of money and the judgment-debtor pays the 
amount of the decree and the costs of the arrest to the 
officer arresting him, such officer shall at once release him. 

• 

(2) 1 2 [The Government] may, by notification in the 
Government Gazette, declare that any person or class of 
persons whose arrest might be attended with danger or 
inconvenience to the public shall not be liable to arrest in 
execution of a decree otherwise than in accordance with 
such procedure as may be prescribed by 1 Tthe Government] 
in this behalf. 


(3) Where a judgment-debtor is arrested in execution 
of a decree for the payment of money and brought before 
the Court, the Court shall inform him that he may apply 
under the law for the relief of insolvent judgment-debtors 
and that he will be discharged if he has not committed any 
act of bad faith regarding the subject of the application 
and if he complies with the provisions of the law of insol¬ 
vency for the time being in force. 


2 (4) Repealed. 

56. Notwithstanding anything in this Part, the Court 
Prohibition of arrest shall not order the arrest or detention in 

in execution otTeSee the civil prison of a woman in execution 
for money. of a decree for the payment of money. 


57. 1 [The Government] may fix scales, graduated 

Subsistance allow- according to rank, race and nationality* 
ance. of monthly allowances payable for the 

subsistance of judgment-debtors. 

1. See footnote under section 2 (7). 

2. Repealed by Act IV of 1998. - .-,-1- — - 
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58. (1) Every person detained in the civil prison 

Detention and re- in execution of a decree shall be so 
lease. detained,— 

(a) where the decree is for the payment of a sum of 
money exceeding fifty rupees, for a period of six months, 

and - 

. (b) in any other case for a period of six weeks : 

Provided that he shall be released from such detention 
before the expiration of the said period of six months or 
six weeks, as the case may be,— 

(i) on the amount mentioned in the warrant for his 
detention being paid to the officer in-charge of the civil 

prison, or A 

(ii) on the decree against him being otherwise fully 
satisfied, or 

(iii) on the request of the person on whose applica¬ 
tion he has been so detained, or 

(iv) on the omission by the person, on whose appli¬ 
cation he has been so detained, to pay subsistance 

allowance : 

Provided also that he shall not be released from such 
detentnion under clause (ii) or clause (iii) without the order 

of the Court- 

(2) A judgment-debtor released from detention under 
this section shall not merely by reason of his release be 
discharged from his debt, but he shall not be liable to be 
re-arrested under the decree in execution of which he was 
detained in civil prison. 

59. (1) At any time after a warrant for the arrest 

of a judgment-debtor has been issued 
Release on ground t ^ e court may cancel it on the ground 

of Ulness of his serious illness. _ .. _ 
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(2) Where a judgment-debtor has been arrested, the 
Couri may release him if, in its opinion, he is not in a fit 
state oi health to be detained in the civil prison. 


(3j Where a judgment-debtor has been committed to 
the civil prison, he may be released therefrom— 

(a) by 1 [the Government] on the ground of the 
existence of any infectious or contagious disease, or 

(b) by the committing Court, or any Court to which 
that Court is subordinate, on the ground of his suffering 
from any serious illness. 


(4) A judgment-debtor, released under this section may 
be re-arrested, but the period of his detention in the civil 
prison shall not in the aggregate exceed that prescribed by 
section 58. 


Attachment. 

60. (1) The following property is liable to attachment 

Property liable to anC * Sa * e * n execution °f a decree, name- 
attachment and C sale ly> lands, houses or other buildings, 
in execution of decree, goods, money, bank notes, cheques, bills 

of exchange, hundis, promissory notes, 
Government securities, bonds, or other securities for money, 
debts, shares in a corporation and save as hereinafter men¬ 
tioned, all other saleable property, movable or immovable, 
belonging to the judgment-debtor, or over which, or the 
profits of which, he has a disposing power which he may 
exercise for his own benefit, whether the same be held in 
the name of the judgment-debtor or by another person in 
trust for him or on his behalf : 


Provided that the following particulars shall not be 
liable to such attachment or sale, namely :— 

(a) the necessary wearing-apparel, cooking vessels, 
beds and bedding of the judgment-debtor, his wife and 
children, and such personal ornaments, as, in accordance 


1. See footnote under section 2 (7). 
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with religious usage, cannot be parted with by any woman; 
such as the gold nosering of a woman during coverture ; 

(b) tools of artizans, and, where the judgment-debtor 
is an agriculturist, his implements of husbandry and such 
cattle and seed-grain as may, in the opinion of the Court, 
be necessary to enable him to earn his livelihood as such, 
and such portion of agricultural produce or of any class of 
agricultural produce as may have been declared to be free 
from liability under the provisions of the next following 
section :— 

0 

v [Provided that a tractor, pumping set and other like 
machine held by an agriculturist under a hire-purchase 
agreement may be attached and sold in execution of a 
decree obtained on the basis of such agreement by the 
other party thereto or by any person claiming under such 
party.’] 

2 [(bb) one milch cow and her calf, the latter only so 
long as it is necessary for milching the cow:] 

(c) the residential house and houses used for agri¬ 
cultural purposes (with the materials and the sites thereof 
and the land immediately appurtenant thereto and neces¬ 
sary for their enjoyment) belonging to an agriculturist ; 

(c. 1) houses of Kamins of a village ; 

(c. 2) Araziat maqbuza assamian maurusi wa mali- 
kan ; but not an arazi malyari Sagzari in Srinagar, which is 
exempted from payment of revenue ; 

3 [Explanation.—Araziat maqbuza assamian maurusi 
wa malikan include lands held by owners and occupancy 
tenants whether cultivated directly or through tenants at 

will.] 

(c. 3) Such portions of the house sought to be attach¬ 
ed as may be necessary for the residence of the widow of a 
judgment-debtor : 


* 


1. Added by Act XII of 1968. 

2. Clause (bb) ddded by Act VI of 1995. 

3. Substituted by Act IV of 1988. 
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Provided, firstly, that accommodation is not available 
in some other house forming part of the estate of the 
deceased ; 

Secondly, that the reservation is to be only for life¬ 
time of the widow and during her widowhood and that she 
would have no right to make any transfer by mortgage, sale 
or otherwise ; 

(c. 4) A gharat or water-mill for grinding corn ; 

(c. 5) A kuthar or a sanduq-i-shall; 

(d) books of account ; ‘ 

• ♦ w 

* • • • ' • 

(e) a mere right to sue for damages ; 

% 

(f) any right of personal service ; • 

• • • 

(g) stipends and gratuities allowed to pensioners of 
the Government, and political pensions ; 

(h) allowances (being less than salary) of any public 
officer or of any servant of a railway company or local 
authority while absent from duty ; 

(i) the salary or allowances equal to salary of any 
such public officer or servant as is referred to in clause (h), 
while on duty, to the extent of— 

(i) the whole of the salary, where the salary does 

not exceed 1 [thirty] rupees monthly, or where 
it is the salary of a village Patwari, kanungo, 
zaildar or other village officer ; 

(ii) 2 [thirty] rupees monthly, where the salary ex¬ 
ceeds 2 [thirty] rupees and does not exceed 
2 [sixty] rupees monthly ; and 

(Hi) one moiety of the salary in any other case; , 

^ _ - _ _ ^^ 

1. Substituted by Act IV of 1988. „ 

2. Substituted by Act IV of 1988—"thirty” for "twenty” and "sixty 

tor "forty”. ... 
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1 [Provided that where the whole or any part of the 
portion of such salary liable to attachment has been under 
attachment, whether continuously or intermittently for a 
total period of 24 months, such portion shall be exempt 
from attachment until the expiry of a further period of 
12 months.] 

(j) Omitted. 

(k) Omitted- 

(l) the wages of labourers and domestic servants 
whether payable in money or in kind ; 

(m) an expectancy of succession by survivorship or 
other merely contingent or possible right or interest; 

(n) a right to future maintenance ; 

t 

(o) Omitted. 

(p) where the judgment-debtor is a person liable 
for the payment of land revenue, any movable property 
which, under any law for the time being applicable to him, 
is exempt from sale for the recovery of an arrear of such 

revenue; 

2[(q) one moiety of the Illaqa or Jagir income of any 
Illaqadar or Jagirdar.] 

Explanation .—The particulars mentioned in clauses (g), 
(h), (i) and (1) are exempt from attachment or sale whether 
before or after they are actually payable. 

(2) Nothing in this section shall be deemed— 

(a) to exempt houses and other buildings (with the 
materials and the sites thereof and the lands immediately 
appurtenant thereto and necessary for their enjoyment) 
from attachment or sale in execution of decrees for rent of 
any such house, building, site or land, or 


1. Proviso to clause (i) was added by Act VI of 1995. 

2. Clause (q) added by Act IX of 1990. 
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(b) to affect the provisions of the Standing orders for 
the ‘Kashmir Army or of any similar law for the time being 
in force. 


61. 1 [The Government] may, *by general or special 

Partial exemption of ° rder Polished in the Government 
agricultural produce. Gazette, declare that such portion of 

agricultural produce, or of any class of 
agricultural produce, as may appear to ^the Government] 

to be necessary for the purpose of providing until the next 
harvest for the due cultivation of the land and for the sup¬ 
port of the judgment-debtor and his family, shall, in the 
case of all agriculturists, or of any class of agriculturists, 

be exempted from liability to attachment or sale in execu¬ 
tion of a decree. 


62. (1) No person executing any process under this 

Code directing or authorising seizure of 
Seizure of property movable property shall enter any dwel- 
in dwelling-house. ling-house after sunset and before sun¬ 
rise. 

(2) No outer door of a dwelling-house shall be broken 
open unless such dwelling-house is in the occupancy of the 
judgment-debtor and he refuses or in any way prevents 
access thereto, but when the person executing, any such 
process has duly gained access to any dwelling-house, he 
may break open the door of any room in which he has 
reason to believe any such property to be. 

K . 

(3) Where a room in a dwelling-house is in the actual 
occupancy of a woman who, according to the customs of the 
country, does not appear in public, the person executing the 
process shall give notice to such woman that she is at liberty 
to withdraw ; and after allowing reasonable time for her to 
withdraw and giving her reasonable facility for withdraw¬ 
ing, he may enter such room for the purpose of seizing the 
property, using at the same time every precaution, consis¬ 
tent with these provisions, to prevent its clandestine 
removal. 


1. See footnote under section 2 (7). 
•Now there is no "Kashmir Army”. 
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63. (1) Where property not in the custody of any 

Court is under attachment in execution 

Property attached in 0 f c i ecrees of more Courts than one, the 
execution of decrees ^ . .. 

of several Courts. Court which shall receive or realise 

such property and shall determine any 
claim thereto and any objection to the attachment thereof 
shall be the Court of highest grade, or, where there is no 
difference in grade between such Courts, the Court under 
whose decree the property was first attached. 


(2) Nothing in this section shall be deemed to invalidate 
any proceeding taken by a Court executing one of such 
decrees. 


64. Where an attachment has been made, any private 

transfer or delivery of the property 
Private alienation of attached or of any interest therein and 
property after attach- any payment to the judgment-debtor of 

any debt, dividend or other moneys 
contrary to such attachment, shall be void as against all 
claims enforceable under the attachment. 


Explanation .—For the purposes of this section, claims 
enforceable under an attachment include claims for the 
rateable distribution of assets. 


Sale. 


65. Where immovable property is sold in execution 

of a decree and such sale has become 
Purchaser's title. absolute, the property shall be deemed 

to have vested in the purchaser from the time when the 
property is sold and not from the time when the sale be¬ 
comes absolute- 


66. (1) No suit shall be maintained against any 

person claiming title under a purchase 
certified by the Court in such manner 
as may be prescribed on the ground that 
the purchase was made on behalf of the 
plaintiff or on behalf of some one 
through whom the plaintiff claims. 


Suit against purcha¬ 
ser not maintainable 
on ground of purcha¬ 
se being on behalf of 
plaintiff. 
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(2) Nothing in this section shall bar a suit to obtain a 
declaration that the name of any purchaser certified as 
aforesaid was inserted in the certificate fraudulently or 
without the consent of the real purchaser, or interfere with 
the right of a third person to proceed against that property, 
though ostensibly sold to the certified purchaser, on the 
ground that it is liable to satisfy a claim of such third person 
against the real owner. 


67. 


(1) 1 [The Government] may, by notification in 

the Government Gazette, make rules for 
any local area imposing conditions in 
respect of the sale of any class of inte¬ 
rests in land in execution of decrees for 
the payment of money, where such in¬ 
terests are so uncertain or undetermined as, in the opinion 

of J [the Government], to make it impossible to fix their 
value. 


Power of Govern¬ 
ment to make rules 
as to sales of land in 
execution of decrees 
for payment of money. 


(2) When on the date on which this Code comes into 
operation, any special rules as to sale of land in execution 
of decrees are in force in any local area, 1 [the Government] 
may, by notification in the Government Gazette, declare 
such rules to be in force, or may, by a like notification, 
modify the same. 


Every notification issued in the exercise of powers 
under this sub-section shall set out the rules so continued 
or modified. 


Delegation to Collector of power to execute decrees against 

immovable property. 

68 . 


2 [The Government] may declare, by notification 

in the Government Gazette, that in any 
local area the execution of decrees in 
cases in which a Court has ordered any 
immovable property to be sold, or the 
execution of any particular kind of such 
decrees, or the execution of decrees ordering the sale of any 
particular kind of. or interest in, immovable property, shall 


Power to prescribe 
rules for transferring 
to Collector execution 
of certain decrees. 


1. See footnote under section 2 (7), 
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be transferred to the Collector. From the day on which 
this Act comes into force, no decree shall be transferred to 
the Collector unless and until 1 [the Government] has made 
a declaration as required by this section. 


69. The provisions set forth in the Third Schedule 

shall apply to all cases in which the exe¬ 
cution of a decree has been transferred 
under the last preceding section. 


Provisions of Third 
Schedule to apply. 


70. (1) 1 [The Government] may make rules consistent 

Rules of procedure. with the aforesaid provisions— 


(a) for the transmission of the decree from the Court 
to the Collector, and for regulating the procedure of the 
Collector and his subordinates in executing the same, and 
for retransmitting the decree from the Collector to the 
Court; 


(b) conferring upon the Collector or any gazetted 
subordinate of the Collector all or any of the powers which 
the Court might exercise in the execution of the decree if 
the execution thereof had not been transferred to the 
Collector; 

(c) providing for orders made by the Collector or 
any gazetted subordinate of the Collector, or orders made 
on appeal with respect to such orders, being subject to 
appeal to, and revision by, superior revenue-authorities as 
nearly as may be as the orders made by the Court, or orders 
made on appeal with respect to such orders, would be sub¬ 
ject to appeal to, and revision by, appellate or revisional 
Courts under this Code or other law for the time being in 
force if the decree had not been transferred to the Collector. 

(2) A power conferred by rules made under sub¬ 
section (1) upon the Collector or any 
of Civil gazetted subordinate of the Collector, or 

upon any appellate or revisional autho- 
rity, shall not be exerciseable by the Court or by any Court 


1. See footnote under section 2 (7). 
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m exercise of any appellate or revisional jurisdiction which 
it has with respect to decrees or orders of the Court. 


71 


Collector deemed to 
be acting judicially. 


In executing a decree transferred to the Collector! 

under section 68 the Collector and his 
subordinates shall be deemed to be 
acting judicially. 


stay public sale of 
land. 


72. (1) Where in any local area in which no declara¬ 

tion under section 68 is in force the 

authorise Collector to ^ 

a share m land, and the Collector re¬ 
presents to the Court that the public sale 

of the land or share is objectionable and 
tnat satisfaction of the decree may be made within a reason¬ 
able period by a temporary alienation of the land or share, 
the Court may authorise the Collector to provide for such 
satisfaction in the manner recommended by him instead of 
proceeding to a sale of the land or share- 


(2) In every such case, the provisions of sections 69 to 
/I and of any rules made in pursuance thereof shall apply 
so far as they are applicable. 


, Distribution of assets* 

73. (1) Where assets are held by a Court and more 

_ , c persons than one have, before the re- 

tion ° s 7ic to° bc eX ra C toI f, eip ^ of such assets, made application to 
ably distributed am- the Court for the execution of decrees 
ong decree-holders. for the payment of money passed against 

. the same judgment-debtor and have not 

obtained satisfaction thereof, the assets, after deducting the 

costs of realisation, shall be rateably distributed among all 
such persons : 

Provided as follows :— 

(a) where any property is sold subject to a mortgage 
or charge, the mortgagee or incumbrancer shall not be en¬ 
titled to share in any surplus arising from such sale; 

(h) where any property liable to be sold in execution 
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of a decree is subject to a mortgage or charge, the Court 
may, with the consent of the mortgagee or incumbrancer, 
order that the property be sold free from tlie mortgage or 
charge, giving to the mortgagee or incumbrancer the same 
interest in the proceeds of the sale as he had in the property 
sold: 


(c) where any immovable property is sold in execu¬ 
tion of a decree ordering its sale for the discharge of an in¬ 
cumbrance thereon, the proceeds of sale shall be applied— 

first, in defraying the expenses of the sale ; 

secondly, in discharging the amount due under the 
decree; 

j 

thirdly, in discharging the interest and principal 
moneys due on subsequent incumbrances (if any) ; and, 

fourthly, rateably among the holders of decrees for 
the payment of money against the judgment-debtor, v/ho 
have, prior to the sale of the property, applied to the Court 
which passed the decree ordering such sale for execution of 
such decrees, and have not obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably 
distributed under this section are paid to a person not en¬ 
titled to receive the same, any person so entitled may sue 
such person to compel him to refund the assets. 

(3) Nothing in this section affects any right of the 
Government. 


Resistance to execution. 


Resistance to execu¬ 
tion. 


74. Where the Court is satisfied that the holder of 

a decree for the possession of immov¬ 
able property or that the purchaser of 
immovable property sold in execution 
of a decree has been resisted or obstructed in obtaining 
possession of the property by the judgment-debtor or some 
person on his behalf and that such resistance or obstruction 
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was without any just cause, the Court may, at the instance 
oi the decree-holder or purchaser, order the judgment- 
debtor or such other person to be detained in the civil 
prison for a term which may extend to thirty days and may 
further direct that the decree-holder or purchaser be put 
into possession of the property. 


PART III. 

INCIDENTAL PROCEEDINGS. 

Commissions. 


75. Subject to such conditions and limitations as 

Power of Court to may be Prescribed, the Court may issue 
issue commission. ^ commission—: 


(a) to examine any person ; 

(b) to make a local investigation ; 

(c) to examine or adjust accounts ; or 

(d) to make a partition. 


76. 1 [(1) A commission for the examination of a 

person may be issued to any private 


Commission to 
other Court. 


an- 


person or to any Court in the State or to 
any Court not being High Court situate 
in the Indian Union or beyond the limits of the Indian 
Union but continued by the authority of the Government 
of India or to a Court situate in any part of the Common¬ 


wealth other than the Indian Union or to a Court of any 
foreign country for the time being in alliance with the 
Government of India.] 


(2) Every Court receiving a commission for the exami¬ 
nation of any person under sub-section (1) shall examine 
him or cause him to be examined pursuant thereto, and the 
commission, when it has been duly executed, shall be re¬ 
turned together with the evidence taken under it to the 


1 Sub-section (1) of section 76 substituted by A. L. O. 2008. 
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Court from which it was issued, unless the order for issuing 
the commission has otherwise directed, in which case the 
commission shall be returned in terms of such order. 


77. In lieu of issuing a commission the Court may 

issue a letter of request to examine a 

Letter of request. witness residing at any place not with¬ 
in the State. 


78. 1 [Subject to such conditions and limitations as 

may be prescribed,! the provisions as to 
the execution and return of commis¬ 
sions for the examination of witnesses 
shall apply to commissions issued by 1 [or at the instance 

of] — 


Commission issued 
by foreign Courts. 


2 [(a) Courts situate in or beyond the limits of Indian 
Union and established or continued by the authority of the 
Government of India, or 

(b) Courts situate in any part of the Commonwealth 
other than the Indian Union,] or 

(c) Courts of any foreign country. 3 [ * * * ]. 

PART IV. 

SUITS IN PARTICULAR CASES. 

Suits by or against the 4 [Government] or public officers in 

their official capacity. 


5 [79. In a suit by or against the Government the 

authority to be named as plaintiff or 

Suits by or against defendant, ^ the case may be, shall be 
Government. „ the state of Jammu and Kashmir”.! 


1. Inserted by Act VI of 1995. 

2. Substituted by A. L. O. 2008 for existing clause (a) and (b) of 

section 78. . ... TT . ... . „ ' ... . 

3. Words "for the time being in -alliance with His Majesty omitted 

by Act VI of 1995. t . . 

4. Substituted for "State” by Act XII of 2007. (For earlier amendment 


see Act XII of 2000). „ „ . 

5. Section 79 substituted by Act XII of 2007. (For earlier amendment 

see Act XVII of 2000). . - . 
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l *0. (1) No suit shall be instituted against the 2 [Govern- 
Notice ment | or against a public officer in res- 

. ' P Gct of any act purporting to be done by 

such public officer in his official capacity, until the expira¬ 
tion of 3 1 two months] next alter notice in writing has been, 
in the case of the 2 [Government], delivered to, or left at the 
office of, 4 [the Chief Secretary to Government] and, in the 
case of a public officer, delivered to him or left at his office, 
stating the cause of action, the name, description and place 
of residence of the plaintiff and the relief which he claims; 
and the plaint shall contain a statement that such notice 
has been so delivered or left. 

J [(2) No suit shall be instituted against the Govern¬ 
ment of India, the Government of any other State in India, 
or the Government of any Union territory, until the expira¬ 
tion of two months next after notice in writing has been 
delivered to, or left at the office of— 

(a) in the case of a suit against the Government of 
India, a Secretary to that Government; and 

(b) in the case of a suit against the Government of 
any other State, or the Government of any Union territory, 
in Indiana Secretary to that Government or the Collector of 
the district in that Government, 

stating the cause of action, the name, description and place 
of residence of the plaintiff and the relief which he claims, 
and the plaint shall contain a statement that the notice has 
been so delivered or left.] 

81. In a suit instituted against a public officer in 

arre X s e t mP on°d n personal [ es P ect of an y ac * purporting to be done 
appeara nce. by him in his official capacity— 

1. Section 80 re-numbered as sub-section (1) and sub-section (2) 
inserted by Act VI of 1964. 

2. Substituted for "State” by Act XII of 2007. 

3. Substituted by Act 1 of 1970 for "four months”. 

4. Substituted by Act XXVII of 1956 for "Principal Secretary”. 

(For earlier amendments see Act XVII of 2000 and Act XII of 2007). 
At first such notices were given to'ftie Chief Minister. Constitutional changes 
necessitated change in law also •and "Secretary Jammu and Kashmir State 
Council” was substituted for "Chief minister” by Notification No. 2, dated 17th 
October, 1922 published in Government Gazette dated 7th Katik, 1979. Later 
on Minister-in-Waiting was authorised to dispose of such notices, by Notifica¬ 
tion No. 6. L/(-)/(-)/w/84 published in Government Gazette dated 17th feth, 
1984. This Notification was further repealed by Notification No. 8-L/86 by 
which (as amended by C. O. No. 46 of 1935) Judicial Minister, His Highness* 
Government, Jammu and Kashmir was the authority to receive notice. This 
was again amended by Act XVII of 2000. Principal Secretary was the 
authority up to 1956), _ _ 



CODE OF CIVIL PROCEDURE, 1977 (1920 A. D.) 


441 


(a) the defendant shall not be liable to arrest nor, 
his property to attachment otherwise than in execution of 
a decree, and, 

(b) where the Court is satisfied that the defendant 
cannot absent himself from his duty without detriment to 
the public service, it shall exempt him from appearing in 

person 

82. (1) Where the decree is against the 1 [State 

of Jammu and Kashmir] or against a 
Execution of decree. p U bii c officer in respect of any such act 

as aforesaid, a time shall be specified in 

the decree within which it shall be satisfied ; and, if the 

decree is not satisfied within the time so specified) the Court 

shall report the case for the orders of 2 3 [the Government]. 

(2) Execution shall not be issued on any such decree 

unless it remains unsatisfied for the period of three months 

computed from the date of such report. 

3 [(3) The provisions of sub-sections (1) and (2) shall 
apply in relation to an order or award as they apply in 

relation to a decree, if the order or award 

(a) is passed or made against the State of Jammu 
and Kashmir or a public officer in respect of any such act 
as aforesaid, whether by a court or by any other authority, 

and , . . 

(b) is capable of being executed under the provisions 

of this Code or of any other law for the time being in force 
as if it were a decree]. .•••'• * ^ * •--- 

Suits by Aliens and by or against Foreign and 

Native Rulers. i 

83. No alien enemy of 4 [Government of India] and 

When * aliens may no subject of any enemy country shall 
^ sue. sue in any of the State Courts, except 

with the permission of 5 [the Government]. 


1. Sub itiiuu J for “His Highness* Government, Jammu and Kashmir” 

by Act XVII of 2007 <For earlier amendment see Act XVII of 2000). 

2. See footnote under section 2(7). 

3. Sub-section (3) inserted by Act X of 1960. 

4. Substituted for “His Majesty the King Emperor” by A. L. O. 2008. 

5. Substituted for “His Highness” by A. L. O. 2008. _ _ . 



442 


CODE OF CIVIL PROCEDURE, 1977 (1920 A. D.) 



Explanation .—Every person residing in a country, the 
Government of which is at war with 1 [India,] and carrying 
on business in that country without a licence in that behalf 


under the hand 2 [ * * * * ] of a Secretary to the 

Government of India, shall, for the purpose of this section 
be deemed to be an alien enemy. 


84. The British Government and its subjects and 

a Foreign State in alliance with 
3 [Government of India] and its subjects 
shall be entitled to sue in a State Court. 


When foreign States 
may sue. 


85. (1) Persons specially appointed by order of 

the Government at the request of any 
Sovereign Prince or Ruling Chief, 
4 [ ****** ] or at the request of any 
person competent, in the opinion of the 
Government, to act on behalf of such 
Prince or Chief, to prosecute cr defend any suit on his 
behalf, shall be deemed to be the recognised agents by 


Persons specially ap¬ 
pointed by Govern¬ 
ment to prosecute or 
defend for Princes or 
Chiefs. 


whom appearances, acts and applications under this Code 
may be made or done on behalf of such Prince or Chief. 

(2) An appointment under this section may be made 
for the purpose of a specified suit or of several specified 
suits, or for the purpose of all such suits as it may from 
time to time be necessary to prosecute or defend on behalf 


of the Prince or Chief. 

(3) A person appointed under this section may autho¬ 
rise or appoint persons to make appearances and applica¬ 
tions and do acts in any such suit or suits as if he were him¬ 
self a party thereto. 

86. (1) Any such Prince or Chief, and any ambassador 

or envoy of a foreign State, may, with 
Suits against Prin- the consent of 5 [the Government] certi- 

dors “nv a oys baSSa ~ fled by the signature of the ® [Chief 

Secretary], but not without such con¬ 


sent, be sued in any competent Court___ 

1. Substituted for “the United Kingdom of Great Britain and Ireland 

by A. L..O. „ of one Qf His Ma j est y’s Secretaries of State or” omitted by 

A. L. O. 2008. * n onnA 

3. Substituted for "His Majesty the King Emperor by A. L. V. two- 

4. Certain words omitted by A. L. O. 2008. 

5. Substituted for "His Highness” by Act X of 2010 nl0 

6. Substituted for “one of His Highness* Ministers by Act X of.2010. 

(For earlier amendments see Notification 3-L/86 amended by Counsil Order 
No. 46 of 1935 and Act XVII of 2000.) ... . - --r 
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(2) Such consent may be given with respect to a speci¬ 
fied suit or to several specified suits, or with respect to all 
suits of any specified class or classes, and may specify, in 
the case of any suit or class of suits, the Court in which the 
Prince, Chief, ambassador or envoy may be sued ; but it 
shall not be given unless it appears to the Government that 
the Prince, Chief, ambassador or envoy— 

(a) has instituted a suit in the Court against the per¬ 
son desiring to sue him, or 

(b) by himself or another trades within the local 
limits of the jurisdiction of the Court, or 

(c) is in possession of immovable property situate 
within those limits and is to be sued with reference to such 
property or for money charged thereon. 

(3) No such Prince, Chief, ambassador or envoy shall 
be arrested under this Code, and, except with the consent 
of 1 [the Government,] certified as aforesaid, no decree shall 
be executed against the property of any such Prince, Chief, 

ambassador or envoy. 

(4) Omitted- 

.(5) A person may, as a tenant of immovable property, 
sue, without such consent as is mentioned in this section, 
a Prince, Chief, ambassador or envoy from whom he holds 

or claims to hold the property. 

87 A Sovereign Prince or Ruling Chief, may sue, 

and shall be sued, in the name of his 

Style of Princes and Q+ofp • 

Chiefs as parties to * 

suits. 


Provided that in giving the consent referred to in the 
foregoing section 1 [the Government] may direct that any 
such Prince or Chief shall be sued in the name of an agent 
or in any other name. 


\. Substituted for "His Highness” by Act X of 2010. 
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Interpleader. 


88. Where two or more persons claim adversely to 

Where interpleader one another the same debt, sum of 
suit may be instituted, money or other property, movable or 

immovable, from another person, who 
claims no interest therein other than for charges or costs 
and who is ready to pay or deliver it to the rightful 
claimant, such other person may institute a suit of inter¬ 
pleader against all the claimants for the purpose of obtain¬ 
ing a decision as to the person to whom the payment or 

delivery shall be made and of obtaining indemnity for 
himself : 


Provided that where any suit is pending in which the 
rights of all parties can properly be decided, no such suit of 
interpleader shall be instituted. 


PART V. 

SPECIAL PROCEEDINGS. 


*89. Omitted. 


Arbitration. 
Special Case. 



Power to 
for opinion 


Where any persons agree in writing to state a 

state case case ^ or t ^ ie opinion of the Court, then 
of court. the Court shall try and determine the 

same in the manner prescribed. 


Suits relating to Public Matters. 


91. (1) In the case of a public nuisance the State 

Advocate or the 1 2 [Deputy Commis- 
U ic nuisance. sioner,] or two or more persons having 

obtained the consent in writing of the 2 [Deputy Commis¬ 
sioner,] may institute a suit, though no special damage has 
been caused, for a declaration and induction or for such 


1. Section 89 repealed by Act II of 2002. 

2. Substituted for “Governor” by Act III of 2008. 
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other relief as may be appropriate to the circumstances of 

the case. 


(2) Nothing in this section shall be deemed to limit or 
otherwise affect any right of suit which may exist inde¬ 
pendently of its provisions. 


Public charities. 


92. (1) In the case of any alleged breach of any 

express or constructive trust created for 
public purposes of a charitable or re¬ 
ligious nature, or where the direction 
of the Court is deemed necessary for the administration of 
any such trust, the State Advocate or 1 [ Deputy Commissi¬ 
oner,] or two or more persons having an interest in the trust 
and having obtained the consent in writing of the 1 [Deputy 
Commissioner] may institute a suit, whether contentious 
or not, in the principal Civil Court of original jurisdiction 
or in any other Court empowered in that behalf by 2 [the 
Government] within the local limits of whose jurisdiction 
the whole or any part of the subject-matter of the trust is 
situate, to obtain a decree— 


(a) removing any trustee ; 


(b) appointing a new trustee ; 

(c) vesting any property in a trustee ; 

(d) directing accounts and inquiries ; 

(e) declaring what proportion of the trust property 
or of the interest therein shall be allocated to any particular 
object of the trust; 

(f) authorising the whole or any part of the trust- 
property to be let. sold, mortgaged or exchanged ; 

v (g) settling a scheme ; 

1. Substituted for "Governor” by Act III of 2008. -. . 

< 2. See footnote under section 2(7). 
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(h) granting such further or other relief as the 
nature of the case may require. 

(2) Save as provided by the Religious Endowments 
Act, no suit claiming any of the reliefs specified in sub¬ 
section (1) shall be instituted in respect of any such trust as 
is therein referred to except in conformity with the pro¬ 
visions of that sub-section. 

93. Omitted. 


PART VI. 

SUPPLEMENTAL PROCEEDINGS. 

94. In order to prevent the ends of justice from 

Supplemental pro- bein S defeated the Court may, if it is 
ceedings. so prescribed.— 


(a) issue a warrant to arrest the defendant and bring 
him before the Court to show cause why he should not give 
security for his appearance, and if he fails to comply with 
any order for security commit him to the civil prison ; 

(b) direct the defendant to furnish security to pro¬ 
duce any property belonging to him and to place the same 
at the disposal of the Court or order the attachment of any 
property ; 

(c) grant a temporary injunction and in case of dis¬ 
obedience commit the person guilty thereof to the civil 
prison and order that his property be attached and sold ; 

(d) appoint a receiver of any property and enforce 
the performance of his duties by attaching and selling his 
property ; 

(e) make such other interlocutory orders as may 
appear to the Court to be just and convenient. 


95. (1) Where, in any suit in which an arrest or 


Compensation for 
obtaining arrest, at¬ 
tachment or injunction 
on insufficient groun- 


attachment has been effected or a tem¬ 
porary injunction granted under the 
last preceding section,— 


ds. ' 

(a) it appeals to the Court that such arrest, attach¬ 
ment or injuction was applied for on insufficient grounds, 
or 

(b) the suit of the plaintiff fails and it appears to 
the Court that there was no reasonable or probable ground 


fpr instituting the same, 
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i- 


the defendant may apply to the Court, and the Court, may, 
upon such application, award against the plaintiff by its 
order such amount, not exceeding one thousand rupees, as 
it deems a reasonable compensation to the defendant for 
the expense or injury caused to him : 

Provided that a Court shall not award, under this 
section, an amount exceeding the limits of its pecuniary 
jurisdiction. 

(2) An order determining any such application shall 
bar any suit for compensation in respect of such arrest, 
attachment or jurisdiction. 


PART VII 
APPEALS 

Appeals from Original Decrees. 

96. (1) Save where otherwise expressly provided in 

the body of this Code or by any other 

Appeal from original law f or the time being in force, an 

e ' appeal shall lie from every decree 

passed by any Court exercising original jurisdiction to the 
Court authorised to hear appeals from the decisions of such 

Court. . . , 

(2) An appeal may lie from an original decree passed 

ex parte. . . ,, 

(3) No appeal shall lie from a decree passed by the 

Court with the consent of parties. 

97. Where any party aggrieved by a preliminary 

decree passed after the commencement 
of this Code does not appeal from such 
decree, he shall be precluded from dis¬ 
puting its correctness in any appeal 
which may be preferred from the final decree. 

![98. 4 (1) Where an appeal is heard by a Bench of two 

or more judges, the appeal shall be de- 
Decision where ap_ cided in accordance with the opinion of 

moJe h iudges by tW ° ° r such judges or of the majority (if any) 

of such judges. 

(2) Where there is no such majority which concurs in 
a judgment varying or reversing the decree appealed from, 
such decree shall be confirmed : _ 


Appeal from final 
decree where no ap¬ 
peal from preliminary 
decree. 


1. Section 98 re-inserted by Act XXXIX of 2011. 
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Provided that where the Bench hearing the appeal is 
composed of two judges belonging to a Court consisting of 
more than two judges, and the judges cdfnposing the Bench 
differ in opinion on a point of law, they may state the point 
of law upon which they differ and the appeal shall then be 
heard upon that point only by one or more of the other 
judges, and such point shall be decided according to the 
opinion of the majority (if any) of the judges who have 
heard the appeal including those who first heard it-] 


No decree to be re¬ 
versed or modified for 
error or irregularity 
not affecting merits or 
jurisdiction. 


99. No decree shall be reversed or substantially 

varied, nor shall any case be remanded, 
in appeal on account of any misjoinder 
of parties or causes of action or any 
error, defect or irregularity in any pro¬ 
ceedings in the suit, not affecting the 

merits of the case or the jurisdiction of the Court. 

Appeals from Appellate Decrees. 

100. (1) Save where otherwise expressly provided in 

the body of this Code or by any other 
law for the time being in force, an 

appeal shall lie to the High Court from 
every decree passed in appeal by any Court subordinate to 
the High Court, on any of the following grounds, namely :— 


Second appeal. 


(a) the decision being contrary to law or to some 
usage having the force of law ; 

(b) the decision having failed to determine some 
material issue of law or usage having the force of law ; 

(c) a substantial error or defect in the procedure 
provided by this Code or by any other law for the time 
being in force, which may possibly have produced error or 
defect in the decision of the case upon the merits. 

1 [(d) where the decision of the first Court in a suit in 
which the value of the subject-matter exceeds Rs. 100 has 
been varied or reversed by the lower appellate Court, on 
the ground that the decision is against the weight of the 
evidence in the case.] 

(2) An appeal may lie under this section from an 
appellate decree passed expcirte. 


Clause (d) substituted by Act VI of 1995. 
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101. No second appeal shall lie except on the grounds 

mentioned in section 100. 

Second appeal on no 
other grounds. 


102. No second appeal shall lie in any suit of the 

nature cognizable by Courts of Small 
Causes, when the amount or value of the 
subject-matter of the original suit does 
not exceed five hundred rupees. 


No second appeal in 
certain suits. 


103. In any second appeal, the High Court may, if 

the evidence on the record is sufficient, 

to^determim!‘fssues^f determine any issue of fact necessary 
fact. for the disposal of the appeal but not 

determined by the lower appellate Court. 



Appeals from Orders. 


104. (1) An appeal shall lie from the following 

orders, and save as otherwise expressly 
™r,L fr ° m which provided in the body of this Code or by 
P any law for the time being in force, 

from no other order :— 

*[ • * • * ] *• 
2 [(ff) an order under section 35-A ;] 


(g) an order under section 95 ; 

(h) an order under any of the provisions of this Code 
imposing a fine or directing the arrest or detention in the 
civil prison of any person except where such arrest or 

detention is in execution of a decree ; 

(i) any order made under rules from which an 

appeal is expressly allowed by rules : 


3 [Provided that no appeal shall lie against any order 
specified in clause (ff) save on the ground that no order, or 
an order for payment of a less amount, ought to have been 

made.] 

(2) No appeal shall lie from any order passed in appeal 
under this section. 


1. Clauses (a) to (f) of sub-section (1) of section 104 repealed by Act II 

of 2002. 

2. Clause (ff) inserted by Act IV of 1988. % ^ „ . 

3. Proviso to clause (1) inserted by Act IV to 1988. ' 



CODE OF CIVIL PROCEDURE, 1977 (1920 A. D.) 


460 


Other orders. 


105. (1) Save as otherwise expressly provided, no 

appeal shall lie from any order made by 
a Court in the exercise of its original or 
appellate jurisdiction ; but, where a decree is appealed 
from, any error, defect or irregularity in any order, affect¬ 
ing the decision of the case, may be set forth as a ground 
of objection in the memorandum of appeal. 


(2) Notwithstanding anything cotained in sub-section 
(1), where any party aggrieved by an order of remand made 
after the commencement of this Code from which an appeal 
lies does not appeal therefrom, he shall thereafter be pre¬ 
cluded from disputing its correctness. 


What Courts to hear 
appeals. 


106. Where an appeal from any order is allowed it 

shall lie to the Court to which an appeal 
would lie from the decree in the suit in 
which such order was made, or where 
such order is made by a Court (not being a High Court) in 
the exercise of appellate jurisdiction, then to the High 
Court. 


General provisions relating to Appeals. 

107. (1) Subject to such conditions and limitations 

as may be prescribed, an appellate Court 

Powers of Appellate gha}1 have power _ 


(a) to determine a case finally ; . 

(b) to remand a case ; 1 . . , 

(c) to frame issues and refer them for trial ; 

(d) to take additional evidence or to require such 

evidence to be taken. .... 

(2) Subject as aforesaid, the Appellate Court shall 
have the same powers and shall perform as nearly as may 
be the same duties as are conferred and imposed by this 
Code on Courts of original jurisdiction in respect of suits 

instituted therein, . . ~.. 
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108. The provisions of this Part relating to appeals 

from original decrees shall, so far as 

tr^apSe Set ™y be, apply to appeals- 

and orders. 


(a) from appellate decree ; and 

(b) from orders made under this Code or under any 
special or local law in which a different procedure is not 
provided. 


1 [Appeals to the Supreme Court.] 

109. Subject to the provisions of Chapter IV of Part 

V of the Constitution of India as applied 

th^nnr^rnnrt to to the State by the Constitution (Appli- 
the Supreme Cou t. cation to j am mu and Kashmir) Order, 

1954, and such rules as may, from time to time, be made by 
the Supreme Court regarding appeals from the High Court 
of the State of Jammu and Kashmir, and to the provisions 
hereinafter contained, an appeal shall lie to the Supreme 

Court— 


(a) from any judgment, decree or final order passed 
on appeal by the High Court ; 

(b) from any judgment, decree or final order passed 
by the High Court in exercise of original civil jurisdiction, 

and 

(c) from any decree or order, when the case, as here¬ 
inafter provided, is certified to be a fit one for appeal to the 
Supreme Court. 

110 In each of the cases mentioned in clauses (a) 

and (b) of section 109, the amount or 

Value Of subject value of the subject-matter of the suit 

s in the Court of first instance must be 
twenty thousand rupees or upwards, and the amount or 
value of the subject-matter in dispute on appeal to the 
Supreme Court must be the same sum or upwards, 

or the judgment, decree or final order must involve, 


1. Sections 109, 110 and 111 re-inserted by Act XXV of 2011. 
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directly or indirectly, some claim or question to or respect¬ 
ing property of like amount or value, 

and where the judgment, decree or final order 
appealed from affirms the decision of the Court immediately 
below the Court passing such decree or final order, the 
appeal must involve some substantial question of law. 

111. Nothing contained in this Code shall be 
Savings. deemed— 

(a) to affect the powers of the Supreme Court in 
relation to the State under the provisions of the Constitu¬ 
tion of India as applicable to the State under the Constitu¬ 
tion (Application to Jammu and Kashmir) Order, 1954 ; 
or 


(b) to interfere with any rules made by the 
Supreme Court or for the time being in force, for the 
presentation of appeals to that Court or their conduct 
before that Court.] 

1 112. Omitted. 

1 r 

* j 

- ■ -■ - ■ ■ ■■ « 

“ PART VIII " 

REFERENCE, REVIEW AND REVISION 

113. Subject to such conditions and limitations as 
, may be prescribed, any Court may state 

court erenCe t0 H gh a case an d refer the same for the opinion 

of the High Court, and the High Court 
may make such order thereon as it thinks fit: 

2 [Provided that where the Court is satisfied that a case 
pending before it involves a question as to the validity of 
any Act, Ordinance or Regulation or of any provision con¬ 
tained in an Act, Ordinance or Regulation, the determina¬ 
tion of which is neces^arv for the disposal of the case, and 
is of opinion that such Act, Ordinance, Regulation or pro¬ 
vision is invalid or inoperative, but has not been so declared 


1. Section 112 omitted by Act X of 2010. 

2 Proviso to section 113 added by Act No. XII pf 1968. 
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by the High Court or by the Supreme Court, the Court shall 
state a case setting out its opinion and the reasons therefor 
and refer the same for the opinion of the High Court. ] 

114. Subject as aforesaid, any person considering 

Review. himself aggrieved— 

(a) by a decree or order from which an appeal is 
allowed by this Code, but from which no appeal has been 
preferred, 

(b) by a decree or order from which no appeal is 
allowed by this Code, or 

(c) by a decision on a reference from a Court of 
Small Causes, 

may apply for a review of judgment to the Court which 
passed the decree or made the order, and the Court may 
make such order thereon as it thinks fit. 

115. The High Court may call for the record of any 

case which has been decided by any 
Revlslon - Court subordinate to the High Court 

and in which no appeal lies thereto, and if such subordinate 
Court appears— 

(a) to have exercised a jurisdiction not vested in it 
by law, or 

(b) to have failed to exercise a jurisdiction so vested, 

or 

(c) to have acted in the exercise of its jurisdiction 
illegaly or with material irregularity, or 

1 [(d) to have caused failure of justice] 

the High Court may make such order in the case as it thinks 
fit. 


1. Substituted for the words "to have failed to do substantial justice 
or to have caused failure of justice” by Notification No. 1, dated 30th Baisakh, 
-1978 published in the Government Gazette dated 17th Jeth, 1978. 
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!PART IX 

SPECIAL PROVISIONS RELATING TO THE HIGH 

COURT 


Part to apply only 
to High Court. 


116. This part applies only to the 
High Court. 


117. Save as provided in this Part or in Part X or 
Application of code in rules, the provisions of this Code shall 

to High court. apply to the High Court. 

118. Where the High Court considers it necessary 

^ ^ that a decree passed in the exercise of 

before*^ Ascertainment its original civil jurisdiction should be 
of costs. executed before the amount of the costs 

incurred in the suit can be ascertained by taxation, the 
Court may order that the decree shall be executed forth¬ 
with, except as to so much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that 
the decree may be executed as soon as the amount of the 
costs shall be ascertained by taxation. . 

• 

'( 


PART X 


< 


121 . 


Effect of rules 
First Schedule. 


In 


RULES P 

The rules in the First Schedule shall have effect 

as if enacted in the body of this Code 
until annulled or altered in accordance 
with the provisions of this Part. 

2 [122. The High Court may, from time to time 

after previous publication, make rules 
Power of High Court regulating i ts own procedure and the 

to make rules. procedure of the Civil Courts subject 

to its superintendence, and may by such rules annul, alter 

or add to all or any of the rules in the First Schedule.] 


1. Part IX inserted by Notification 3-L/1985 published in Government 
Gazette dated 8th Bhadon, 1985. 

2. Section 122 substituted ibid. * ; -' —■ 
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124. Omitted. 

125. Omitted. ' ' * ■ 

• * • 4 * 

1 [126. Rules made under the foregoing provisions 
„ , A shall be subject to the previous appro- 

sanction. val of the 2 (Governor.] 

127. Rules so made and approved shall be 

published in the Jammu and Kashmir 

Publication of rules. Government Gazette, and shall from the 

date of publication or from such other 
date as may be specified have the same force and effect, as 
if they had been contained in the First Schedule. 


128. (1) Such rules shall be not inconsistent with 

the provisions in the body of this Code, 

ru“s may p°rovide hlCh but . subject thereto, may provide for 

any matters relating to the procedure 

of Civil Courts. 


(2) In particular, and without prejudice to the 
generality of the powers conferred by sub-section (1), such 
rules may provide for all or anv of the following matters, 

namely:— 

(a) the service of summonses, notices and other 
processes by post or in any other manner either generally 
or in any specified areas, and the proof of such service ; 

(b) the maintenance and custody, while under 
attachment, of live-stock and other movable property, the 
fees payable for such maintenance and custody, the sale of 
such live-stock and property, and the proceeds of such sale ; 

(c) procedure in suits by way of counterclaim, and 
the valuation of Such suits for the purposes of jurisdiction ; 

(d) procedure in garnishee and charging orders 
either in addition to, or in substitution for, the attachment 
and sale of debts ; 

-— ■ t • —•—.■ ■ --— ---— 

1. Sections 126, 127, 128, 129, and 131 inserted by Notification 3-L/85 
published in Government Gazettee dated 8th Bhadon, 1985. 

2. Substituted by the constitution of Jammu and Kashmir (sixth 

Amendment) Act, 1965 for "Sadar-i-Riyasat.” ..^ 
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(e) procedure where the defendant claims to be en¬ 
titled to contribution or indemnity over against any person 
whether a party to the suit or not ; 

(fj Omitted ; 

(g) Omitted ; 

(h) consolidation of suits, appeals and other proceed¬ 
ings ; 

(i) delegation to the Registrar, Deputy Registrar or 
other official of the Court of any judicial, quasi-judicial 
and non-judicial duties ; and 

(j) all forms, registers, books, entries and accounts 
which may be necessary or desirable for the transaction of 
the business of Civil Courts. 


129. Notwithstanding anything in this Code, the 

High Court may make such rules not 
inconsistent with the 1 order of His High¬ 
ness No. 1, dated 26th March, 1928, to 
regulate its own procedure in the exer¬ 
cise of its original civil jurisdiction as 
it shall think fit, and nothing herein contained shall affect 
the validity of any such rules in force at the commencement 
of this Code. 


Power of High Court 
to make rules as to its 
original civil jurisdic¬ 
tion. 


130. Omitted. 


Publication of rules. 


131. Rules made in accordance with section 129 

shall be published in the Jammu and 
Kashmir Government Gazette and shall 
from the date of publication or from 
such other date as may be specified have the force of law.] 


PART XI 

MISCELLANEOUS 


132. (1) Women who, according to the customs and 

Exemption of certain manners of the country, ought not to be 
women from personal compelled to appear in public shall be 
appearance. exempt from personal appearance in 

Court. 


T. This order iit repealed and replaced by Part IV of Act XIV of 1996 
and again Act XIV of 1998 stands repealed by the Constitution of Jammu and 
Kashmir. 
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(2) Nothing herein contained shall be deemed to 
exempt such women from arrest in execution of civil pro¬ 
cess in any case in which the arrest of women is not pro¬ 
hibited by this Code. 

133. (1) 1 [The Government] may, by notification in 

the Government Gazette, exempt from 
Exemption of other persona i appearance in Court any per- 
persons. SO n w } 1Q se rank, in the opinion of 

3 [the Government,] entitles him to the privilege of exemp¬ 
tion. 


(2) The names and residences of the persons so exemp- 
ted shall, from time to time, be forwarded to the High 
Court by 1 [the Government] and a list of such persons shall 
be kept in such Court, and a list of such persons as reside 
within the local limits of the jurisdiction of each Court 
subordinate to the High Court shall be kept in such subordi- 

nate Court. 

(3) Where any person so exempted claims the privilege 
of such exemption, and it is consequently necessary to 
examine him by commission, he shall pay the costs of that 
commission, unless the party requiring his evidence pays 

such costs- 

134 The provisions of sections 55, 57 and 59 shall 

Arrest other than in apply, so far as may be, to all persons 
execution of decree. . arrested under this Code- 


135. (1) No 

Exemption from ar¬ 
rest under civil pro¬ 
cess. 


Judge, Magistrate or other judicial 
officer shall be liable to arrest under 
civil process while going to, presiding 
in or returning from, his Court. 

t 


(2) Where any matter is pending before a tribunal 
having jurisdiction therein, or believing in good faith that 
it has such jurisdiction, the parties thereto, their pleaders, 
mukhtars, revenu€*-agents and recognised agents, and their, 
witnesses acting in obedience to a summons, shall be exempt 


X. Substituted for "His Highness" by Act X of 2010. 
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from arrest under civil process other than process issued by 
such tribunal for contempt of Court while going to or atten¬ 
ding such tribunal for the purpose of such matter, and 
while returning from such tribunal. 

(3) Nothing in sub-section (2) shall enable a judgment- 
debtor to claim exemption from arrest under an order for 
immediate execution or where such judgment-debtor, 
attends to show cause why he should not be committed to 
prison in execution of a decree. 

X [135-A. (1) No person shall be liable to arrest or 

detention in prison under civil process-^ 

Exemption of mem¬ 
bers of Legislative 
Assembly from arrest 
and detention under 
civil process. 


(a) if he is a member ' of the Jammu and Kashmir 
Assembly, during the continuance of any meeting of such 
Assembly ; 

(b) if he is a member of any Committee of the 
Assembly, during the continuance of any meeting of such 
Committee ; and 

during the 14 days before and after such meeting. 

(2) A person released from detention under sub¬ 
section (1) shall, subject to the provisions of the said sub¬ 
section, be liable to re-arrest and to the further detention to 
which he would have been liable if he had not been released 
under the provision of sub-section (1).] 

136. (1) Where an application is made that any 

person shall be arrested or that any pro- 

pers r on e to r be arrested perty shall be attached under any pro- - 
or property to be vision of this Code not i elating to the 
attached is outside execution of decrees, and such person 
district - resides or such property is situate out¬ 

side the local limits of the jurisdiction of the Court to which 
the application is made, the Court may, in its discretion. 


1. Section 135-A added by Act VIII of 1991. 
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issue a warrant of arrest or make an order of attachment, 
and send to the District Court within the local limits of 
whose jurisdiction such person or property resides or is 
situate a copy of the warrant or order, together with the 
probable amount of the costs of the arrest or attachment. 


(2) The District Court shall, on receipt of such copy 
and amount, cause the arrest or attachment to be made by 
its own officers, or by a court subordinate to itself, and shall 
inform the Court which issued or made such warrant or 

order of the arrest or attachment. 


(3) The Court making an arrest under this section shall 
send the person arrested to the Court by which the warrant 
of arrest was issued, unless he shows cause to the satisfac¬ 
tion of the former Court why he should not be sent to the 
latter Court, or unless he furnishes sufficient security 
£, appearance before the latter Court or for satisfying any 

decree that may be passed against him b y thatC ° urt - in 
either of which cases the Court making the arrest shall 

release him. ; 


ge of such 
otherwise 


(4) Omitted. 

137 The language which, on the commencement of 

this Code, is the language of any Court 

Language of subor- subordinate to the High Court shall 
dinate Courts. continue to be the langua^ of such 

subordinate Court until > [the Government. 

direct. 

1 <2 V ^Lv^rCouJ.'Snd arpS 

SXo and proceedings!., such Conr.s shail he writ,eh 

HI Where this Code requires or allows anything other 

than the recording 0 f evidence to be done in writing in any 

such Court such writing may be in English ; but any party 
or his pleader is unacquainted with English, a translation 
into the language of the Court shall, at his request, be 


I. See footnote under section 2 (7). 
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supplied to him ; and the Court shall make such order as 
it thinks fit in respect of the payment of the costs of such 
translation. 


138. (1) The High Court may, by notification in the 

Government Gazette, direct with respect 
Pow e r °f High court to an y j uc {g e specified in the notifica- 

be recorded in English. tion, or falling under a description set 

forth therein, that evidence in cases in 
which an appeal is allowed shall be taken down by him in 
the English language and in manner prescribed. 

(2) Where a Judge is prevented by any sufficient 
reason from complying with a direction under sub-section 
(1), he shall record the reason and cause the evidence to be 
taken down in writing from his dictation in open Court. 

whcHn*t° r be^adminis- ^ 9 ‘ * e case of any affidavit 

tered. under this Code— 

(a) any Court or Magistrate, or 

(b) any officer or other person whom the High Court 
may appoint in this behalf, or 

(c) any officer appointed by any other Court which 
J [the Government] has generally or specially empowered 
in this behalf, 

may administer the oath to the deponent. 

140. Omitted- 

141. The procedure provided in this Code in regard, 

Miscellaneous pro- suit * sha11 followed as far as it can 
ceedings. P e made applicable, in all proceedmgs 

in any Court of civil jurisdiction. 


142. All orders and notices served on or given to 

any person under the provisions of this 


Orders and notice ^ j i n 7 • ... 

to be in wi iting. Code shall be m writing. 



1. See footnote under section 2 (7). 
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143. Postage, where chargeable on a notice, sum- 

mons or letter issued under this Code 
os ge ‘ and forwarded by post, and the fee for 

registering the same, shall be paid within a time to be fixed 
before the communication is made : 


Provided that 1 [the Government] may remit such 
postage, or fee, or both, or may prescribe a scale of court- 
fees to be levied in lieu thereof. 


Application for res¬ 
titution. 


144. (1) Where and in so far as a decree is varied 

or reversed, the Court of first instance 
shall, on the application of any party 
entitled to any benefit by way of resti¬ 
tution or otherwise, cause such restitution to be made as 
will, so far as may be, place the parties in the position which 
they would have occupied but for such decree or such part 
thereof as has been varied or reversed ; and, for this pur¬ 
pose, the Court may make any orders, including orders for 
the refund of costs and for the payment of interest, dama¬ 
ges, compensation and mesne profits, which are properly 
consequential on such variation or reversal. 


(2) No suit shall be instituted for the purpose of 
obtaining any restitution or other relief which could be 
obtained by application under sub-section (1). 

145. Where any person has become liable as 
^ x „ suretv— 

Enforcement of lia¬ 
bility of surety. 

(a) for the performance of any decree or any part 
thereof, or 

(b) for the restitution of any property taken in 
execution of a decree, or 

(c) for the payment of any money, or for the ful¬ 
filment of any condition imposed on any person, under an 
order of the Court in any suit or in any proceeding conse¬ 
quent thereon, 

(d) the decree or order may be executed against him, 


1. See footnote under section 2 (7). 
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to the extent to which he has rendered himself personally 
liable, in the manner herein provided for the execution of 
decrees, and such person shall, for the purposes of appeal, 
be deemed a party within the meaning of section 47 : 


Provided that such notice as the Court in each case 
thinks sufficient has been given to the surety. 

146. Save as otherwise provided by this Code or 
0 . by any law for the time being in force, 

against representa- where any proceeding may be taken or 

tives. application made by or against any 

person, then the proceeding may be taken or the application 
may be made by or against any person claiming under him. 


147. In all 


Consent or agree¬ 
ment by persons un¬ 
der disability. 


suits to which any person under 
disability is a party, any consent or 
agreement, as to any proceeding shall, 
if given or made with the express leave 
of the Court by the next friend or 
guardian for the suit, have the same force and effect as if 
such person were under no disability and had given such 
consent or made such agreement. 


148. Where any period is fixed or granted by the 

. . Court for the doing of any act prescribed 
Enlargement of time. Qr allowed by this Code, the Court may 

in its discretion, from time to time, enlarge such period, 
even though the period originally fixed or granted may 
have expired. . . - .y, „ , 


149. Where the whole or any part of any fee 

prescribed for any document by the law 

deficiency 10 of" 3 court- for the time being in force relating to 

fees. court-fees has not been paid, the Court 

may, in its direction, at any stage, allow the person, by 
whom such fee is payable, to pay the whole or part, as the 
case may be, of such court-fee ; and upon such payment 
the document, in respect of which such fee is payable, shall 
have the same force and effect as if such fee had been paid 
in the first instance. ' ....... 
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150. Save as otherwise provided, where the business 

of any Court is transferred to any other 
Transfer of business. Court, the Court to which the business 

is so transferred shall have the same powers and shall per¬ 
form the same duties as those respectively conferred and 
imposed by or under this Code upon the Court from which 
the business was so transferred. 


151- Nothing in this Code shall be deemed to limit 

or otherwise affect the inherent power*, 
of the Court to make such orders as may 
be necessary for the ends of justice or 
to prevent abuse of the process of the Court. 


Saving of inherent 
powers of Court. 


152. 


Clerical or arithmetical mistakes in judgments, 

decrees or orders or errors arising 
Amendment of judg- therein from any accidental slip or 

commission may at any time be correc¬ 
ted by the Court either of its own motion 

or on the application of any of the parties. 


ments, 

orders. 


decrees 


or 


153. The Court may at any time, and on such 

terms as to costs or otherwise as it may 
General power to think fit amend any defect or error in 
amend. any proceeding in a suit; and all necess¬ 

ary amendments shall be made for the purpose of deter¬ 
mining the real question or issue raised by or depending on 
such proceeding. 


154. Nothing in this Code shall affect any present 


Saving of present 
right of appeal. 


right of appeal which shall have accrued 
to any party at its commencement. 


155 and 156. Omitted. 

157. Notifications published, declarations and rules 

made, places appointed, agreements 
Continuance of or- filed, scales prescribed, forms framed, 

de tm UI tl er certain en ' appointments made and powers con- 
ac en ' ferred under any enactment relating to 

matters dealt with in this Code shall, so far as they are 

consistent with this Code, have the same force and effect as 

if they had been respectively published, made, appointed, 
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filed, prescribed, framed and conferred under this Code and 
by the authority empowered thereby in such behalf. 


158. In every enactment or notification passed or 

issued before the commencement of this 

Reference to certain Code in which reference is made to or 

matters dealt with in . Chapter such reference shall, so 

this code. far as may be practicable, be taken to 

be made to this Code or to its corres¬ 
ponding Part, Order, sanction or rule. 


CODE OF CIVIL PROCEDURE, 1977 (1920 A. D.) 


THE FIRST SCHEDULE. 



ule. 


Rule. 


ORDER I. 


11 . 


Parties to Suits. 


12 . 


1. Who may be joined as 
plaintiffs. 

13. 

2. Power of Court to order 
separate trials. 

3. Who may be joined as 
defendants. 

4. Court may give judgment 
for or against one or more 
of joint parties. 

1 • 

5. Defendant need not be in¬ 
terested in all the relief 2. 

claimed. 

6. Joinder of parties liable on 
same contract. 

7. When plaintiff in doubt 
from whom redress is to be 
sought. 

3 

8. One person may sue or 4 

defend on behalf of all in 
same interest. 

9. Misjoinder and nonjoinder. 5 

« 

10. Suit in name of wrong 

plaintiff. ® 

* 

Court may strike out or add 
parties. r * 

Where defendant added, 
plaint to be amended. 


Conduct of suit. 

Appearance of one of 
several plaintiffs or defen¬ 
dants for others. 

Objections as to nonjoinder 
or misjoinder. 


ORDER II. 

Frame of Suit. 

Frame of suit. 

Suit to include the whole 
claim. 

Relinquishment of part of 
claim. 

Omission to sue for one of 
several reliefs. 

Joinder of causes of action. 
Only certain claims to be 
joined for recovery of im¬ 
movable property. 

Claims by or against exe¬ 
cutor, administrator or heir. 

Power of Court to order 
separate trials. 

Objections as to misjoinder. 


I 
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Rule. 

ORDER III. 

Recognized Agents and Pleaders , 

1- Appearances, etc-, may be 
in perron, by recogniz d 
agent or by pleader. 

2. Recognized agents- 

3- Service of process on recog¬ 
nized agent. 

4. Appointment of pleader- 

5. Service of process on plea¬ 
der. 

6. Agent to accept service- 

7. Appointment to be in writ¬ 
ing and to be filed in court. 


ORDER IV. 

Institution of Suits. 

1- Suit to be commenced by 
plaint. 

2- Register of suits. 

ORDER V. 

Issue and Service of Summons. 
Issue of Summons- 

1. Summons. 

2- Copy or statement annexed 
to summons. 

3. Court may order defendant 
or plaintiff to appear in 
person. 

4- No party to be ordered to 
appear in person unless 
resident within certain 
limits. 


Rule, -V 

v 

5. Summons to be either to 
settle issues or for final 
disposal. 

6- Fixing day for appearance 
of defendant. 

7- Summons to order defen¬ 
dant to produce documents 
relied on by him- 

8- On issue of summons for 
final disposal, defendant to 
be directed to produce his 
witnesses. 

Service of Summons. 

9. Delivery or transmission of 
summons for service. 

10. Mode of service. 

11. Service on several defen¬ 
dants. 

12. Service to be on defendant 
in person when practicable, 
or on bis agent- 

13. Service on agent by whom 
defendant carries on 
business. 

14- Service on agent in charge 
in suits for immovable pro¬ 
perty. 

15. Where service may be on 
male member of defen¬ 
dant’s family. 

16. Person served t~ cup ack- 
— nowledgement. 

17. Procedure when defendant 
refuses to accept service, or 
cannot be found. 

18. Endorsement of time and 
manner of service- 
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19. Examination of serving 
officer. 

20. Substituted service- 

Effect of substituted service. 

Where service substituted, 
time for appearance to be 
fixed. 

21. Service of summons where 
defendant resides within 
jurisdiction of another 
Court. ** 

22- Omitted. 

23. Duty of Court to which 
summons is sent- 

24. Service on defendant in 
prison. 

25* Service where defendant 
resides out of the State and 
has no agent. 

26. Omitted. 

27. Service on civil public offi" 
cer or on servant of rail' 
way company or local au¬ 
thority- 

28. Service on soldiers- 

29. Duty of person to whom 
summons is delivered or 
sent for service. 

Substitution of letter for 
summons. 

ORDER VI. 

Pleading generally. 

1. Pleading. 

2. Pleading to state .material 
facts and not evidence. 


3- Form of pleading- 

4- Particulars to be given 
where necessary. 

5- Further and better state¬ 
ment, or particulars. 

6. Condition precedent- 

7- Departure. 

8. Denial of contract. 

9. Effect of document to be 
stated- 

10. Malice, knowledge, etc- 

11. Notice- 

12- Implied contract ot rela 
tion- 

13- Presumptions of lav. 

14. Pleading to be signed. 

15- Verification of pleadings 

16. Striking out pleadings- 

17. Amendment of pleadings'. 

18. Failure to amend a f t e . 
order. 

ORDER VII. 

Plaint. 

1. Particulars to be contained 
in plaint. 

2- In money suits- 

3- Where the subject-matter 
of the suit is immovable 
property. 

4- When plaintiff sues as re¬ 
presentative- 
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Ruie. 


Rule. 


•oiuH. - 


5. Defendant’s interests and 
liability to be shown. 

6. Grounds of exemption from 
limitation law. 

7. Relief to be specifically 
stated. 

8- Relief founded on separate 
grounds. r 

9. Procedure on admitting 
plaint. 

Concise statements. 

10. Return of plaint- r,\ 

Procedure on returning 
plaint. 

i. m IT 

11- Rejection of plaint* 


* ORDER;ox 

i 'Into 

Written Statement and Set-off. 

. f ,nJiJcdn2 -02 

1- Written statement- 


i io 

2. New facts must be specially 

., pleaded. ; /( ,.;V/ 

• i • # ' 1 i o i mb 

3. Denial to be specific. 


4. Evasive denial-/ in .2 .12 

.• • -J . • MMil.ni’tvb 

5. Specific deniah, m ji 

m .j’lwoD 

6. Particulars of set-off to 
be given in i \yritten state¬ 
ment. 

US, M-j y lt ..D : iO V J U G £2 

Eff e ct of set-pff.< ua 

7. Defence or set off ifoutided 
on separate grounds- 


12. Procedure on rejecting 
plaint- 

, . J • I ; r r 

13- Where rejection of plaint 
does not preclude presen¬ 
tation of fresh plaint. 

Documents relied on in plaint . 

14- Production of document on 
. ; which plaintiff sues.! .p.jf 

# .jc-I/io 

List of other documents- 


(iv >i;-jn :o 

15- Statement in case of docu¬ 
ments not in his possession 
or power. 

bsuujlnp-j. v-i oi -J 

lb. buits on lost negotiable 

instruments. 

■ V'viMOllT n.i •$. 

17. Production of shop-book. 
. p )f fi Original entry to be mar- 
.blr ked and , returned 


f > 


S 


18- Inadmissibility of docu- 

•i >r, m MP Vhen 

plaint 


8. New grounds of /defence- 

; • 1 ‘J5jO ■i Al.SJ 

9. Subsequent pleadings- 


10- Procedure when* party.fails 
to present written state- 
ito ment calledfor by Cb^rt- 


11 -i 




f;T!“ iTc* fO 

ORDER * IX* w 

•vihodl . 

Appearance of parties ana 

Consequence, of^onrctppearh&ce. 

1. Parties to appear on day 
rn orlw fixed ‘ in surhfflohS 1 -for ■ Tie* 
r ' - fend ant to dpp'eSf Iv and an- 

swer.‘ s J C rie loi 3nsa 


no >2- - Dismissal, pf, suit^w.bere.sam 
mons not servedn ia copse* 
quence-of- plantiff’s failure 

to payxicpgtg-O 


3. y/here neither \party ap¬ 
pears, suit to be dismissed 

.-jnibBsI'i -I 

4. Plaintiff may bnng fresh 

icnqr suitCourtn re&ore 




• I 
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* f 


5. Dismissal of suit where 
plaintiff, after summons re¬ 
tarded ‘uhserved, fails for 
a yeair to apply ' for fresh 
summons. 

o) son -'o\ < . ■ - ■ , ! 

6. Procedure when only plain¬ 
tiff appears. 

noiotjo uq u.-‘ 

When summons duly served- 

'Wh^h summons not duly 
served- 11 '' r “ • 

f 9 

When summons served, but 
h6t in due time. 

7. 1 Procedure where defendant 
appears on day gf adjourn¬ 
ed hearing and assigns good 
cause for previous non- 

« ranee- 

r-.n • ■ . . . • 

8. Procedure where defendant 
.only, appears- ,, 

OiiB bsTTumjr. i-:> 

9- De&ee against plaintiff by 
default bars fresh suit- 


' ORDER X. 

.. . t • . , 1 t ' \ 

Examination of parties by the 

Court. 

1- Ascertainment whether al¬ 
legations in pleadings are 
admitted or denied. 

2- Oral examination of party, 
or companion of party. 

3. Substance of examination 
to be written- 

4- Consequence of refusal or 
inability of pleader to 
answer. 


J ' ORDER XI- 

Discovery and Inspection . 

1. Discovery by interrogator¬ 
ies- , 

>■. • O; j 1 1' * * ' i • ' » ' ‘ J 

2- Particular interrogatories to 
be submitted. 


10- Procedure in caSe of non- 
atteridance of one or more 
of several plaintiffs. 

-moD L9 mut.' . . • <y j - -\ 

11* Procedure in case of non- 
attendante of one or more 
6f sevetal defendants. 

10 2D100 . i . • • 

12. Consequence of non atten¬ 
dance, without sufficient 
cause . 7 ?hbwh, 'of party 
Ordered rid iappear in person. 

Setting aside fleerees. ex parte. 

13. Setting aside decree ex, 
Pafte': agaihsf defendant. f ' 

no \o ".os • >. m • 

14. W ‘tfetfeg to be sit aSide ‘ 

without notice to opposite 
poriarcy. * a3u >1 *° 

.tDBf to I^IG 7 £gI to 


It 


3. 

4. 

5- 

6- 

7. 

8- 


11. 

•I 

c 12- 


Costs of interrogatories- 
Form of interrogatories. 
Corporations. 

Objections to interroga¬ 
tories by answer. 

Setting aside and striking 
out interrogatories. ,,, 

Affidavit in answer, filing- 

Form of affidavit in answer. 

• / .’ • / J 1 # * l ^ ; ‘ 

Jffo j j exceptipp r fo be taken- 

Uraer to answer or answer 
further. 

-. * ■ ^ 

Application for discovery 
of documents. 


•C J 
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Rule. 


13- Affidavit of documents- 

14. Production of documents- 

15- Inspection of documents 
referred to in pleading or 
affidavits. 

16- Notice to produce- 

17. Time for inspection when 
notice given- 

18- Order for inspection- 

19- Verified copies- 

20- Premature discovery. 

21- Non-compliance with order 
for discovery. 

22- Using answers to interrog¬ 
atories at trial. 

23. Order to apply to minors 
ORDER XII. 

Admissions. 

1- Notice of adimission ot 
case. 

2. Notice to admit documents. 

3. Form of notice. 

4. Notice to admit facts- 

5. Form of admission- 

6. Judgment on admissions- 

7- Affidavit of signature. 

8. Notice to produce docu¬ 
ments. 

9- Costs- 


ORDER XIII 

Production, Impounding and 
Return of Documents. 

1- Documentary evidence to 
be produced at first hearing. 

2- Effect of non-production 
of documents. 

3- Rejection of irrelevant or 
inadmissible documents 

4. Endorsements on docu¬ 
ments admitted in evidence. 

5. Endorsements on copies of 
admitted entries in books, 
accounts and records. 

6 Endorsements on docu¬ 
ments rejected as inadmissi¬ 
ble in evidence. 

7. Recording of admitted and 
return of rejected docu¬ 
ments. 

8. Court may order any 
document to be impounded. 

9 Return of admitted docu¬ 
ments. 

10. Court may send for papers 
from its own records or 
from other Courts. 

11- Provisions as to documents 
applied to material objects. 


ORDER XIV. 

Settlement of Issues and 
Determination of Suit on Issues 
of Law or on Issues agreed upon. 

1. Framing of issues. 

2- Issues of law and of fact. 
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3. Materials from which 
issues may be framed- 

4. Court may examine wit¬ 
nesses or documents be¬ 
fore framing issues. 

5. Power to amend, and 

strike out, issues- 

6- Questions of fact or law 
may by agreement be sta¬ 
ted in form of issues. 

7. Court, if satisfied that 

agreement was executed 
in good faith may 

pronounce judgment. 


ORDER XV. 

Disposal of the suit at the first 

hearing - 

1. Parties not at issue. 

2. One of several defendants 
not at issue- 

3. Parties at issue- 

4* Failure to produce 
evidence. 


ORDER XVI. 

Summoning and Attendance of 

Witnesses- 

1. Summons, to attend to 
give evidence or produce 
documents. 

2., Expenses of witness to be 
paid 'into Court on 
applying for summons. 


Rule. 

Experts. 

Scale of expenses. 


3. Tender of expenses to 
witness. 

4. Procedure where inufficient 
sum paid in- 

Expenses of witnesses 
detained more than one 
day. 

5. Time, place and ‘ purpose 
of attendance to be speci¬ 
fied in summons. 

6. Summons to produce 
document. 

7. Power to require persons 
present in Court to give 
evidence or produce docu¬ 
ment. 

8. Summons how served- 

9. Time for serving summons. 

10. Procedure where witness 
fails to comply with 
summons. 

11. If witness appears, attach¬ 
ment may be withdrawn- 

12. Procedure if witness fails 
to appear. 

13i Mode of attachment. 

14 . Court may of its own 
accord summon as witnesses 
strangers to suit. 

15. Duty of persons summoned 
to give evidence or produce 
document. 

16 When they may depart. 
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Rule. 

17. Application of rules 10 to 
13. 

18. Procedure where witness 
apprehended cannot give 
evidence or produce docu¬ 
ment. 

19. No witness to be ordered 
to attend in person unless 
resident within certain 
limits. 

20. Consequence of refusal of 
party to give evidence 
when called on by Court. 

21. Rules as to witness to 
apply to parties summoned- 

ORDER XVII- 
Adjournments. 

1. Court may grant time and 
adjourn hearing. 

Costs of adjournment. 

2. Procedure if parties fail 
to appear on day fixed- 

3. Court may proceed not¬ 
withstanding either party 
fails to produce evidence, 
etc. 

ORDER XVIII. 

Hearing of the Suit and 

Examination of Witnesses. 

1. Right to begin- 

2. Statement and production 
of evidence ■ 

3. Evidence where several 
issues- 

4. Witnesses to be examined 
in open Court- 


Rule. 

5. How evidence shall be 
taken in appealable cases. 

6 When deposition to be 
interpreted. 

V. Evidence under section 138. 

8. Memorandum when evi¬ 
dence not taken down by 
Judge. 

9. When evidence may be 
taken in English. 

10. Any particular question 
and answer may be taken 
down. 

11- Questions objected to and 
allowed by Court. 

12- Remarks on demeanour 
of witnesses. 

13- Memorandum of evidence 
in unappealable cases. 

14. Judge unable to make such 
memorandum to record 
reasons of his inability. 

15- Power to deal with evi¬ 
dence taken before another 
Judge- 

16- Power to examine witness 
immediately- 

17- Court may recall and 
examine witness- 

18- Power of Court to ins¬ 
pect- 


ORDER XIX- 

Affidavits - „ 

1- " Power to order any po int 
to be proved by affidavit- 
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2. Power to order attendance 
of deponent for cross- 
examination. 

3- Matters to which affidavits 
shall be confined. 


ORDER XX. 

c Judgment and Decree . 

1. Judgment when pronoun¬ 
ced- 

2. Power to pronounce judg¬ 
ment written by Judges, 
predecessor. 

3. Judgment to be signed- 

4. Judgments of Small Cause 
Courts. 

Judgments of other Courts- 

5- Court to state its decision 
on each issue- 

6- Contents of decree- 

7. Date of decree. 

8- Procedure where Judge has 
vacated office before sign¬ 
ing decree. 

9. Decree for recovery of 

immovable property- 

10 Decree for delivery of 

movable property. 

11. Decree may direct pay¬ 

ment by instalments. 

Order, after decree, for 

payment by instalments- 

12. Decree for possession and 
mesne profits. 

13. Decree in administration 
suit- 


Rule. 

14- Decree in right of prior 
purchase suit. 

15- Decree in suit for dissolu¬ 
tion of partnership. 

16- Decree in suit for account 
between principal and 
agent. 

17- Special directions as to 
“accounts. 

18- Decree in suit for partition 
of property or separate 
possession of share therein. 

19- Decree when set-off is al¬ 
lowed- 

Appeal from decree relat¬ 
ing to set-off. 

20- Certified copies of Judg¬ 
ment and decree to be 
furnished. 


ORDER XXI- 

Execution of Decrees and 

Orders. 

Payment under Decree . 

1. Modes of paying money 
under decree. 

2- Payment out of Court to 
decree-holder. 

Court executing Decree. 

3- Lands situate in more than 
one jurisdiction. 

4- Omitted. 

5. Mode of transfer. 

6. Procedure where Court 
desires that its own decree 
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shall be executed by another 
Court. 

7. Court receiving copies of 
decree, etc- to file same 

v.*itli-out proof* 

S. Execution of decree or 
order by Court to which 
it is sent. 

9. Omitted. 

Application for execution. 

10- Application for execution. 

El* Oral application- 
Written application- 

12- Application for attachment 
of movable property not in 
judgment-debtor's posses¬ 
sion. 

13. Application for attachment 
of immovable property to 
contain certain particulars- 

14- Power to require certified 
extract from Collector’s 
register in certain cases. 

15- Application for execution 
by joint decree-holder. 

16. Application for execution 
by transferee of decree- 

17. Procedure on receiving 
application for execution 
of decree. 

18* Execution in case of cross- 
decrees- 

19. Execution in case of cross¬ 
claims under same decree* 

20* Cross-decree and cross¬ 
claims in mortgage-suits. 


21. Simultaneous execution- 

22. Notice to show cause ag¬ 
ainst execution in certain 

cases. 

23- Procedure after issue of 
notice- 

Process for execution • 

24- Process for execution. 

25- Endorsement on process* 
Stay of execution • 

26. When Court may stay 
execution. 

Power to require security 
from, or impose conditions 
upon, judgment-debtor* 

27. Liability of judgment-deb¬ 
tor discharged. 

28. Order of Court which 
passed decree or of appel¬ 
late Court to be linding 
upon Court applied to* 

29- Stay of execution pending 
suit between decree-holder 
and judgment-debtor* 

Mode of execution. 

30- Decree for payment of 
money. 

31* Decree for specific movable 
property. 

32* Decree for specific perform¬ 
ance, for restitution of con " 
jugal rights, or for aD 
injuction* ' 

33. Discretion of Court in exe¬ 
cuting decrees" for restitu¬ 
tion of conjugal rights. 
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34. Decree for execution of 
document, or endorsement 
of negotiable instrument- 

35- Decree for immovable pro¬ 
perty- 

36. Decree for delivery of im¬ 
movable property when in 
occupancy of tenant. 

I 

Arrest and detention in the 
civil prison • 

37- Discretionary power to 
permit judgment-debtor to 
show cause against deten¬ 
tion in prison- 

38. Warrant for arrest to 
direct judgment-debtor to 
be brought up- 

39. Subsis te uor alio wance 

40- Proceedings on appaaLance 
cf judgment-debtor in obe¬ 
dience to notice or after 

arrest 


Attachment of Pro/- <:• 

41. Examination of judgment- 
debtor as to bis property. 

42. Attachment in case of 
decree fcr rent or mesne 
profits or other matter, 
amount of which to be 
subsequently determined. 

43. Attachment of movable 
property other than agri¬ 
cultural produce, in posses¬ 
sion of judgment-debtor- 

44. Attachment of agricultural 
produce. 

45- Provisions as to agricultural 
produce under attachment. 


Rule. 

46- Attachment of debt, share 
and other property not in 
possession of judgment- 
debtor. 

47- Attachment of share in 
movables. 

48. Attachment of salary or 
allowances of public officer 
or servant of local autho¬ 
rity. 

49- Attachment of partnership 
property. 

50. Execution of decree against 
firm- 

51. Attachment of negotiable 
instruments. 

52. Attachment ot property 
in custody of Court or 
public officer. 

53. Attachment of decrees- 

54. Attachment of immovable 
property. 

55- Removal of attachment 
after satisfaction of decree. 

56. Order for payment of coin 
or currency notes to party 
entitled under decree- 

57. Determination of attach¬ 
ment. 

Investigation of claims and objec¬ 
tions. 

58- Investigation of claims to, 
and objections to attach¬ 
ment of, attached property. 

Postponement of sale- 

59. Evidence to be adduced by 
claimant. 
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60. Release of property from 
attachment. 

61. Disallowance of claim to 
property attached. 

62. Continuance of attachment 
subject to claim of incum¬ 
brancer. 

63. Saving of suits to establish 
right to attached property. 

Sale generally. 

64. Power to order property 
attached to be sold and 
proceeds to be paid to 
person entitled. 

65. Sale by whom conducted 
and how made; 

66. Proclamation of sales by 
public auction. 

67. Mode of making proclama¬ 
tion. 

68. Time of sale. 

69- Adjournment or stoppage 
of sale- 

70. Saving of certain sales. 

71. Defaulting purchaser ans¬ 
werable for loss on re-sale. 

72. Decree-holder not to bid for 
or buy property without 
permission. 

Where decree-holder pur¬ 
chases, amount of decree 
may be taken as payment. 


75. Special provisions relating f “ c 
to growing crops. j 

. • • ■>; fi J'O 

76. Negotiable instrument and 

shares in corporation- ( - [ ^ 

• - ^ 

77- Sale by public auction- 

! -GC 

78- Irregularity not to vitiate 
sale, but any person injured 
may use. 

■ o viJk 

79* Delivery of movable proper¬ 
ty, debts and shares. 


80- Transfer of negotiable 

instrument and shares. y \’ 1 

n r . nod 

81. Vesting order in case of 
other property. - J 

•n, ):>"snb 

jr uo'":I ')d 

Sale of immovable property. 

i. . i •'/ 1 ' I w i . V. o 


82. What Courts may order 

sales. * J 

■, - .. j . jnsib 

83. Postponement of sale 1 to 
enable judgment-debtor to 
raise amount of decree- 

84. Deposit by purchaser and 
resale on default- 




Time for payment in full 

of purchase-money. , 

. rj. b 


Procedure in 
payment. 


default of 

j ?! J Jf CTL 

* 4 k o ,* ro 

t • r I ft r* 


87- Notification on re-sale. f . 

. , k . iA -f b 


88. Bid of co-sharer to have 
preference. 

• 0 -' r • 

p ore 


73. Restriction on bidding or 
purchase by officers- 


89. Application to set 
sale on deposit. 



Sale of movable property . 
74- Sal# of agricultural produce. 


90- Application to set aside _ 
sale on ground of irregu¬ 
larity or fraud- 
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91. Application by purchaser 
to set aside sale on ground 

\o 5r\siX>f wjudgment-debtor having 
no saleable interest. 

-ni92» r Sale when to become ab- 
• rni -lo solute or be set aside. 

bs93»i i Return of purchase money 
in certain cases. 

94* Certificate to purchaser- 

1 o 95-i! Delivery of property in 
.occupancy of judgment- 
debtor. 

96. Delivery of property in 
occupancy of tenant. 

Resistance to delivery of posses- 
\oSion tb decree-holder or purchaser. 

fo f!(/tr>f . • 

97. Resistance or obstruction 
to possession of immovable 
property. 

-I(98-0/Resistance or obstruction 
by judgment-debtor. 

99- Resistance or obstruction 
ihjnin! by box a fide claimant. 

-Dtfb.bfc'-i >.r. j! ' • -■ 

100- Dispossession by decree- 
holder or purchaser. 

gSq^O'jf. Of I -vr. ' 

lOli.! uiBowa fide claimant to be 
restored to possession. 

0 

102. Rules not applicable to 
titfrisfereelite pendente- 

103. Orders conclusive subject 
to regular suit- 

8380D i of v mu >—• 

-ninlq rrioi’t bvrupv <■' 

otli io inORDER XXI-A. 

Insolvent Judgment-debtors. 

fiJ./iuft oi siulral io to 

1. Power to apply far declara 
tion of~ insolvency. 


2- Contents of application. 

3- Subscription and verifica¬ 
tion of application- 

4. Service of copy of applica¬ 
tion and notice- 

5- Power to serve other cre¬ 
ditors. 

6. Powers of Court as to 
Judgement-debtor under 
arrest. 

7. Procedure at hearing- 

8. Declaration of insolvency 
and appointme ntof 
Receiver. 

9- Creditors to prove their 
debts and schedule to be 
framed- 

10. Application by unscheduled 
creditors- 

11. Effect of order appointing 
Receiver. 

12. Receiver to give security 
and to collect assets. 

Discharge of the insolvent- 

13. Duty of Receiver. 

14. Effect of discharge. 

15. Declaration that insolvent 
is discharged from such 
liability. 

16- Procedure in case of dis¬ 
honest applicant. 

17- Investment of other Courts 
with powers of District 
Courts. 
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ORDER XXII. 

Death, Marriage and Insolvency 

of Parties- 

1* No abatement by party’s 
death if right to cue sur¬ 
vives- 

2. Procedure where one of 
several plaintiffs or defen¬ 
dants dies and right to sue 
survives. 

3- Procedure in case of death 
of one of several plaintiff’s 
or of sole plaintiff. 

4- Procedure in case of death 
of one of several defendants 
or of sole defendant. 

5- Determination of question 
as to legal representative- 

6- No abatement by reason of 
death after hearing. 

7- Suit not abated by marriage 
of female party. 

8. When plaintiff's insolvency 
bars suit- 

Procedure where assignee 
fails to continue suit or 
give security. 

9- Effect of abatement or dis¬ 
missal- 

10. Procedure in case of assign¬ 
ment before final order in 
suit. 

11- Application of Order to 
appeals. 

12. Application of Order to 
proceedings. 


ORDER XXIII. 

Withdrawal and adjustment of 

Suits- 

1- Withdrawal of suit or aban¬ 
donment of part of claim- 

2- Limitation law not affected 
by first suit- 

3- Compromise of suit* 

4. Proceedings in execution of 
decrees not affected. 


ORDER XXIV. 

Payment into Court. 

1- Deposit by defendant of 
amount in satisfaction of 
claim. 

2. Notice of deposit. 

3. Interest on deposit not al¬ 
lowed to plaintiff after, 
notice. 

4. Procedure where plaintiff 
accepts deposit as satisfac¬ 
tion in part. 

Procedure where he accepts 
it as satisfaction in full. 


ORDER XXV. 

Security for costs , 

1- When security for costs 
may be required from plain¬ 
tiff- Residence out of the 
State. 

2- Effect of failure to furnish 
security. 
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ORDER XXVI. 
Commissions. 

Commissions to examine witnesses 

1* Cases in which Court may 
issue commission to exa¬ 
mine witness. 

2. Order for Commission- 


Proceedings and report to 
be evidence. 

Court may direct further 
inquiry. 

Commissions to make partitions. 

13 Commission to make parti¬ 
tion of immovable proper¬ 
ty. 


3. Where witness resides with¬ 
in Court’s jurisdiction. 

4. Persons for whose examina¬ 
tion commission may issue- 

5. Commission or request to 
examine witness* not within 
the State. 

6. Court to examine witness 
pursuant to commission. 

7. Return of commission with 
depositions of witnesses. 

8. When depositions may be 
read in evidence. 

Commissions for local 
investigations 

9. Commissions to make local 
investigations. 

10. Procedure of Commissio¬ 
ner. 

Report and depositions to 
be evidence in suit. 


14. Procedure of Commissioner. 

General provisions. 

15. Expenses of Commission 
to be paid into Court. 

16. Powers of Commissioners. 

17. Attendrr.ee and examina¬ 
tion of wi '-nesses before 
Commifvicnc r 

13 Parti?': to sv-;vr.r b-fore 
Commissioner. 

ORDER XXVII 

Suits by o - again it inr Gov.-n * . 
mint or P'.b'ic Officer tn 
the.r official capacity- 


1. Suits by or 
Government 


against 


Commissioner may 
examined in person. 


be 


2- Persons authorised to act 
for Government- 

3. Plaints in suits by or 
against Government. 

4- Agent for Government to 
receive process- 


Commissions to examine 
accounts. 

11. Commission to examine or 
adjust accounts. 

12. Court to give Commissio¬ 
ner necessarylinstructions. 


5- Fixing of day for appeara¬ 
nce on behalf of Govern¬ 
ment- 

6. Attendance of person able 
to answer questions rela¬ 
ting to suit against Govern' 
ment- 


480 


CODE OF CIVIL PROCEDURE, 1977 (1920 A.D.) 

Rule. 


Rule. 

7- Extension of time to 
enable public officer to 
make reference to Govern¬ 
ment. 

8. Procedure in suits against 
public officer- 


ORDER XXVIII. 

Suits by or against Military 

Men • 

1* Officers or soldiers who 
can not obtain leave may 
authorise any person to 
sue or defend for them 

2. Persons so authorised may 
act personally or appoint 
pleader. 

3. Service on person so autho¬ 
rised or on his pleader, to 
be good service. 


ORDER XXIX. 

Suits by or against 
Corporations. 

1. Subscription and verifi¬ 
cation of pleading. 

2. Service on corporation- 

3. Power to require personal 
attendance of officer of 
corporation. 


ORDER XXX. 

Suits by or against Firms and 
Persons carrying on business 
in names other than 
their own. 

1- Suing of partners in name 
of firm. 


2. Disclosure of partners' 
names. 

3. Service. 

4- Right of suit on death of 
partner. 

5- Notice in what capacity 
served. 

6. Appearance of partners- 

7. No appearance except by 
partners. 

8. Appearance under protest- 

9. Suits between co-partners- 

10. Suits against person carry¬ 
ing on business in name 
other than his own- 

ORDER XXXI. 

Suits by or against Trustees , 

Executors and Administrators. 

1. Representation of benefi¬ 
ciaries in suits concerning 
property vested in trustees 
etc. 

2- Joinder of trustees, execu¬ 
tors and administrators- 

3. Husband of married 
executrix not to join- 


ORDER XXXII- 

Suit* by or against Minors and 
persons of Unsound Mind • 

• 

1. Minor to sue by next 
friend. 

2. Where suit is instituted 
without next friend, plaint 
to be taken off the file. 
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3. Guardian for the suit to 
be appointed by Court 
for minor defendant- 

4- Who may act as next 
friend or be appointed 
guardian for the suit- 

5. Representation of minor 
by next friend or guardian 
for the suit. 

6 Receipt by next friend or 
guardian for the suit of 
property under decree for 
minor. 

7. Agreement or compromise 
by next friend or guardian 
for the suit- 

8- Retirement of next friend. 

9- Removal of next friend- 

10- Stay of proceedings on 
removal, etc-, of next 
friend. 

11. Retirement, removal or 
death of guardian for the 
suit- 

12. Course to be followed by 
minor plaintiff or applicant 
on attaining majority. 

13. Where minor co-plaintiff 
attaining majority desires to 
repudiate suit- 

14- Unreasonable or improper 
suit. 

• 

15. Application of rules to 
persons of unsound mind. 

16. Saving for Princes and 
Chiefs. 


Rule. 

ORDER XXXIII- 
Suit by Paupers. 

1- Suits may be instituted 
in forma pauperis. 

2- Contents of application. 

3. Presentation of application- 

4- Examination of applicant- 

If presented by agent. 
Court may order applicant 
to be examined by commis¬ 
sion- 

5. Rejection of application- 

6- Notice of day for receiv¬ 
ing evidence of applicant’s 
pauperism. 

7- Procedure at hearing. 

8- Procedure if application 
admitted. 

9. Dispaupering. 

10. Costs where pauper suc¬ 
ceeds. 

11. Procedure where pauper 
fails. 

11- A* Procedure where pauper 

suit abates. 

12- Government may apply 
for payment of court-fees. 

13- Government to be deemed 
a party. 

14. Recovery of amount of 
court fee. 

15. Refusal to allow applicant 
to sue as pauper to bar 
subsequent application of 
like nature. 
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Rule- 

16. Costs. 

ORDER XXXIV. 

Suits relating to Mortgages of 
/ m movable Propert y. 

1. Parties to suit for 
foreclosure. sale and 
redemption. 

2. Preliminary decree in fore¬ 
closure- suit- 

3. Final decree in foreclosure 
suit- 

Power to enlarge time- 
Discharge of debt. 

4 • Preliminary decree in suit 
for sale- 

Power to decree sale in 
for-closure-suit 

5. Final decree in suit for 

sale- 

6. Recover} 7 of balance due 

on mortgage in suit for 

sale. 

7- Preliminary decree in 
redemption suit. 

8- Final decree in redemption- 
suit. 

8-A Recovery of balance due 

on mortgage in suit for 

redemption- 

Decree where nothing is 
found due or where 
mortgage has been over¬ 
paid. 

10* Costs of mortgagee sub¬ 
sequent to decree. 

11 • Payment of interest- 


Rule- 

12- Sale of property subject 
to prior mortgage. 

13- Application of proceeds- 

% 

14- Suit for sale necessary to 
bring mortgaged property 
to sale- 

15. Charges. 


ORDER XXXV. 

Interpleader. 

1- Plaint in interpleader suit- 

2- Payment of thing claimed 
into Court- 

3- Procedure where defendant 
is suing plaintiff. 

4- Procedure at first hearing* 

5- Agents and tenants may 
not institute interpleader- 
suits- 

6- Charge for plaintiff's cost6- 


ORDER XXXVI- 

Special Case. 

1- Power to state case for 
Court’s opinion- 

2* Where value of subject- 
matter must be stated. 

3- Agreement to be filed and 
registered as suit- 

4. Parties to be subject to 
Court's jurisdiction. 

5 Hearing and disposal of case- 
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ORDER XXXVII. 

Summary procedure on Negotiable 

Instruments. 

1* Application of order- 

2* Institution of summary suits 
upon bills of exchange etc. 

3- Defendant showing defence 
on merits to have leave 
to appear. 

4- Power to set aside decree- 

5. Power to order bill, etc-, 
to be deposited with 
officer of Court. 

6. Recovery of cost of noting 
non-acceptance of dishon¬ 
oured bill or note- 

7. Procedure in suits- 

ORDER XXXVIII. 

Arrest and Attachment before 

judgment. 

Arre'\ before judgment. 

1* WK-re defendant may be 
called upon to furnish 
security for appearance. 

2. Security. 

3- Provtidure on application by 
surety to be discharged* 

4- Procedure where defendant 
fails to furnish security 
or find fresh security. 

Attachment before judgment 

5. Where defendant may be 
' called upon to furnish se¬ 
curity for production of 
property. 


6. Attachment where cause 
no: shown or security not 
furnished. 

7. Mode of making attach¬ 
ment. 

8. Investigation of claim to 
property attached before 
judgment. 

9. Removal of attachment 
when security furnished or 
suit dismissed- 

10- Attachment before judg¬ 
ment not to effect rights 
of strangers nor bar decree- 
holder from applying for 
sale. 

11. Property attached before 
judgment not to be re-atta¬ 
ched in execution of decree. 

12. Agricultural produce not 
attachable before judgment. 

13. Small Cause Court not to 
attach immovable property. 

ORDER XXXIX- 

Tempprary Injunctions and 
Interlocutory Orders. 

Temporary injunctions. 

1. Cases in which temporary 
injunction may be granted. 

2. Injunction to restrain 
repetition or continuance 
of breach. 

3- Before granting injunction, 
Court to direct notice to 
opposite party. 

4- Order for injunction may 
be discharged, varied or set 
aside. 
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5. Injunction to corporation 
binding on its officers- 

Interlocutory orders- 

6- Power to order interim sale- 

7- Detention, preservation, 
Inspection, etc-, of subject- 
matter of suit¬ 
s' Application for such orders 

to be after notice- 

9 When party may be put 
in immediate possession of 
land the subject-matter of 
suit. 

10- Deposit of money, etc-, 
in Court- 


ORDER XL- 

Appointment of Receivers. 

1. Appointment of receivers. 

2- Remuneration. 

3- Duties- 

4- Enforcement of receiver's 
duty- 

5- When Collector may be 
appointed receiver. 

ORDER XLI. 

Appeals from Original Decrees. 

1. Form of appeal. 

What to accompany memo¬ 
randum. 

Contents of memorandum. 

2. Grounds which may be 
‘taken in appeal- 


Rule- 

3- Rejection or amendment 
of memorandum. 

4- One of several plaintiffs or 
defendants may obtain re¬ 
versal of whole decree where 
it proceeds on ground 
common to all- 

Stay of proceedings and 
of execution 

5- Stay by Appellate Court- 

Stay by Court which 
passed the decree. 

6- Security in case of order 
for execution of decree 
appealed from. 

• 

7- No security to be required 
from the Government or a 
public officer in certain 
cases- 

8. Exercise of powers in appeal 
from order made in execu¬ 
tion of decree. 

Procedure on admission of appeal . 

9- Registry of memorandum of 
appeal. 

Register of Appeals- 

# 

10- Appellate Court may re¬ 
quire appellant to furnish 
securityifor costs- 

Where appellant resides out 
of the State. 

11. Power to dismiss appeal 
without sending notice to 
lower Court. 

12. Day for hearing appeal- 

13. Appellant Court to give 
notice to Court whose dec¬ 
ree appealed from- 
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Transmission of papers to 
Appellate Court- 

Copies of exhibits in Court 
whose decree appealed from- 

14- Publication and service of 
notice of day for hearing 
appeal. 

Appellate Court may itself 
cause notice to be served. 

15. Contents of notice- 

Procedure on hearing. 

16. Right to begin. 

17. Dismissal of appeal for 
appellant's default- 

Hearing appeal ex-parte- 

18. Dismissal of appeal where 
notice not served in conse¬ 
quence of appellant’s failure 
to deposit costs- 

19. Re-admission of appeal 
dismissed for default- 

20. Power to adjourn hearing, 
and direct persons appear¬ 
ing interested to be made 
respondents. 

21. Re-hearing on application 
of respondent against 
whom ex-parte decree 
made- 

22. Upon hearing* respondent 
may object to decree as 
if he had preferred sepa¬ 
rate appeal. 

Form of objection and 
provisions applicable there- 

* to. 

23. Remand of case by 
Appellate Court* 


24- Where evidence on record 
sufficient. Appellate Court 
may determine case finally. 

25. Where Appellate Court 
may frame issues and refer 
them for trial to Court 
whose decree appealed 
from. 

26. Findings and evidence to 
% be put on record- 

Objections to finding. 

Determination of appeal- 

27- Production of additional 
evidence in Appellate 
Court- 

28. Mode of taking additional 
evidence. 

29- Points to be defined and re¬ 
corded. 

Judgment in appeal- 

30. Judgment when and where 
pronounced- 

•31- Contents, date and signa¬ 
ture of judgment. 

32. What judgment may 
direct. 

33- Power of Court of appeal 

34- Dissent to be recorded- 

Decree in appeal. 

35- Date and contents of decree.* 

Judge dissenting from judg¬ 
ment need not sign decree. 

36. Copies of judgment and 
decree to be furnished to 
parties. 
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37. Certified copy of decree to 
be sent to Court whose 
decree appealed from- 

ORDER XLII. 

Appeals from Appellate decrees. 

1- Procedure- 

ORDER XLTII. 

Appeals from Orders • 

# 

1. Appeals from orders. 

2- Procedure. 

ORDER XLIV. 

Pauper Appeals . 

1. Who may appeal as pauper. 

Procedure on application 
for admission of appeal- 

2- Inquiry into pauperism- 

ORDER XLV. 

Appeals to the Supreme Court. 

1- Decree defined. 

2. Application to the High 
Court- 

3- Certificate as to value or 
fitness. 

4- Consolidation of suits- 

5- Remission of dispute to 
Court of first instance. 

6- Effect of refusal of certifi¬ 
cate. 

7- Security and deposit re¬ 
quired on grant of certifi¬ 
cate- 


Rule 

8- Admission of appeal and 
procedure thereon- 

9- Revocation of acceptance 
of security- 

10- Power to dispense with 
notices in case of deceased 
parties. 

11- Power to order further 
security or payment. 

12. Effect of failure to comply 
with order. 

13. Refund of balance deposit- 

# 

14. Powers of Court pending 
appeal. 

15. Increase of security found 
inadequate. 

16- Procedure to enfore orders- 
of the Supreme Court. 

17. Appeal from order relating 
to execution- 


ORDER XLV I- 

Reference • 

1. Reference of question to 
High Court- 

2. Court may pass decree con¬ 
tingent upon decision of 
High Court- 

3- Judgment of High Court to 
be transmitted, and case 
disposed of accordingly- 

4. Costs of reference to High 
Court- 

5- Power to alter, etc-, decree 
of Court making reference* 
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Rule 

6- Power to refer to High 
Court question as to juris¬ 
diction in small causes- 

7. Power to District Court to 
submit for revision pro¬ 
ceedings had under mistake 
as to jurisdiction in small 
causes. 

ORDER XLVII- 
Review. 

1. Application for review of 
judgment- 

2. To whom applications for 
review may be made- 

3. Form of application for re¬ 
view. 

4- Application where rejected- 
Application where granted- 

5. Application for review in 
Court consisting of two or 
more Judges. 

6. Application where rejected- 

7- Order of rejection not 
appealable. 

Objections to order grant¬ 
ing application. 


Rule 

8- Registry of application 
granted, and order for re¬ 
hearing. 

9. Bar of certain applications- 

ORDER XLVIII 

Miscellaneous ■ 

% 

1- Process to be served at ex¬ 
pense of party issuing- 

Costs of service- 

2. Orders and notices how 
served- 

3- Use of forms in appendices- 

ORDER XLIX- 

1. Who may serve process of 
High Court- 

2. Rules already in force not 
affected. 

3. Application of Rules- 

ORDER L- 
Small Cause Court. 

1- Small Causes Courts- 
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Rule. 

ORDER LI. 

Omitted- 

Appendices to the First 

Schedule. 

Forms. 

A.- Pleadings. 

1. Title of suits- 

2. Description of parties in 
particular cases- 


Rule. 

4. Written statements- 

B. Process. 

C. —Discovery, Inspec¬ 

tion AND ADMISSION. 

D. Decrees. 

E— Execution- 

F. Supplemental Pro¬ 
ceedings. 

G-- Appeal, Reference 
and Review. 


3. Plaints. 


H.— Miscellaneous. 
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THE FIRST SCHEDULE 

ORDER I. 

PARTIES TO SUITS 


1. All persons may be joined in one suit as 

, plaintiffs in whom any right to relief in 
plaintiff*. respect of or arising out ot the same 

act or transaction or series of acts or 
transactions is alleged to exist, whether jointly, severally or 
ni the alternative, where, if such persons brought sepa¬ 
rate suits, any common question of law or fact 
would arise. 


2. Where it appears to the Court that any joinder 

of plaintiffs may embarrass or delay 

re°pTr r a t °e f «“au. t0 ° rder the trial of the suit, the Court may 

put the plaintiffs to their election or 
order separate trials or make such other order as may 
be expedient. 


3. All persons may be joined as defendants against 

whom any right to relief in respect of 
2&X. IO, " ed " or arising out of the same act or 

transaction or series of acts or transac- 
■ tions is alleged to exist, whether jointly, severally or 
in the alternative, where, if separate suits were 
brought against such persons, any common question of 
law or fact would arise. 


4. Judgment may be given without any amend- 
^ ... ment— 

Uourt may give judg¬ 
ment for or against one 
or more of joint partie*. 

(a) for such one or more of the plaintiffs as 
may be found to be entitled to relief, for such relief 
as he or they may be entitled to ; 

(b) against such one or more of the defendants 
as may be found to be liable, according to their 
respective liablities. 
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5. It shall not be necessary that every defendant 

shall be interested as to all the relief 
claimed in any suit against him. 


Defendant need not be 
interested in all the 
relief claimed- 


Joinder of parties liable 
on same contra:t- 


6. The plaintiff may, at his option, join as parties 

to the same suit all or any of the per¬ 
sons severally, or jointly and severally, 

liable on any one contract, including 
parties to bills of exchange, hundis and promissory notes. 

7. Where the plaintiff is in doubt as to the person 

When plaint,ff in debt whom he is entitled to obtain red- 

from whom redress is to ress, he may join two or more defendan- 

** sought - ts in order that the question as to which 

of the defendants is liable, and to what extent, may be 
determined as between all parties. 

8. (1) Where there are numerous persons having 

One person may sue or the S3m3 interest in one suit, one or 
defend on behalf of all in more of such persons miy, with the per- 
same interest. mission of the Court, sue or be sued or 

may defend, in such suit, on behalf of or for the benefit 
of all persons so interested. Bat the Court shall in such 
case give, at the plaintiff’s expense, notice of the institu¬ 
tion of the suit to all such persons either by personal ser¬ 
vice or, where from the number of persons or any other 
cause such service is not reasonably practicable, by public 
advertisement, as the Court in each case may direct. 

(2) Any person on whose behalf or for whose 
benefit a suit is intituted or defended under sub-rule (1) 
may apply to the Court to be made a party to such suit. 

9. No suit shall be defeated by reason of the mis- 

...... , joinder or nonjoinder of parties, and the 

joinder. Court may in every suit deal with the 

matter in controversy so far as regards 
the rights and interests of the parties actually before it. 

10. (1) Where a suit has been instituted in the 

^ , name of the wrong person as plaintiff or 

fgmSf. name Wr ° ng where it is doubtful whether it has been 

instituted in the name of the right 
plaintiff, the Court may at any stage of the suit, if satis¬ 
fied that the suit has been instituted through a bona Jiae 
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mistake, and that it is necessary for the determination of 
the ieal matter in dispute so to do, order any other person 
to be substituted or addded as plaintiff upon such terms 
as the Court thinks just. 


(2) The Court may at any stage of the pioceedings, 

either upon or without the application 
Court may strike out G f either party, and on such terms as 
or add parties. may appear to the Court to be just, 

order that the name of any party impioperly joined, 
whether as plaintiff or defendant, be struck out, and that 
the name of any person who ought to have been joined 
whether as plaintiff or defendant, or whose presence be¬ 
fore the Court may be necessary in order to enable the 
Court effectually and completely to adjudicate upon and 
settle all the questions involved in the suit, be added. 

(3) No person shall be added as a plaintiff suing 
without a next friend or as the next triend of a plaintiff 
under any disability without his consent. 

(4j Where a defendant is added, the plaint shall, 

unless the Court otherwise directs, 

Where defendant added, J^g amended in such manner as may be 
'plaint to be amended. nccessaIy< an d amended COpiCS of 

the summers ar.d of the plaint shall be 
served on the new defendant and, if the Court thinks fit, 
on the original defendant. 

(5) Subject to the provisions oi the Limuati>n Act 
section 22, the proceedings as against any per:on added as 
defendant shall be deemed to have begun only on the ser¬ 
vice of the summons. 

11 . The Court may give the conduct of the suit to 
Conduct of suit such person as it deems proper. 


12 ( 1 ) Where there are more plaintiffs than one, 

any one or more of them may be autho- 

Appearance of one of xised by any other of them to apppear, 
several plaintiffs or de- i j or act f or S uch other in any pro- 

ceedmg 5 snd in like in3.nn6r 3 wriers 

there are more defendants than one, any one or more of 
them may be authorised by any other of them to appear, 
plead or act for such other in any proceeding. 
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(2) The authority shall be in writing signed by 
the party giving it and shall be filed in Court. 

13. All objections on the ground of non-joinder 

or misjoinder of parties shall be taken 
or b,c m c , t Xd r e° r no,;,oim,t ' r at the earliest possible opportunity and, 

in all cases where issues are settled, 
at or before such settlement, unless the ground of 
objection has subsequently arisen, and any such object¬ 
ion not so taken shall be deemed to have been waived 


ORDER II. 
FRAME OF SUIT. 


1. Every suit shall as far as practicable be framed 

so as to afford ground f:>r final deci¬ 
sion upon the subjects in dispute and 
to prevent further litigation concerning them. 


Frame of suit. 


Suit 
T»hole claim- 


2. (1) Every suit shall include the whole of the 

to include the c ^ a ^ m which the plaintiff is entitled 


to make in respect of the cause of 
action ; but a plaintiff may reilnquish 
any portion of his claim in order to bring the suit 
within the jurisdiction of any Court. 


(2) Where a plaintiff omits to sue in respect of, 

or intentionally relinquishes, any por- 
of Cl dai^ shment ° f part t ^ on his ckinb he shall not after¬ 
wards sue in respect of the portion 
so omitted or relinquished. 

(3) A person entitled to more than one relief in 

respect of the same cause of action 

Omission to sue for one ma y suc f or all or an y Q f SUCh 
or several reliefs* * <• « • _•, i 

reliefs ; but if he omits, except with 
the leave of the Court, to sue for all such reliefs, he 
shall not afterwards sue for any relief sa omitted. 

Explanation.— For the purposes of this rule an 
obligation and a collateral security for its performance 
and successive claims arising under the same obligation 
shall be deemed respectively to constitute but one causq 
of action. 
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Illustration 

A lets a house to B at a yearly rent of Rs- 1,200. The 
rent for the whole of the years 1905, 190'> and 1907 is due and 
unpaid* A sues B in 1908 only for the rent due for 1906 A 
shall not afterwards sue B for the rent due for 1905 or 1907- 


3. (1) Save as otherwise provided, a plaintiff may 

unite in the same suit several causes 
Joinder of causes of G f action against the same defendant, 
actlon ‘ or the same defendants jointly ; and 

any plaintiffs having causes of action in which they 
are jointly interested against the same defendant or 
the same defendants jointly may unite such causes of 
action in the same suit. 

(2) Where causes of action are united, the juris¬ 
diction of the Court as regards the suit shall depend 
on the amount or value of the aggregate subject-matters 
at the date of instituting the suits. 

4. No cause of action shall, unless with the leave 

of the Court, be joined with a suit 
Only certain claims to be f Q r the recovery of immovable property, 

joined for recovery of im- _ 

movable property. except 

(a) claims for mesne profits or arrears of rent 
in respect of property claimed or any part thereof; 

(b) claims for damages for breach of any contract 
under which the property or any part thereof is held; and 

(c) claims in which the relief sought is based on 
the same cause of action: 

Provided that nothing in this rule shall be deemed 
to prevent any party in a suit for foreclosure or red¬ 
emption from asking to be put into possession of the 
mortgaged property. 

5. No claim by or against an executor, adminis¬ 
trator or heir, as such, shall be joined 
Claims by or against with claims by or against him per- 
or*beir! adm,ni8tratcr sonally, unless the last mentioned 

claims are alleged to arise with refe¬ 
rence to the estate in respect of which the plaintiff 
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or defendant sues or is sued as executor, administrator 

or heir, or are such as he was entitled to or liable 

tor, jointly with the deceased person whom he repre¬ 
sents. 


6. Where 


Power of Court to order 
separate trials. 

rate trials or 
expedient. 


it appears to the Court that any causes 
of action joined in one suit cannot 
be conveniently tried or disposed of 
together, the Court may order sepa- 
make such other order as may be 


7. All objections on the ground of mis-joinder 
n . . causes of action shall be taken at 

joinder n as to mib fhe earliest possible opportunity and, 

i n all cases where issues are settled, 
at or before such settlement, unless the ground of 

objection has subsequently arisen, and any such objec- 

tion not so taken shall be deemed to have been 
waived. 


ORDER III. 

RECOGNISED AGENTS AND PLEADERS. 

1. Any appearance, application or act in or to 

Anroirmw _ any Oourt, required or authorised by law 

be in person, by r< icognis- to made or done by a party in such 
cd agent or by pleader. Court, may, except where otherwise 

expressly provided by any law for the time being in 
force, be made or done by the party in person, or 
y his recognised agent, or by a pleader duly appoin¬ 
ted to act on his behalf: 

Provided that any such appearance shall, if the 
Court so directs, be made by the party in person. 

2. The recognised agents of parties by whom such 

Recognised agents. appearances, applications and acts may 

be made or done are— 

(a) persons holding powers-of-attorney, authoris¬ 
ing them to make and do such appearances, applica¬ 
tions and acts on behalf of such parties ; 
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(b) persons carrying on trade or business for and 
in the names of parties not resident within the local 
limits of the jurisdiction of- the Court within which 
limits the appearance, application or act is made or 
done, in matters connected with such trade or business 
only, where no other agent is expressly authorised to 
make and do such appearances, applications and acts. 


3. (1) Processes served on the recognised agent of 

a party shall be as effectual as if the 

Service of process on same had been served on the party in 
recognised agent. person, unless the Court otherwise 

directs. 


(2) The provisions for the service of process on a 
party to a suit shall apply to the service of process on 
his recognised agent. 


4. (1) The appointment of a pleader to make or 

do any appearance, application or act 
Appointment of plea- f or an y person shall be in writing, and 
ler ' shall be signed by such person or by 

his recognised agent or by some other person duly autho¬ 
rised by power- of-attorney to act in this behalf. 

(2) Every such appointment, when accepted by a 
pleader, shall be filed in Court, and shall be considered 
to be in force until determined with the leave of the 
Court, by a writing signed by the client or the pleader, 
as the case may be, and filed in Court, or until the 
client or the pleader dies or until all proceedings in 
the suit are ended so far as regards the client. 


i[(3) No advocate shall be entitled to make any 
application or act for any person unless he presents an 
appointment in writing, duly signed by such person or 
his recognised agent or by some other agent duly autho¬ 
rised by power-of-attorney to act in this behalf]. 

5. Any process served on the pleader of any party 

or left at the office or ordinary resi- 
Service of process on dence of such pleader, and whether the 
5leadcr> same is for the personal appearance of 

the party or not, shall be presumed to be duly 


1. Sub-rule (3) substituted by Act XXII of 1980. 
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communicated and made known to the party whom the 
pleader represents, and, unless the Court otherwise directs, 
shall be as effectual for all purposes as if the same 
had been given to or served on the party in person. 

6 (1) Besides the recognised agents described in 

Agent to accept set- rule 2 any person residing within the 
vice jurisdiction of the Court may be appoint¬ 

ed an agent to accept service of process. 

(2) Such appointment may be special or general 

and shall be made by an instrument 
be"iiid in writing signed by the principal, and 
in Court. such instrument or, if the appointment 

is general, a certified copy thereof shall be filed in Court. 


ORDER IV. 

INSTITUTION OF SUITS. 


1. (1) Every suit shall be instituted by present- 

Suit to be commenced ing a plaint tO the Court O r S H. C ^ 

by plaint. officer as it appoints in this behalf. 


(2) Every plaint shall comply with the rules con¬ 
tained in Orders VI and VII, so far as they are applicable. 


2. The Court shall cause the particulars of every suit 
, to be entered in a book to be kept for 

Register of suits- ^ purpQse and caUed the re gi s ter of 

civil suits. Such entries shall be numbered in every y ear 
according to the order in which the plaints are admitted. 


ORDER V. 

ISSUE AND SERVICE OF SUMMONS. 


Issue of Summons. 



Summons. 


(1) When a suit has been duly instituted a sum¬ 
mons may be issued to the defendant to 
appear and answer the claim on a day 


to be therein specified: 
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Provided that no 
when the defendant has 
the plaint and admitted 


such summons shall be issued 
appeared at the presentation of 
the plaintiff’s claim. 


(2) A defendant to whom a summons has been issued 
under sub-rule (1) may appear— 


(a) in person, or 

(b) by a pleader duly instructed and able to 
answer all material questions relating to the suit, or 

(c) by a pleader accompanied by some person able 
to answer all such questions. 

(3) Every such summons shall be signed by the 
Judge or such officer as he appoints, and shall be 
sealed with the seal of the Court. 


(2) Every summons shall be accompanied by a 

copy of the plaint or. if so permitted, 
by a concise statement. 


Copy or statement 
nexed to summons. 


r.n- 


3. (1) Where the Court 

~ , the personal- 

court may order defon- r i i 

dant or plaintiff to o.p- iSnClcint, CllG 

pear in person- to appeal' in 

day therein specified. 


sees reason to require 
appearance of the de¬ 
summons shall order him 
person in Court on the 


(2) Where the Court sees reason to require the 
personal appearance of the plaintiff on the same day, 
it shall make an order for such appearance. 


4. No party shall be ordered to appear 
kt„ ■ mm son unless he resides— 

No party to be ordered 
to appear in person un¬ 
less resident within cer¬ 
tain limits. 


in per- 


(a) within the local limits of the Court’s ordinary 
original jurisdiction, or 

(b) without such limits but at a place less than 
fifty or (where there is railway communication or other 
established public conveyance for five-sixths of the dis- 


498 code of civil procedure, 1977 (1920 a. d.) [o.5 

tance between the place where he resides and the 
place where the Court is situate) less than two hund¬ 
red miles distance from the Courthouse. 


5. The Court shall determine, at the time of 
_ , . issuing the summons, whether it shall 

to^scttic issue 0 or'fer be for the settlement of issues only, 
final disposal. or for the final disposal of the suit; 

and the summons shall contain a direction accor¬ 
dingly : 


Provided that, in every suit heard by a Court of 
Small Causes, the summons shall be for the final dis¬ 
posal of the suit. 

6. The day for the appearance of the defendant 

shall be fixed with reference to the 
Fix.njday for appear- curren t business of the Court, the 
anx ol van a.u. pl? ce 0 f residence of the defendant 

and the time necessary for the service of the summons; 
and the day shall be so fixed as to allow the defendant 
sufficient time to enable him to appear and answer on 
such day. 


7. The summons to appear and answer shall order 

the defendant to produce all docu- 


Summons to order defen¬ 
dant to produce docu¬ 
ments relied on by him- 


ments in his possession or power 
upon which he intends to rely in support 


of his case. 


8. Where the summons is for the final disposal of 
_ . , the suit, it shall also direct the defen- 

fo?findVsp^sa?, n dcfen- dant to produce, on the day fixed for 
dant to be directed to fo[ s appearance, all witnesses upon whose 

produce his witnesses. he intends tQ rely in support 

of his case. 


Service of summons 

9. (1) Where the defendant resides within the 

■jurisdiction of the Court in which the 
d summons S suit is . instituted, or has an agent 
resident within that jurisdiction who is empowered to 
accept the service of the summons, the summons shall, 
unless the Court otherwise directs, be delivered or sent 
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to the proper officer to be served by him or one 
of his subordinates. 


(2) The proper officer may be an officer of a 
Court other than that in which the suit is instituted, 
and, where he is such an officer, the summons may be 
sent to him by post or in such other manner as the 
Court may direct. 


10. Service of the summons shall be made by 

delivering or tendering a copy thereof 
signed by the Judge or such officer as 
he appoints in this behalf, and sealed with the seal 
of the Court. 


Mode of service 


11. Save as otherwise prescribed, where there are 

more defendants than one, service 
of the summons shall be made on each 
defendant. 


Service on several defen¬ 
dants- 


12. Wherever it is practicable, service shall be 


made on the defendant in person, 
when unless he has an agent empowered to 


Service to be on 
dant in person 

practicable or on his accept service, in which case service on 
agent ' such asent shall be sufficient. 


13. In a suit relating to any business or work 

against a person who does not reside 
Service on agent b7 within the local limits of the jurisdic- 
on°b m u SI d nts dant ca ” ies tion of the Court from which the 

summons is issued, service on any 
manager or agent, who, at the time of service, person¬ 
ally carries on such business or work for such person 
within such limits, shall be deemed good service. 


14. Where in a suit to obtain relief respecting, or 

compensation for wrong to, immovable 
Service on agjnt in property, service cannot be made on 

movable n prop 3 rty. r l:n ’ the defendant in person, and the de¬ 
fendant has no agent empowered to 

accept the service, it may be made on any agent of 
the defendant in charge of the property. 
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15. , i Where in any spit the. defendant cannp$ J^e 

found and has no. agent yemppfl/efgd 

Where service maybe to accept service of the summons on 

ww’w Jgis bahaiv, eervice, :r may bf made on 
l . ■ any adult' male merabey oiqtl^e^f^njly 

Q C pf the defendant who is residing with him. S - I9f | v 

9r!j )□ . ■ ifbo d'jijr rri uo isoci vd rnirl ol Jns? 

Explanation. —A servant is not a member ot.tjie 

family within the meaning of this rule. 


/ ( 


TOO 
r. 


16 Where the serving officer delivers or tenders 

a copy of the summons to the ’defeft- 
r j T - cn r 7 r '" 1 ; j 5 ^ cl ant p ere on ally, or tp- an* .agent Q jor 

QCknowKJ^rrjdnt. • 1 J 1 . pi-T iflll 

ocher perron on his behalf hftjq sjgul 

require the signature of the person to whom the copy 
is so delivered or tendered to an acknowledgment of 
.service endorsed-on the original summons..? rr 

aoi'/ro . 9 ri o efjnslsb oronx . , . .-a 

q-.r-j ,17, i,Where the defendant or his agent 2 d£ 3 ]$9f§i 

other person a as aforesaid refuses to 
sign the acknowledgment, or where 
j. ro : cJu c c ? ^ hcn fV.' on ‘ the serving officer, after using all due 
o^viK C 'iut' hi and rearopable ,4 ilige Qt&J Wan jfgt find 
ittSiHibq rri - g the defendant; .and there is no agent 
OJ bs 7 SWoqn • empowered-,.]; to - 0 &c$ept sef^iije 
^ujumonn on hi: behalf, nor any other person, on whom 
service can. be made,!, the , serving- officer shall affix 
a copy of the summons on the outer door or some 
other conspicuous part of the house in which the 
^bfefendSn t orbi rfari 1 B r£sid c£ n ilf - oafties business or 
9 ^^2oMlly o#*Q^|@5ii 3 ahd shall then return the 

ifhe GbW^^ori^^Ri^Yit 
si& r^pciffe^ endued or-°ariitexed thereto 3 stating 

Y f that r he hffiiS9^ffiife8p6fe £6py{ th£ '-circumstances under 
“fWhi&h hsi T dM ? sd, 0 aPd r - , th^ r name -'and ad dir ess TC bf I9 IH§ r b8r- 



18. The, serving officer, shall, in all cases 

to ^niaosqesx has be^h fl Served under 

r ntbfcrs£i6fitF<lf tifo* M°rule T6/ : indorse fi pf annex, pf caus£ 

/romst-pfr^wi - ■■■ t0 ba endorsed or • annexed, on or to 
"tne/drigfnal EfifnMbrft 1 , a return stating the time when 

?k^%f^rtnef n m c ^cli n thy - - A 

ignclPeM n^j arid'address 

.7ti9qo rq 9rtT TO 9 


the summons was served, 

.[B hs ni tfflBHRtttf iHF ; 


.v ■ t i iv t i ic» l<lur> £Ofl 
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identifying the person served and witnessing the de¬ 
livery or tender of the summons. ■■ • << 

nt. i . i. I.lltlllc il-i.lv/ 


19. Where a summons is returned • under '.'rule -IT*} ’ 1 

the Court shall, i it the return under 
Examination of serving that rule ha3 not been verified by 

0 icer ‘ the affidavit of the .serving officer 

and may, if it has besn so verified, examine the 
serving officer on oath, or cause him to be so exami¬ 
ned by another Court, touching hie -proceedings, and 
may make such further inquiry in the matter as - itL 
thinks fit; and shall either declare thac the summons 
has been duly served or order such service u£ ip thinks fit. 


30 . (l) Where the Court is satisfied that there 11 

, is reason to believe that the defen-i.... 

Hl^ij p) hl , i, dant is keeping, out of the way for 

Substituted service. the purpose of avoiding service; “ i or 1 1 

H *j |! that for any other reason the sutmnondq 

cannot be served in the ordinary way, tne Court shall 
order the summons to be served by affixing a^ copy 
thereof in some conspicuous place in tac Court house, 
and #1sq upon | some conspicuous part or the house- 
(if, ,ai^y) in which; the defendant is known to have 
la§£ resided ot carried on business or personally worked u 
fop ,gain,, M pr in such ocher manner as tae Court chinks fit f ' ■ 

1)11'lit .Inv l *.3 * 1 • .'il. | 1 , 

»il (2)- 1 Service substituted by order of the Coiitt shall 1 
„ v<i( i. , , 1 , 1 . .be as - effectual as if rt Had’beett'madfe" 1 
«rviL° f su!,stimte:J on the defendant persohally.' " ' ,r 


""(3y Where service is substituted by oirder of the 
«.t ..i.i Court, the Court shall fix such time 

Whete. n service sob«- f D r the appearance of the , defendant 

r^r&? ppsat - as the case may require' 1 1 ^ ** 

HHik ^ __ t j W JJ PJi 

".‘ 21." A' summons may be sent by the Court ' by 
,lm 1 which it is issued either by one of | 

Ser^fcd 1 oi summons i ts officers' or by post to any Court i 

(not being the High Court) having 
anotkfeV Court'. jurisdiction m the plflce where 

"i* , , defendant resides. 5 (l lm.tdv <l» 

v nl in l.-iiii , .ti n '»•»» • *“ 1 - 


22. Omitted. 


ji.v r 


io Tiun^bivy 
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23. The Court to which a summons is sent un¬ 

der rule 21 shall, upon receipt there- 

5h& jL-STu sent- ? f ’ P™ cee d as * ? had been issued 

by such Court and shall then return 
the summons to the Court of issue, together with the 
record (if any) of its proceedings with regard thereto. 

24. Where the defendant is confined in a prison, the 

summons shall be delivered or sent by 
prison- 06 ° n defcndant in P ost or otherwise to the officer in charge 

of the prison for service on the defen¬ 
dant. 


25. Where the defendant is resides out of the State 

and has no agent in the State empowered 

resides ™t C of the^Me tc > ' acce Pt service, the summons shall be 
and has no agent. addressed to the defendant at the place 

where he is residing and sent to him 
by post, if there is postal communication between such 
place and the place where the Court is situate. 

26. Omitted. 

27. Where the defendant is a public officer or is 

Service on civil public * he Savant 

• . r-i ^ ^ . . 

officer or on servant of local authority, the Court may, if It 

io a cir a auth C 0 O rUy. any ° r a PP ears to ^ that the summons may 

be most conveniently so served, send 
it for service on the defendant to the head of the 
office in which he is r employed together with a copy 
to be retained by the defendant. 


28. Where the defendant is a soldier, the Court 

shall send the summons for service to 
his commanding officer together with 
a copy to be retained by the defendant. 


Service on soldiers. 


29. (1) Where a summons is delivered or sent 

to any person for service under rule 
ShoL summonses de°- 24, rule 27 or rule 28, such person 

livered oi sent for ser- s h?.ll be bound to serve it, if possible, 

vice ' and to return it under his sig¬ 

nature. with the written acknowledgment of the 
defendant, and such signature shall be deemed to be 
evidence of service. 
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(2) Where from any cause service is impossible, 
the summons shall be returned to the Court with a 
full statement of such cause and of the steps taken to 
procure service, and such statement shall be deemed to 
be evidence of non-service. 

30. (1) The Court may, notwithstanding anything 

hereinbefore contained, substitute for 
Substitution Of letter a summ0 ns a letter signed by the Judge 
or summons. or such officer as he may appoint in 

this behalf, where the defendant is, in the opinion of 
the Court, of a rank entitling him to such mark of 
consideration. 

. (2) A letter substituted under sub-rule (1) shall 
contain all the particulars required to be stated in a 
summons, and, subject to the provisions of sub-rule (3), 
shall be treated in all respects as a summons. 

(3) A letter so substituted may be sent to the 
defendant by post or by a special messenger selected 
by the Court, or in any other manner which the Court 
thinks fit ; and, where the defendant has an agent 
empowered to accept service, the letter may be deli¬ 
vered or sent to such agent. 


ORDER VI. 

PLEADINGS GENERALLY 


Pleading. 


1. “Pleading” shall mean plaint 
or writing statement. 


2. Every pleading shall contain, and contain only, 

a statement in a concise form of the 
Pleading to state material facts on which the party plead- 
SffiS. lacts and not ing relies for his claim or defence, as 

the case may be, but not the evidence 
by which they are to be proved, and shall, when 
necessary, be divided into paragraphs, numbered consecu¬ 
tively. Dates, sums and numbers shall be expressed in 

figure?. 
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3. The forms in Appendix A when applicable, and 

Forms of pleadrnj. Wh f C ^ f 1 ' 5 n0t applicable, forms 

or the like cnaracter, as nearly as may 
be, shall be used for all pleadings. 

4. In all cases in which the party pleading relies 

on any misrepresentation, fraud, breach 

where"rfeccs«arv° fiivcn of tmst > wiJful default, or undue in¬ 
fluence, and in all other cases in which 
particulars may be necessary beyond such as are 
exemplified in the forms aforesaid; particulars (with dates 
and items, if necessary; shall be stated in the pleading. 

5. A further and better statement of the nature 

of the claim or defence, or further 

Foment, oTparticuiars. and , better Particulars of any matter 

stated in any pleading, may m all 

cases be ordered, upon such terms, as to costs and other¬ 
wise, as may be just. 


Condition precedent- 


6. Any condition precedent , the performance or 

occurrence of which is intended to be 
contested, shall be distinctly specified 
in his pleading by the plaintiff or defendant, as the 
case may be ; and, subject thereto, an averment of the 
performance or occurrence of all conditions precedant 
necessary for the case of the plaintiff or defendent 
shall be implied in his pleading. 


7. No pleading shall, except by way of amendment, 

raise any new ground of claim or 
contain any allegation of fact inconsis¬ 
tent with the previous pleadings of the party pleading 
the same. 


Departure. 


Denial of contract. 


8. Where a contract is alleged in any plea¬ 
ding, a bare denial of the same by 
the opposite party shall be construed 
only as a denial in fact of the express contract alle¬ 
ged or of the matters of fact from which the same 
may be implied, and not as a denial of the legality, 
or sufficiency in law of such contract. 
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9. Wherever the contents of any document are 

material, it shall be sufficient in any 

Citiect c k document to "n inc? *> , i r 

be stated. piu-Uimg lo , tare the e-vect tnereof as 

briefly as possible, without setting out 
the whole or any part thereof, unless the precise words 
of the document or any part thereof are material. 


Malice, knowledge etc. 


10. Wherever it is material to allege malice, 

fraudulent^ intention, knowledge or 
other condition cf the mind of any 
person, it shall be sufficient to allege the same as a 
fact without setting out the circumstances from which 
the same is to be inferred. 


11. Wherever it is material to allege notice 


Notice. 


such notice as 
terms of such 
such notice is 


to 

any person of any fact, matter or 
thing, it shall be sufficient to allege 
a fact, unless the form or the precise 
notice, or the circumstances from which 
to be inferred, are material. 


12. Whenever any contract or any relation bet¬ 

ween any persons is to be implied 
contra,:t ‘ or from a series of letters or conversations 

or otherwise from a number of 
circumstances, it shall be sufficient to allege such 
contract or relation as a fact, and to refer generally to 
such letters, conversations, or circumstances without 
setting them out in detail. And if in such case the 
person so pleading desires to rely in the alternative 
upon more contracts or relations than one as to be 
implied from such circumstances, he may state the 
same in the alternative. 

13. Neither party need in any pleading allege any 

Presumptions of law. ma \ teI ° f faCt which the law , Plumes 

m his favour or as to which the 
burden of proof lies upon the other side unless the 
same has first been specifically denied (e. g.. considera¬ 
tion for a bill of exchange where the plaintiff sues 
only on the bill and not for the consideration as a 
substantive ground of claim). 


14. Every 

Pleading to be signed. 


pleading shall be signed by the party 
and his pleader (if any) : Provided 
that where a party pleading is, by 
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reason of absence or for other good cause, unable to 
sign the pleading, it may be signed by any person 

duly authorised by him to sign the same or to sue 

or defend on his behalf. 

15. (1) Save as otherwise provided by any law 

„ ... . , . „ for the time being in force, every 

enicaticno p ea m s. pj eac ^ n g s h a u be verified at the foot 

by the party or by one of the parties pleading or by 
some other person proved to the satisfaction of the 
Court to be acquainted with the facts of the case. 

(2) The person verifying shall specify, by reference 

to the numbered paragraphs of the pleading, what he 
verifies of his own knowledge and what he verifies 

upon information received and believed to be true. 

(3) The verification shall be signed by the person 
making it and shall state the date on which and the 
place at which it was signed. 

16. The Court may at any stage of the proceed¬ 

ings order to be struck out or amen- 
Striking out plea- d ec i any matter in any pleading which 

m s ‘ may be unnecessary or scandalous or 

which may tend to prejudice, embarrass or delay the 
fair trial .of the suit. 

17. The Court may at any stage of the proceedings 

. , . . allow either party to alter or amend 

men mento p ea m s. p] eac {i n g s [ n suc h manner and on 

such terms as may be just, and all such amendments 
shall be made as may be necessary for the purpose of 
determining the real questions in controversy between 
the parties. 

18. If a party who has obtained an order for 

leave to amend does not amend accord- 

Faiiure to amend after ingly within the time limited for that 

order ’ purpose by the order, or if no time 

is thereby limited then within fourteen days from the 
date of the order, he shall not be permitted to amend 
after the expiration of such limited time as aforesaid 
or of such fourteen days, as the' case may be, unless 
the tim e is extended by the Court. 
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ORDER VII. 

PLAINT 


1. The Plaint shall 


Particulars to' be con¬ 
tained in plaint. 


culars:— 


contain the 


following parti- 


(a) the name of the Court in which the suit is 

brought; 

(b) the name, description and place of residence 
of the plaintiff; 

(c) the name, description and place of residence 
of the defendant, so far as they can be ascertained; 

(d) where the plaintiff or the defendant is a minor 
or a person of unsound mind, a statement to that effect; 

(e) the facts constituting the cause of action and 
when it arose; 

(f) the fact showing that the Court has jurisdiction; 

(g) the relief which plaintiff claims; 

(h) where the plaintiff has allowed a set-off or 
relinquished a portion of his claim, the amount so 
allowed or relinquished; and 

(i) " a statement of the value of the subject-matter 
of the suit for the purposes of jurisdiction and of court- 
fees, so far as the case admits. 


2. Where the plaintiff seeks the recovery of money, 

the plaint shall state the precise amount 

n money suits. i • j 

claimed: 

But where the plaintiff sues for mesne profits, or for 
an amount which will be found due to him on taking 
unsettled accounts between him and the defendant, the 
plaint shall state approximately the amount sued for. 


3. Where the subject-matter of the suit is immovable 

property, the plaint shall contain a 
Where the subject- description of the property sufficient 

movable**property!" 13 to identify it, and, in case such property 

can be identified by boundaries or 

numbers in a record of settlement or survey, the plaint 

shall specify such boundaries or numbers. 
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4. Where the plaintiff cues in a representative cha¬ 
racter the plaint shall show not only 
when plaintiff secs as that he has an actual existing interest 

epresentative. . , . . 1 V , i 

m the subject-matter, bat that he has 
taken the steps (if any) necessary to enable him to 


institute a scut concerning it. 


5. The plaint shall show that the defendant is or 
_ . , , . , claims to be interested in the subject* , 

Defendant s interest ana , . i- i i li Hi wo HI 


liability to be shown. 

demand. 


matter,- and that he is liable to'*be 
called upon to answer the plaintiff’s 

, ih imfjn ->i! I hi 


6. Where the suit is instituted after the expiration 
_ , r of the period prescribed bv the law 14 ’ 

Ground of exemption r . . , , . in*i j 

from limitation law. ox limitation, the plaint shall snow, the 

ground upon which exemption from,,, 
such law is claimed. 

..... ... . . . . f i nl Mill t Mill « I •!« f III vJl 





7. Every plaint shall state sepcifically the 
, ; which the plaintiff claims i either < simply 

stated' C ° bc specihcally or in the alternative, and it shall not 
s a be necessary to ask for general or 

other relief which may always be given as ‘ the 
Court may think just to the same extent as if it‘'had' 1 
been asked for. And the same rule shall apply to anyT 

relief claimed by the defendant in his written statement. 

r / f i %. 111 » • ■ i i»I n .i!i »•'« 1,1 1,1 1 • v 11 


i i i 


8. Where the plaintiff seeks relief in respect of j( 

several distinct claims or causes of 
action founded upon seperate and disti¬ 
nct grounds, they shall be stated as 


Relief founded on 
separate grounds 


far as may be separately and distinctly. 

, L y. niM 

9- (1) The plaintiff shall endorse on the plaint, ( 

or apnex thereto, a list of the j dpipi- ,,, 

Procedure of admitting m ents (if any) which he has produced! 

piaint along with it; and, if the plaint is ad¬ 

mitted, shall present as many copies on plain paper of the 
plaint as there are defendants, unless the Court by 
reason of the length of the plaint or the number of 

the defendants, or for any other suffi- 
Conase statement cient reason, permits him to present 

a like number of concise statements of the nature o i(l 
the claim made, or of the relief claimed in the , su$ k ( 
in which case he shall present such statements. 


i.i 


11 
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abrmoi?)- Whprq the plaintiff sues, or the defendant or any 
^pKljhe defendants is sued, in a representative capacity, 
rr ^eh statements shall show in what capacity the plaintiff 
} r pr defendant sues or is sued. 

(3) The plaintiff may, by leave of the Court, amend 
such statements so as to make them correspond with the 

plaint. 

(4) The chief ministerial officer of the Court shall 
sign such list and copies or statements if, on examination, 

c he finds them to be correct. 

■ 

10. (1) The plaint shall at any stage of the suit be 

^ • . returned to be presented to the Court in 

Rfiturii Of plaint. which the suit should have been institu- 

isftfiffiw) ?,lni 

-iv3 £L(2)oOn returning a plaint the Judge shall endorse 

Hiid?. 9ii .i r . thereon the date of its presentation and 
c §iSht U ' C ° n rC£urnin ^ return, the name of the party presenting 

it, and a brief statement of the reasons 

for returning it. 

-89820q orb ni . , c ,, . ^ 

h Hi 11. 1 The plaint shall be rejected m the following 

. f B^ gcfion of plaint. * ^ 

(a) where it does not disclose a cause of action : 

-ani tch -(h) where the relief claimed is undervalued, and 
githeiplaiPtiff, on being required by the Court to correct the 
nrMituation within a time to be fixed by the Court, fails to 
iilffeiSQ,: ho vr ’ ,r ' :j n * £ r^noD srh 

if 8B 991D9b . , . , I i . 

-im?ni si(Jc) where the relief claimed is properly valued,;but 

} £ ;th@ plamt is written upon paper insufficiently stamped, 

octo&the plaintiff, on being required by the Court to supply 
the requisite stamp paper within a time to be iiaed/uyj.itine 

Court, fails to do so : 


c , 1 , -. r > T ! ’ • 1 • ' r r 1 TI 

vr,/ (d) where the suit appears from the statement m 

; the plaint to be barred by any law. — q 

9 ' tr t ■ 1 ilh - 

_ , 12. Where a plaint is rejected the Judge shall record 

-Iwl-* an order to that effect with the reasons 

plaint. for such order, r{ w no 7 nnz> odi lo vqoa 
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13. The rejection of the plaint on any of the grounds 

hereinbefore mentioned shall not of its 
Where rejection cf plaint own force preclude the plaintiff from 

t“in Of £r r cih u pia[nt. :cn ' presenting a fresh plaint in respect of 

the same cause of action. 


Documents relied on in plaint. 


14. (1) Where a plaintiff sues upon a document in 

_ . . . , his possession or power, he shall produce 

on which Fiai f ntiff : sucs Cr ' t it in Court when the plaint is presented, 

and shall at the same time deliver the 
document or a copy thereof to be filed with the plaint. 


List of other documents. 


(2) Where he relies on any other documents (whether 

in his possession or power or not) as evi¬ 
dence in support of his claim, he shall 
enter such documents in a list to be added or annexed to 
the plaint. 


15. Where any such document is not in the posses- 
c , . t , sion or power of the plaintiff, he shall, if 

Statement in case of dccu- \ 1 . 

ments not in his jesses- possible, state in whose possession or 
sion or power- power it is. 


16. Where the suit is founded upon a negotiable ins- 
c . . „ .,. trument, and it is proved that the ins- 

instruments. trument is lost, and an indemnity^ is 

given by the plaintiff, to the satisfaction 
of the Court, against the claims of any other person upon 
such instrument, the Court may pass such decree as it 
would have passed if the plaintiff had produced the instru¬ 
ment in Court when the plaint was presented, and had at 
the same time delivered a copy of the instrument to be 
filed with the plaint. 


17. (1) Save in so far as is otherwise provided by the 

Banker’s Books Evidence Act, 1977, 

Production of shop-book. ^ document on which the plain¬ 

tiff sues is an entry in a shop-book or other account in his 
possession or power, the plaintiff shall produce the book or 
account at the time of filing the plaint, together with a 
copy of the entry on which he relies. 
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(2) The Court, or such officer as it appoints in this 

Original entry to ba bsh? - lf > shall forthwith mark the docu- 
marked an d returned. ment for the purpose of identification; 

and, after examining and comparing the 
copy with the original, shall, if it is found correct, certify 
it to be so and return the book to the, plaintiff and cause 
the copy to be filed. 


18. (1) A document which ought to be produced in 

Inadmissibility of doou- Court b >V tbe P Ia j ntlff when the plaint is 
mentnot produced when presented, or to be entered in the list to 

plamt filed. be a dded or annexed to the plaint, and 

which is not produced or entered accord¬ 
ingly, shall not, without the leave of the Court, be received 
in evidence on his behalf at the hearing of the suit. 


(2) Nothing in this rule applies to documents produ¬ 
ced for cross-examination of the defendant’s witnesses, or 
in answer to any case set up by the defendant or handed 
to a witness merely to refresh his memory. 


ORDER VIII 

WRITTEN STATEMENT AND SET-OFF 


1. The defendant may, and, if so required by the 

Written .tatemenc C ° Urt > sha11 ’ a£ ° r before the firSt 


hearing or within such time as 
the Court may permit, present a written statement 
of his defence. 


New facts must be spe 
cially pleaded 


2. The defendant must raise by his pleading all 

matters which show the suit not to 
be maintainable, or that the transaction 
is either void or voidable in point of 
law, and all such grounds of defence 
as, if not raised would be likely to take the opposite 
party by surprise, or would raise issues of fact not 
arising out of the plaint, as, for instance, fraud, limi¬ 
tation, release, payment, performance, or fact showing 
illegality. 
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3. It shall not ba sufficient for a defendant in 

Denial b , his written statement to deny generally 

. i the grounds alleged by the plaintiff, 

but the defendant must deal specifically with each 
allegation of fact of which he does not admit the 
truth, except damages. 


Evasive denial. 


4. Where a defedant denies an allegation of fact 

in the plaint, he must not do so 
evasively, but answer the point of subs¬ 
tance. Thus, if it is alleged that he received a certain 
sum of money, it shall not be sufficient to deny 
that he received that particular amount, but he must 
deny that he received that some or any part thereof, 
or else set out how much he received. And if an 
allegation is made with diverse circumstances, it shall 
not be sufficient to deny it along with those circums¬ 
tances. 


5. Every allegation of fact in the plaint, if not 
c , denied specifically or by necessary 

Spccinc denial. . ,. . * , , . i 

implication, or stated to be not admit¬ 

ted in the pleading of the defendant, shall be taken 
to be admitted except as against a person under disability: 


Provided that the Court may in its discretion require 
any fact so admitted to be proved otherwise than by 
such admission. 


Particulars c; set-off to 
be given in written state¬ 
ment. 


6. (1) Where in a suit for the recovery of money 

the defendant claims to set-off against 
the plaintiff’s demand any ascerta¬ 
ined sum of money legally recoverable 
by him from the plaintiff, not exceed¬ 
ing the pecuniary limits of the jurisdiction of the 
Court, and both parties fill the same character as they 
fill in the plaintiffs suit, the defendant may, at the 
first hearing of the suit, but not afterwards unless per¬ 
mitted by the Court, present a written statement con¬ 
taining the particulars of the debt sought to be set-off. 

(2) The written statement shall have the same 

effect as a plaint in a cross-suit so 
Effect cf set-off. a3 tQ enable the Court to pronounce 

r!__ 1 " _J _rvf- tf ip original claim 
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and of the set-off: but this shall not affect the lien, 
upon the amount decreed, of any pleader in respect 
of the costs payable to him under the decree. 

(3) The rules relating to a written statement by 
a defendant apply to a written statement in answer 
to a claim of set-off. 

Illustrations . 

f a *1 A bequeaths Rs. 2,000 to B and appoints C his executor 
and residuary legatee. B dies and D takes out administration to 

B’s effects, C pays Rs- 1.000 as surety for D : then D sues C 
for the legacy. C cannot set-off the debt of Rs- 1,000 against 

the legacy, for nietl er C nor D fills the same character with 

respect to the legacy as they fill with respect to the payment 
of Rs- 1-000- 

(fr N A dies intestate and in debt to B- C takes out adminis¬ 
tration to A’s effects and B buys part of the effects from C. 
In a suit for the purchase-money by C against B. the latter 
cannot set-off the debt against the price, for C rills two different 
characters, one as the vendor to B. in which he sues B, and 
the other as representative to A- 

(c) A sues B on a bill of exchange- B alleges that A has 

wrongfully neglected to insure B‘s goods and is liable to him 

in compensation which he claims to set-off- The amount not 
being ascertained cannot be set-off. 

(d) A sues B on a bill of exchange for Rs- 500- B holds 

a judgment against A for Rs- 1,000- The (wo claims ben g 

both definite, pecuniary demands may be set-off- 

(e) A sues B for compensation cn account of trespass- B 

holds a promissory note for Rs- 1-000 from A and claims to 
set-off that amount against any sum that A may recover in 

the suit- B may do so- for as soon as A rea vers, both sums 

' are definite pecuniary demands- 

(f) A and B sue C for Rs-1,CC0. C cannot set off a debt 
due to him by A alone- 

A sues B and C for Rs- 1,000. B cannot s. t-off a debt 
due to him alone by A- 

( h) A owes the partnership firm of B and C Rs- 1,000- B dies, 

leaving C surviving- A sues C for a debt of Rs- 1,500 due n 

his separate character. C may set-off a debt of Rs- 1,000- 

7. Where the defendant relies upon several distinct 

grounds of defence or set-off founded 

Defence or set-off found- U pon separate and distinct facts, they 
ed c„ separate grounds- ^jj be statedj as f ar as may be, 

separately and distinctly- 
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8. Any ground of defence which has arisen after 
„ , , , , the institution of the suit or the 

New ground of defence. . r . 

presentation of a written statement 
claiming a set-off may be raised by the defendant or 
plaintiff, as the case may be, in his written statement. 


9. No pleading subsequent to the written statement 
„ of a defendant other than by way of 
defence to a set-off shall be presented 
except by the leave of the Court and upon such teims 
as the Court thinks fits but the Court may at any 
time require a written statement or additional written 
statement from any of the parties and fix a time for 
presenting the same. 


10. Where any party from whom a written state¬ 
rs , , ment is so required fails to present the 

fails to present written same within the time fixed by the 
Cou*rf lcnt callcJ f ° r hy Court, the Court may pronounce judg¬ 
ment against him, or make such order 
in relation to the suit as it thinks fit. 


ORDER IX. 

APPEARANCE OF PARTIES AND CONSEQUENCE 

OF NON-APPEARANCE. 

1. On the day fixed in the summons for the 

„ . defendant to appear and answer, the 

da^axed ° in aP summons parties shall be in attendance at the 
for defendant to appear Court-house in person or by their res- 
an answer. pective pleaders, and the suit shall. 

then be heard unless the hearing is adjourned to a 
future day fixed by the Court. 

2. Where on the day so fixed it is found that the 

' summons has not been served upon the 

defendant in consequence of the fmlure 

consequence of plaintiff s of the plaintiff to pay the court-tee 
failure to pay costs. or postal c h ar ges (if any) chargeable for 

such service, the Court may make an order that the 
guit be dismissed J 
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Provided that no such order shall be made 
although the summons has not been served upon the 
defendant, if on the day fixed for him to appear and 
answer he attends in person or by agent when he is 
allowed to appear by agent. 

3. Where neither party appears when the suit is 

wears, su.t'To be P du- cal ! ed on fo / hearing, the Court, may 
missed. make an order that the suit be dismissed 


4. Where 


Plaintiff may bring 
fresh suit or Court may 
restore suit to file. 


a suit is dismissed under rule 2 or 

rule 3, the plaintiff may (subject to 
the law of limitation) bring a fresh 
suit ; or he may apply for an order 
to set the dismissal aside, and if he 

satisfies the Court that there was sufficient cause for 
his not paying the Court-fee and postal charges (if any) 
required within the time fixed before the issue of the 

summons, or for his non-appearance, as the case may be, 

the Court shall make an order setting aside the dismissal 
and shall appoint a day for proceeding with the suit. 

5. 1 [(1) Where, after a summons has been issued 

Dismissal of suits where the defendant, or to one of several 

plaintiff, after summons i r i i i j , i 

returned unserved, fails defendants, and returned unserved, the 
for three months to ap- plaintiff fails, for a period of three 
py or rcsi summons. mont } ls f r0 m the date of return made 

to the Court by the officer ordinarily certifying to the 
Court returns made by the serving officers, to apply 
for the issue of a fresh summons the Court shall 
make an order that the suit be dismissed as again st 
such defendent, unless the plaintiff has within the said 
period satisfied the Court that — 


(a) he has failed after using his best endeavours 
to discover the residence of the defendant who 
has not been served, or 

(b) such defendant is avoiding service of porcesss, or 

(c) there is any other sufficient cause for extend¬ 
ing the time, 

in which case the Court may extend the time for mak¬ 
ing such application for such period as it thinks fit.] 


1. Rule 5 (l) substituted by Act IV of 1988. 
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(2) In such case the plaintiff may (subject to 
the law of limitation) bring a fresh suit. 


6 . ( 1 ) 


Procedure when 
p aintiff app?ars 


Where the plaintiff appears and the de¬ 
fendant does not appear when the suit 
only is called on for hearing, then—• 


(a) if it is proved that the summons was duly 
Wh n si mm n duly served > the Court may proceed e* parte; 

sfrvcJ. 

(b) if it is not proved that the summons was duly 

When summons not served, the Court shall direct a sec- 
duiy served. ond summons to be issued and served 

on the defendant; 


(c) if it is proved that the summons was served 

on the defendant, but not in suiffi- 

no U t“uc time. Cient time l ? en / ble ]? im JO a PP, ear and 

answer on the day fixedjnn the sum¬ 
mons, the Court shall postpone the hearing of the suit 
to a future day to be fixed by the Court, and shall 
direct notice of such day to be given to the defendant. 


(2) Where it is owing to the plaintiffs default 
that the summons was] not duly served or was not 
served in sufficient time, the Court shall order the 
plaintiff to pay the costs occasioned by the postponement. 


7. Where the Court has adjourned the hearing 

of the suit ex parte , and the defendant, 
where defen- at or before such hearing, appears and 

adjourned hearing and assigns good Cause for hlS previous 

assigns good cause for non-appearance, he may, upon such 

previous non appearance ^^ , A r „ 

terms as the Court directs as to costs • 
or otherwise, be heard in answer to the suit as if he 
had appeared on the day fixed for his appearance. 


8. Where the defendant appears and the plaintiff 

does not appear when the suit is called 

Procedure where de- on f or hearing, the Court shall make 
endant only appears, ^ Qrder that the suk b e dismissed, 

unless the defendant admits the claim, or part thereof 
in which case the Court shall pass the decree 
against the defendant upon such admission, and, where 
part only of the claim hasTbeen admitted, shall dismiss 
£he suit so far as it relates to the remainder. 
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9. (1) Where a suit is wholly or partly dismissed 

under rule 8, the plaintiff shall be 

tifTby 0 de fauit^bars ^re sli P rec l u ded from bringing a fresh suit 
suit. in respect of the same cause of action. 

But he may apply for an order to set 

the dismissal aside, and if he satisfies the Court that 

there was sufficient cause for his non-appearance when 

the suit was called on for hearing, the Court shall 

make an order setting aside the dismissal upon such 

terms as to costs or otherwise as it thinks fit, and shall 

appoint a day for proceeding with the suit. 


(2) No order shall be made under this rule unless 
notice of the application has been served on the opposite 
party. 

10. Where there are more plaintiffs than one, and 

one or more of them appear, and the 

Procedure in case of non- others do not appear, the Court may, 

at the instance of the plaintiff or 
plaintiffs appearing, permit the suit to 
proceed in the same way as if all the plaintiffs had 
appeared, or make such order as it thinks fit. 

11. Where there are more defendants than one, 

and one or more of them appear and 

Procedure in case of non- the others do not appear, the suit shall 

:r::"fe 0 ndanis lnjre proceed, and the Court shall, at the 

time of pronouncing judgment, make 

such order as it thinks fit with respect to the defendants 

who do not appear. 

12. Where a plaintiff or defendant, who has been 

ordered to appear in person, does not 

anendarK-e^w'thout suffi- appear in person, or show sufficient 
cient cause shown, of cause to the satisfaction of the C/Ourt for 
party ordered to appear £ a ^j n g so to appear, he shall be subject 

m person. to the provisions of the foregoing 

rules applicable to plaintiffs and defendants, respectively, 
who do not appear. 

Setting aside Decrees ex-parte. 

13. In any case in which a decree is passed ex parte 

against a defendant, he may apply to the 
defendant'* Court by which the decree was passed 
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for an order to set it aside; and if he satisfies the Court 
that the summons was not duly served, or that he was 
prevented by any sufficient cause from appearing when 
the suit was called on for hearing, the Court shall 
make an order setting aside the decree as against him 
upon such terms as to costs, payment into Court or 
otherwise as it thinks fit, and shall appoint a day for 
proceeding with the suit : 

Provided that where the decree is of such a nature 
that it cannot be set aside as against such defendant 
only it may be set aside as against all or any of the 
other defendants also. 

14. No decree shall be set aside on any such 

application as aforesaid unless notice 

aside without “nonce » thereof has been served on the oppo- 
opposite party. site party. 


ORDER X. 

EXAMINATION OF PARTIES BY THE COURT. 

1. At the first hearing of the suit the Court shall 

ascertain from each party or his pleader 

X” cmTn' plead mgs whether he admits or denies such 
are admitted or denied, allegations of fact as are made m the 

plaint or written statement (if any) 
of the opposite party, and as are not expressly or by 
necessary implication admitted or denied by the party 
against whom they are made. The Court shall record 
such admissions and denials. 


2. At the first hearing of the suit, or at any 

subsequent hearing, any party appear¬ 
ed ing in person or present in Court, or 
any person able to answer any material 
questions relating to the suit by whom 
his pleader is accompanied, may be 
examined orally by the Court ; and the Court may, 
if it thinks fit, put in the course of such examination 
questions suggested by either party. 


Oral examination 
party or companion of 
party 

such party or 
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3. The substance of the examination shall be 

reduced to writing by the Judge, and 

Substance of examination shall form part of the record, 
to be written. 

4. (1) Where the pleader of any party who ap¬ 

pears by a pleader or any such person 
Consequence of refusal accompanying a pleader as is referred 

to answer. y ° f P ea Lr to in rule 2, refuses or is unable to 

answer any material question relating 
to the suit which the Court is of opinion that the 
party whom he represents ought to answer, and is likely 
to be able to answer if interrogated in person, the 
Court may postpone the hearing of the suit to a 
future day and direct that such party shall appear in 
person on such day. 

(2) If such party fails without lawful excuse to 
appear in person on the day so appointed, the Court 
may pronounce judgment against him, or make such 
order in relation to the. suit as it thinks fit. 


ORDER XI. 

DISCOVERY AND INSPECTION. 

1. In any suit the plaintiff or defendant by leave 

of the Court may deliver interrogatories 

Discovery by interro- writing for the examination of the 
gatories - opposite parties or any one or more of 

such parties, and such interrogatories when delivered 
shall have a note at the foot thereof stating which 
of such interrogatories each of such persons is required 
to answer : Provided that no party shall deliver more 
than one set of interrogatories to the same party with¬ 
out an order for that purpose : Provided also that 
interrogatories which do not relate to any matters in 
question in the suit shall be deemed irrelevant, not¬ 
withstanding that they might be admissible on the oral 

cross-examination of a witness. 

2. On an application for leave to deliver inter- 

rogatories, the particular interrogatories 

Particular interroga- proposed to be delivered shall be submit- 
tories to be submitted- te( j to t k e Court. In deciding upon such 
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application, the Court shall take into account any offer, 
which may be made by the party sought to be inter¬ 
rogated to deliver particulars, or to make admissions, 
or to produce documents relating to the matters in 
question, or any of them, and leave shall be given as 
to such only of the interrogatories submitted as the 
Court shall consider necessary either for disposing fairly 
of the suit or for saving costs. 

3. In adjusting the costs of the suit inquiry shall 

at the instance of any • party be made 
Costs of interrogate*- mto the propriety of exhibiting 

interrogatories, and if it is the opinion 
of the taxing officer or of the Court, either with or 
without’an application for inquiry, that such interrogatories 
have been exhibited unreasonably, vexationsly, or at 
improper length, the costs occasioned by the said 
interrogatories and the answers thereto shall be paid in 
any event by the party in fault. 


4. Interrogatories shall be in Form No. 2 in Appen¬ 
dix C, with such variations as circums¬ 
tances may require. 


Form of interrogatories. 


Corporations. 


5. Where any party to a suit is a corporation or a 

body of persons, whether incorporated 
or not, empowered by law to sue or be 

sued, whether in its own name or in the name of any offi¬ 
cer or other person, any opposite party may apply for an 
order allowing him to deliver interrogatories to any mem¬ 
ber or officer of such corporation or body, and an order 
may be made accordingly. 

6. Any objection to answering any interrogatory on 

K the ground that it is scandalous or ir- 
tories by ansue^. crr ° d relevant or not exhibited bona fide for the 

purpose of the suit, or- that the matters 
inquired into are not sufficiently material at that stage, or 
on any other ground, may be taken in the affidavit in 
answer. 

7. Any interrogatories may be set aside on the 

_ . . ground that they have been exhibited 

ou^interrogatorics!" 1 mg unreasonably or vexatiously, or struck 

out on the ground that they are prolix, 
oppressive, unnecessary or scandalous ; and any applica- 
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tion for this purpose may be made within seven days after 
service of the interrogatories. 


8 . 

Affadavit 

filing. 


in 


Interrogatories shall be answered by affidavit to 

answer, filed within ten days, or within such 
other time as the court may allow. 


wer. 


9. An affidavit in answer to interrogatories shall be 

in Form No. 3 in Appendix C, with such 
variations as circumstances may require. 


Form of affidavit in ans- 


10. No exeptions shall be taken to any affidavit in 

answer, but the sufficiency or otherwise 
of any such affidavit objected to as in¬ 
sufficient shall be determined by the Court. 


No exception to be taken. 


11. Where any person interrogated omits to answer, 
_ , or answers insufficiently, the party in- 

Order to answer or ans- , _ • ^ t * .1 s** r 

wer further. terrrogatmg may apply to the Court for 

an order requiring him to answer, or to 
answer further, as the case may be. And an order may be 
made requiring him to answer or answer further, either by 
affidavit or by viva voce examination, as the Court may 
direct. 

, 12. Any party may, without filing any affidavit, 

apply to the Court for an order directing 
any other party to any suit to make dis¬ 
covery on oath of the documents which 
are or have been in his possession or power, relating to any 
matter in .question therein. On the hearing of such applica¬ 
tion the Court may either refuse or adjourn the same, if 
satisfied that such discovery is not necessary, or not neces¬ 
sary at that stage of the suit, or make such order, either 
generally or limited to certain classes of documents, as may, 
in its discretion, be thought fit : Provided that discovery 
shall not be ordered when and so far as the Court shall be 
of opinion that it is not necessary either for disposing fair¬ 
ly of the suit or for saving costs. 


Application for discovery 
of documents. 


13. The affidavit to be made by a party against 

..... . , _ whom such order as is mentioned in the 

Affidavit of documents. i ast preceding rule has been made, shall 

specify which (if any) of the documents therein mentioned 
he objects to produce, and it shall be in Form No. 5 in 
Appendix C, with such variations as circumstances may 

require. 
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14. It shall be lawful for the Court, at any time 

during the pendency of any suit, to order 
Production ot ocument,. ^ p ro j uc tion by any party thereto, up¬ 
on oath, of such of the documents in his possession or 
power, relating to any matter in question in such suit, as 
the Court shall think right; and the Court may deal with 
such documents, when produced, in such manner as shall 
appear just. 


15. Every party to a suit shall be entitled at any 
, , time to give notice to any other party, in 

Inspection of documents . f .. rr-j •*_ r 

referred to in pleadings whose pleadings or affidavits reference is 
or affidavits. made to any document, to produce such 

document for the inspection of the party giving such 
notice, or of his pleader, and to permit him or them to 
take copies thereof; and any party not complying 
with such notice shall not afterwards be at liberty to 
put any such document in evidence on his behalf in such 
suit unless he shall statisfy the Court that such document 
relates only to his own title, he being a defendant to the 
suit, or that he had some other cause or excuse which the 
Court shall deem sufficient for not complying with such 
notice, in which case the Court may allow the same to be 
put in evidence on such terms as to costs and otherwise as 
the Court shall think fit. 

16. Notice to any party to produce any documents 

referred to in his pleading or affidavits 
Notice to produce. shall be in form No. 7 in Appendix 

C, with such variations as circumstances may require. 

17 The party to whom such notice is given shall, 

within ten days from the receipt ot 
Time tor inspection suc h notice, deliver to the party 
when notice given. giving the same a notice stating a 

time within three days from the delivery thereof at 
which the documents, or such of them as he does not 
object to produce, may be inspected at the office; o 
his pleader, or in the case of bankers’ books or other 
books of account or books in constant u ^ for t 

S2S! irLSf-SJTO3if 

£&*lo“ m PI No“8 in ApSndbTtfS .»ch“vamatio„s aa 
circumstances may require. 
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18. (1) Where the party served with notice under 

Order for inspection. lule 15 ° mitS t0 S' Ve Such notice of a 

time tor inspection or objects to give 

inspection, or offers inspection elsewhere than at the office 

of his pleader, the Court may, on the application of the 

party desiring it, make an order for inspection in such 

place and in such manner as it may think fit : Provided 

that the order shall not be made when and so far as the 

Court shall be of opinion that it is not necessary either for 

disposing fairly of the suit or for saving costs. 

(2) Any application to inspect documents, except 
such as are referred to in the pleadings, particulars or 
affidavits of the party against whom the application 
is made or disclosed in his affidavit of documents, shall 
be founded upon an affidavit showing of what documents 
inspection is sought that the party applying is entitled to 
inspect them, and that they are in the possession or power 
of the other party. The Court shall not make such order 
for inspection of such documents when and so far as the 
Court shall be of opinion that it is not necessary either for 
disposing fairly of the suit or for saving costs. 


19. Where inspection of any business books is ap- 
.. ... , plied for, the Court may, if it thinks fit. 

Verified copies. F i r i - • • r i ■* 

instead of ordering inspection of the ori¬ 
ginal books, order a copy of any entries therein to be fur¬ 
nished and verified by the affidavit of some person who 
has examined the copy with the original entries, and such 
affidavit shall state whether or not there are in the original 
book any and what erasures, interlineations or alterations: 
Provided that, notwithstanding that such copy has been 
supplied, the Court may order inspection of the book from 
which the copy was made. 


(2) Where on an application for an order for ins¬ 
pection privilege is claimed for any document, it shall be 
lawful for the Court to inspect the document for the pur¬ 
pose of deciding as to the validity of the claim of privilege. 


(3) The Court may, on the application of any party 
to a suit at any time, and whether an affidavit of docu¬ 
ments shall or shall not have already been ordered or 
made, make an order requiring any other party to state by 
affidavit whether any one or more specific documents, to 
be specified in the application, is or are, or has or have at 
any time been, in his possession or power; and, if not then 
in his possession, when he parted with the same and what 
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has become thereof. Such application shall be made on an 
affidavit stating that in the belief of the deponent the 
party against whom the application is made has, or has at 
some time had, in his possession or power the document 
or documents specified in the application, and that they 
relate to the matters in question in the suit, or to some of 
them. 


Premature discovery. 


20. Where the party from whom discovery of any 

kind or inspection is sought objects to 
the same, or any part thereof, the Court 
may, if satisfied that the right to the discovery or inspec¬ 
tion sought depends on the determination of any issue of 
question in dispute in the suit, or that for any other 
reason it is desirable that any issue or question in dispute 
in the suit should be determined before deciding upon the 
right to the discovery or inspection, order that such issue 
or question be determined first, and reserve the ques¬ 
tion as to the discovery or inspection. 


21. Where any party fails to comply with any order 

to answer interrogatories, or for discovery 
»° r ' or inspection of documents, he shall, if a 

plaintiff, be liable to have his suit dis¬ 
missed for want of prosecution, and, if a defendant, to 
have his defence, if any, struck out, and to be placed in 
the same position as if he had not defended, and the party 
interrogating or seeking discovery or inspection may apply 
to the Court for an order to that effect, and an order 
may be made accordingly. 


22. Any party may, at the trial of a suit, use in evi¬ 
dence any one or more of the answers or 

gatorfesIVtciai 0 mterr °" any part of an answer of the opposite 

party to interrogatories without putting 

in the others or the whole of such answer: Provided al w ay s 
that in such case the Court may look at the whole of the 
answers, and if it shall he of opinion that any others of 
them are so connected with those put in that the last-men 
tioned answers ought not to be used without them, it may 

direct them to be put in. 



Order to 
minors. 


This Order shall apply to minor plmntife and 

defendants, and to the next friends and 
apply to g uarc iians for the suit of persons under 

disability. 
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ORDER XII. 

Admissions. 

1. Any party to a suit may give notice, by his plea- 

Notice of admission ding, or otherwise in writing, that he 
cas «* admits the truth of the whole or any 

part of the case of any other party. 

2. Either party may call upon the other party to 
Notice to admit admit any document, saving all just 

documents. exceptions ; and in case of refusal or 

neglect to admit, after such notice, the 
costs of proving any such document shall be paid by the 
party so neglecting or refusing, whatever the result of the 
suit may be, unless the Court otherwise directs; and no costs 
of proving any doumeut shall be allowed unless such notice 
is given, except where the omission to give the notice is, 
in the opinion of the Court, a saving of expense. 

3. A notice to admit documents shall be in Form 
Form of notice. No. 9 in Appendix C, with such varia¬ 
tions as circumstances may require. 

4. Any party may, by notice in writing, at any time 
Notice to admit facts, not later than nine days before the day 

fixed for the hearing, call on any other 
party to admit, for the purposes of the suit only, any specific 
fact or facts mentioned in such notice. And in case of re¬ 
fusal or neglect to admit the same within sis days after service 
of such notice, or within such further time as may be allowed 
by the Court, the costs of proving such fact or facts shall be 
paid by the party so neglecting or refusing, whatever the re¬ 
sult of the suit may be, unless the Court otherwise directs : 
Provided that any admission made in pursuance of such no¬ 
tice is to be deemed to be made only for the purposes of the 
particular suit, and not as an admission to be used against 
the party on any other occasion or in favour of any person 
other than the party giving the notice : Provided also that 
the Court may at any time allow any party to amend or 
withdraw any admission so made on such terms as may 
be just. 


5. A notice to admit facts shall be in Form No. 10 in 
Form Of admissions. Appendix C, and adimssions of facts shall 

be in Form No. 11 in Appendix C, with 
Such variations as circumstances may require. 
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6. Any party may at any stage of a suit, where ad¬ 
judgment on admis- missions of fact have been made, either 
lon on the pleadings or otherwise, apply 

to the Court for such judgment or order as upon j>uch 
admissions he may be entitled to, without waiting for the de¬ 
termination of any other question between the parties ; 
and the Court may upon such application make such order, 
or give such judgment as the Court may think just. 


7. An affidavit of the pleader or his clerk, of the due 
Affidavit of signa- signature of any admissions made in 
Jre pursuance of any notice to admit docu¬ 

ments or facts, shall be sufficient e/idence of such admissions, 
if evidence thereof is required. 


8. Notice to produce documents shall be in Form No. 

Notice to produce ^ in Appendix C, with such variations 
documents. as circumstances may require. An 

affidavit of the pleader, or his clerk, of 
the service of any notice to produce, and of the time 
when it was served, with a copy of the notice to produce, 
shall in all cases be sufficient evidence of the service of the 
notice, and of the time when it was served. 

9. If a notice to admit or produce specifies documents 

Costs. which are not necessary, the cost occa¬ 

sioned thereby shall be borne by the 

party giving such notice. 


ORDER XIII. 


Production, Impoundiing and Return of Documents 


1. (1) The parties or their pleaders shall produce, 

at the first hearing of the suit, all the 
Documentary evi- documentary evidence of every desenp- 
dence to be produced tion in their possession or power, on 
at first hearing. which they intend to rely, and which 

has not already been filed in Court, and, all documents 
which the Court has ordered to be produced. 


(2) The Court shall receive the documents so produced: 
Provided that they are accompanied by an accurate list 
thereof prepared in such form as the High Court directs. 
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2. No documentary evidence in the possession or 

power of any party which should have 

Effect of non-pro- been but has not been produced in 
auction of documents. „--^,.,4„-.i j 1 • ^ r 

accordance with the requirements of 

rule 1 shall be received at any subsequent stage of the pro¬ 
ceedings unless good cause is shown to the satisfaction of 
the Court for the non-production thereof ; and the Court 
receiving any such evidence shall record the reasons for 
so doing. 

3. The Court may at any stage of the suit l eject any 
Rejection of irrele- document which it considers irrelevant 

vant or inadmissible or otherwise inadmissible, recording the 
documents. grounds of such rejection. 


4. (1) Subject to the provisions of the next following 

Endorsements on do- sub rule, there shall be endorsed on every 
cuments admitted in document which has been admitted in 
evidence. evidence in the suit the following par¬ 

ticulars, namely :— 

(a) the number and title of the suit, 

(b) the name of the person producing the docu¬ 
ment, 

(c) the date on winch it was produced, and 

(d) a statement of its having been so admitted ; 
and the endorsement shall be signed or initialled by the 
judge. 

(2) Where a document so admitted is an entry in a book, 
account or record, and acopy thereof has been substituted 
for the original under the next following rule, the particulars 
aforesaid shall be endorsed on the copy and the endorsement 
thereon shall be signed or initialled by the Judge. 


5. 


Endorsements 


(1) Save in so far as is otherwise provided by the 

Bankers’ Books Evidence Act, 1977, 

copies of admitted where a document admitted in evidence 
entries in books, acc- in the suit is an entry in a letter-book 
ounts and records. ur shop-book or other account in current 
use, the party on whose behalf the book or account is pro¬ 
duced may furnish a copy of the entry. 
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(2) Where such a document is an entry in a public 
record produced from a public office or by a public officer, 
or an entry in a book oi account belonging to person other 
than a party on whose behalf the book or account is produ¬ 
ced, the Court may require a copy ot the entry to be 
furnished— 

(a) where the record, book or account is produced 
on behalf of a party, then bv that party, or 

(b) where the record, book or account is produced 
in obedience to an order of the Court acting of its own 
motion, then by either or anv party. 

(3) Where a copy of an entry is furnished under the 
foregoing provisions of this rule, the Court shall, after cau¬ 
sing the copy to be examined, compared and certified in 
manner mentioned in rule 17 of Order VII, mark the 
cntr\ and cause the book, account or record in which it 
occurs to be returned to the person producing it. 


6. Where a document relied on as evidence bv cither 

# 

party is considered by the Court to be 
Endorsements on do- in-admissible in evidence, there shall be 

‘s S sibi r e Je in d ev!- endorsed thereon the particulars men- 
dence. tioned ill clauses (a), (b) and \c) of rule 

4, sub-rule (1), together with a state¬ 
ment of its having been rejected, and the endorsement shall 
be signeo or initialled by the Judge. 


7. (1) Every document which has been admitted 

Recording of admit- in evidence, or a copy thereof where a 
ted and return of re- copy has been substituted for the original 
jected documents. under rule 5, shall form part of the 

record of the suit. 


(2) Documents not admitted in evidence shall not 
form part of the record and shall be returned to the persons 
respectively producing them. 


8. Notwithstanding anything contained in rule 5 or 

rule 7 of this Order or in rule 17 of 
Court may order any Q d VII the Court may, if it sees 

pounded. sufficient cause, direct any document or 

book produced, before it in any suit to 
be impounded and kept in the custody of an officer of the 
Court for such period and subject to such conditions as 
the Court thinks fit. 
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9, (1) Any person, whether a party lo the suit or not, 

Return of admitted desirous of recen ing back any docu- 
documents. ment produced by him in the suit and 

placed on the record shall, unless the 
document is impounded under rule 8, be entitled to receive 
back the same,— 

(a) where the suit is one in which an appeal is not 
allowed, when the suit has been disposed of, and 

(b) where the suit is one in which an appeal is 
allowed, when the Court is satisfied that the time for pre¬ 
ferring an appeal has elapsed and that no appeal has been 
preferred or, if an appeal has been preferred, when the 
appeal has been disposed of : 

Provided that a document may be returned at any time 
earlier than that prescribed by this rule if the person ap¬ 
plying therefor delivers to the proper officer a certified copy 
to be substituted for the original and undertakes to produce 
the original if required to do so : 

Provided also that no document shall be returned 
which, by force of the decree, has become wholly void 
or useless. 


(2) On the return of a document admitted in evi¬ 
dence, a receipt shall be given by the person receiving it. 


10 . (1) The Court may of its own motion, and may 

in its discretion upon the application 
c° urt m ay send for ^ Q f the parties to a suit, send for, 

records or from other either from its own records or fiom riiv 
Courts. other Court, the record of any other suit 

or proceeding, and inspect the same. 


(2) Every application made under this rule shall 
(unless the Court otherwise directs) be supported by an 
affidavit showing how the record is material to the suit ill 
which the application is made, and that the applicant 
cannot without unreasonable delay or expense obtain a duly 
authenticated copy of the record or of such portion there¬ 
of as the applicant requires, or that the production of the 
original is necessary for the purposes of justice. 
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«• 

(3) Nothing contained in this rule shall be deemed 

to enable the Court to use in evidence any document which 

under the law of evidence would be inadmissible in the 
suit. 

* 

11. The provisions herein contained as to documents 

Provisions as to do- shall, so far as may be, apply to all 

cuments applied to other material objects producible as 
material objects. evidence.' 


ORDER XIV. 

Settlement of Issues and Determination of Suit on 
Issues of Law or on Issues Agreed upon. 


1. (1) Issues arise when a material proposition of 

Framing of issues. fact or law is affirmed by the one party 

and denied by the other. 

(2) Material propositions are those propositions of law 
or fact which a plaintiff must allege in order to show a right 

to sue or a defendant must allege in order to constitute his 
defence. 

(3) Each material proposition affirmed by one party 
and denied by the other shall form the subject of a dis¬ 
tinct issue. 

(4) Issues are of two kinds: (a) issues of fact, (b) 
issues of law. 

(5) At the first hearing of the suit the Court shall, 
after reading the plaint and the written statements, if any, 
and after such examination of the parties as may appear 
necessary, ascertain upon what material propositions of 
fact or of law the parties are at variance, and shall there¬ 
upon proceed to frame and record the issues on which the 
right decision of the case appears to depend. 

(6) Nothing in this rule requires the Court to frame 
and record issues where the defendant at the first heating 
of the suit makes no defence. 
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9, Where issues both of law and of fact arise in the 

Issues Of law and of same suit, and the Court is of opinion 
fact. that the case or any part thcrcol may be 

disposed of on the issues of law only, it shall try those issues 
first, and for that purpose may, if it thinks fit, postpone the 
settlement of the issues of fact until after the issues of law have 

been determined. 


3. The Court may frame the issues from 

Materials from of the following materials 
which issues may be 


all or any 


framed. 

(a) allegations made on oath by the parties, or by 
any persons present on their behalf, or made by the pleaders 

of such parties ; 


(b) allegations made in the pleadings or in answers 
to interrogatories delivered in the suit ; 

(c) the contents of documents produced by either 

party. 


4 .. where the Court is of opinion that the issues can¬ 
not be correctly framed without the 

witaesses'or documents examination of some person not before 
before framing issues ^he Court or without the inspection ot 

some document not produced in the suit, 

it may adjourn the Iraming of the issues to a future day, 
and mav (subject to any law fo. the time being m force) 
compel the attendance of any person or the production of 
an/document by the person in whose possession or power 
it is by summons or other process. 


5 (11 The Court may at any time before passing 

w a decree amend che issues or frame addi- 

Powers to amend, . issues on suc h terms as it thinks 

and strike out, -sues. such amendments or addi¬ 

tional issues as mav be necessary for determining the matters 
in controversy between the parties shall be so made or 

framed. 


(2) The Court may also, at any time before passing 
a decree, strike out any issues that appear to it to be wronglly 

framed or introduced. 
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6. vVhere the parties to a suit or agreed as to the 
Questions of fact or question of fact or of law to be decided 

law may by agreement between them, they may state the same 
be stated in form of in the form of an issue, and enter into an 

1SS116S« . • • • | 

agreement in writing that, upon the 
finding of the Court in the affirmative or the negative of 
such issue,— 

* 

(a) a sum of money specified in the agreement or to 
be asertained by the Court, or in such maimer as the Court 
may direct, shall be paid by one of the parties to the other 
of them, or that one of them be declared entitled to some 
right or subject to some liability specified in the agreement; 

(b) some property specified in the agreement and 
in dispute in the suit shall be delivered by one of the parties 
to the other of them, or as that other may direct ; or 

\ c ) one or more of the parties shall do or abstain 
from doing some particular act specified in the agreement 
and relating to the matter in dispute. 

7. Where the Court is satisfied after making such 

Court, if satisfied inquiry as it deems proper,— 
that agreement was 
executed in good faith, 
may pronounce judg¬ 
ment. 

(a) that the agreement was duly executed by the 

parties, 

(b) that they have a substantial interest in the 
decision of such question as aforesaid, and 

(c) that the same is fit to be tried and decided,- 
it shall proceed to record and try the issue and state its 
finding or decision thereon in the same manner as if the issue 
had been framed by the Court ; 

and’shall, upon the finding or decision on such issue, 
pronounce judgment according to the terms of the agree¬ 
ment ; and, upon the judgment so pronounced, a decree 
shall follow. 
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ORDER XV. 


Disposal of the Suit at the First Hearing. 

1. Where at the first hearing of a suit it appears that 
Parties not at issue, the parties are not at issue on any ques¬ 
tion of law or of fact, the Court may at 

once pronounce judgment. 

2 . Where there are more defendants than one, and 
One of several de- any one of the defendants is not at issue 

fendants not at issue, with the plaintiff on any question of law 

or of fact, the Court may at once pronounce judgment 
for or against such defendant and the suit shall proceed 
only against the other defendants. 


3 . (1) Where the parties are at issue on some ques- 

Parties at issue. tion of law or of fact, and issues have been 

framed by the Court as hereinbefore 
provided, if the Court is satisfied that no further argument 
or evidence than the parties can at once adduce is required 
upon such of the issues as may be sufficient for the decision 
of the suit, and that no injustice will result from proceeding 
with the suit forthwith, the Court may proceed to determine 
such issues, and, if the finding thereon is sufficient for the 
decision, may pronounce judgment accordingly, whether 
the summons has been issued xor the settlement of issues 
only or for the final disposal of the suit: 


Provided that, where the summons has been issued 
for the settlement of issues only, the parties or their pleaders 
are present and none of them objects. 

( (2) Where the finding is not sufficient for the deci¬ 
sion, the Court shall postpone the mrther hearing of the 
suit, and shall fix a day for the production ol such further 
evidence, or for such further argument as the case requires. 


4 . Where the summons has been issued for the final 
_ . . disposal of the suit and either party 

evidence. ° PC ° ^ fails without sufficient cause to produce 
i the evidence on which he relies, the 

Court may at once pronounce judgment, or may, if it thinks 
fit, after framing and recording issues, adjourn the suit 
for the production of such evidence as may be necessary 
for its decision upon such issues. 
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ORDER XVI. 


Summoning and Attendance of Witnesses. 


1. At any time after the suit is instituted, the parties 

may obtain, on application to the Court 
Summons to attend or to such officer as it appoints in this 
to give evidence or behalf, summonses to persons whose 
produce documents. attrnd?ncc is reqil ired either to give 

evidence or to produce documents. 

2. (1) The party applying for a summons shall, 
Expenses of witness" before the summons is granted .and within 

to be paid into Court * a penod to be fixed, pay into Court such 

mons a sum of money as appears to the Court 

to be sufficient to defray the travelling and other expenses 
of the person summoned in passing to and from the Court 
in which he is required to attend, and for one day’s atten¬ 
dance. 

(2) In determining the amount payable under this 

Experts. rule, the Court may, in the case of any 

person*summoned to give evidence as an 
expert, allow reasonable remuneration for the time occupied 
both in giving evidence and in performing any work of an 
expert character necessary for the case. 

(3) i [Where the Court is subordinate to the High 
Scale Of expenses. Court], regard' shall be had, in fixing 

the scale of such expenses, to any rules 

made in that behalf. 

3. The sum so paid into Court shall be tendered to 
Tender of expenses the person summoned, at the time ot 

to witness. serving the summons, if it can be served* 

personally. 

4 . (1) Where it appears to the Court or to such 

Procedure where in- officer as it appoints in this behalf t ^ 
sufficient sum paid in. the sum paid into Court is not sufficient 

to cover such expenses or reasonable 
remuneration, the Court may direct such further sum to be 
paid to the person summoned as appears to be necessary 

1. Inserted by Notification 3L/85 published in Government Gazette dated am 

Bhadon, 1985. 
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on that account, and, in case of default in payment, may 
order such sum to be levied bv attachment and sale of the 
movable property of the party obtaining the summons ; or 
the Court may discharge the person summoned without 
requiring him to give evidence ; or may both order such 
levy and discharge such person as aforesaid. 

(2) Where it is necessary to detain the person sum¬ 
moned for a longer period than one day, 
Expenses of wit- Court mav, from time to time, order 

nesses detained more , • > . . , ’ 

than one day. the party at whose instance he was 

summoned to pay into Court such sum as 
is sufficient to defray the expenses of his detention for such 
further period, and," in default of such deposit being made, 
may order such sum to be levied by attachment and sale of 
the movable property of such party ; or the Court may 
discharge the person summoned without requiring him 
to give evidence ; or may both order such levy and dis¬ 
charge such person as aforesaid. 


5 Every summons for the attendance of a person to 

- mve evidence or to produce a document 

poIe m o C ; ’attendancHo shall specify the time and place at which 
be specified in sum- he is required to attend, and also whether 
mons. his attendance is required for the 

purpose of giving evidence or to produce a document, or 
for both purposes ; and any particular document, which 
the person summoned is called on to produce, shall be des¬ 
cribed in the summons with reasonable accuracy. 

6 . Any person mav be summoned to produce a docu¬ 

ment, without being summoned to give 

Summons to produce evidence ; and any person summoned 
document. merely to produce a document shall be 

deemed to have complied with the sum¬ 
mons if he causes such document to be produced instead of 
attending personally to produce the same. 

7 , Any person present in Court may be required by 
Power to require the Court to give evidence or to produce 

persons present in anv document then and there in his 

. or >U pro(Iuce V document, possession or power. 


8 . Every summons under this Order shall be served 
0 '' ' as nearly as may be in the same manner 

ved. as a summons to a defendant, ana tnc 

rules in Order V as to prooi of service shall apply in the case 
of all summons served under this rule. 
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9. Service shall in all cases be made a sufficient time 

before the time specified in the sum- 
Time for serving nions for the attendance of the person sum- 
ummons. moned, to allow him a reasonable time 

for preparation and for travelling to the 
place at which his attendance is required. 


10 . 0) Where a person to whom a summons has 

been issued either to attend to give evi- 

w“a r us totr ^ ° r t0 produce a document fails to 
ply with summons. attcn< * or to produce the document m 

compliance with such summons, the 
Court shall, if the certificate of the ser¬ 
ving officer has not been verified by affidavit, and may, if 
it has been so verified, examine the serving-officer on oath, 
or cause him to be so examined by another Court, touching 
the service or non-service of the summons. 


(2) Where the Court sees reason to believe that such 
evidence or production is material, and that such person 
has, without lawiul excuse, failed to attend or to produce 
the document in compliance with such summons or has 
intentionally avoided service, it mav issue a proclamation 
requiring him to attend to give evidence or to produce the 
document at a time and place to be named therein ; and a 
copy of such proclamation shall be affixed on the outer door 
or other conspicuous part of the house in which he ordinarily 
resides. 


(3) In lieu of or at the time of issuing such proclama¬ 
tion, or at any time afterwards, the Court may, in its discre¬ 
tion, issue a warrant, either with or without bail, for the 
arrest of such person, and mav make an order for the attach¬ 
ment of his property to such amount as it thinks fit, not 
exceeding the amount of the costs of attachment and of 
any fine which may be imposed under rule 12: 


Provided that no Court of Small Causes shall make an 
order for the attachment of immovable property. 


11 . 

If witness 
attachment 
withdrawn. 


Where, at any time after the attachment of his 
propertv such person appears and satis- 
.“e fits the Court,— 
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(a) that be did not, without lawful excuse, fail to 
comply with the summons or intentionally avoid service, 

and, 

(b) where he has failed to attend at the time and 
place named in a proclamation issued under the last preced¬ 
ing rule, that he had no notice of such proclamation m time 

to attend, 

the Court shall direct that the property be released 
from attachment, and shall make such order as to the costs 
of the attachment as it thinks fit. 


12 . The Court may, where such person does not 
.... appear, or appears but fails so to satisly 

fails to appear. the Court, impose upon him such nut 

not exceeding five hundred rupees as it 

thinks fit, having regard to his condition in life and all tae 
circumstances of the case, and may order his propei > > or 
any part thereof, to be attached and sold or, if a reacy 
ched under rule 10, to be sold for the purpose of satislying 
all costs of such attachment, together with the amount ol 

the said fine, if any : 

Provided that, if the person whose attendance is re¬ 
quired pavs into Court the costs and .me a oics.uc , 
Court shall order the property to he released .tom attae.t- 

me nt. 

13 . The provisions with regard to the attachment 

and sale of property in the execution 

Mode of attachment, of a decree shall, so far as they are app 1 

cable, be deemed to apply to any attach¬ 
ment and sale under this Order as if the pci son w lose pro 
perty is so attached were a judgment-debtor. 

14 . Subject to the provisions of this Code as to attend¬ 

ance and appearance and to any law 
Court may of its for the time being in force, where the 
own accord summon Q 0 urt at anv time thinks it necessary to 
as witnesses strangers exarnine any person other than a party 

t0sult * to the suit and not called as a witness by 

a party to the suit, the Court may, of its Own motion, cause 
such person to be summoned as a witness to give evidence 
or to produce anv document in his possession, on a day to 
be appointed, and may examine lum as a witness or require 

him to produce such document. 
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lo. Subject as last aforesaid, whoever is summoned 

Duty of persons sum- *? a PP® ar , and S iv ? evidence in a suit 
moned to give evidence ? na11 attend at the time and place named 
or produce document, in the summons for that purpose, and 

whoever is summoned to produce a docu¬ 
ment shall either attend to produce it, or cause it to be 
produced, at such time and place. 


16 . ( 1 ) 

When they 
depart. 

disposed of. 


A person so summoned and attending shall, 
may unless the Court otherwise directs, attend 
at each hearing until the suit has been 


'.2) On the application of either party and the pay¬ 
ment through the Court of all necessary expenses (if any), 
the Court may require any person so summoned and attend¬ 
ing to furnish security to attend at the next or any other 
hearing or until the suit is disposed of and, in default of 
his furnishing such security, may order him to be detained 
in the civil prison. 


17 . The provisions of rules 10 to 13 shall, so far as 

Application of rules tlle Y are applicable, be deemed to apply 

10 to 13. to any person who having attended in 

compliance with a summons departs, 
without lawful excuse, in contravention of rule 16. 

18 . Where any person arrested under a warrant is 

brought before the Court in custody and 

Procedure where cannot, owing to the absence of the par- 
witness apprehended , p. . . r 

cannot give evidence tlcs or any oi them, give the evidence or 

or produce document, produce the document which he has been 

summoned to give or produce, the Court 

may require him to give reasonable bail or other security 

for his appearance at such time and place as it thinks fit, and, 

on such bail or security being given, may release him, and, 

in default of his giving such bail or security, may order 

him to be detained in the civil prison. 

19 . No one shall be ordered to attend in person to 

No witness to be give evidence unless he resides— 
ordered to attend in 
person unless resident 
within certain limits. 

(a) within the local limits of the Court’s ordinary 
original jurisdiction, or 
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(b) without such limits but at a place less than fifty 
or (where there is railway communication or other estab¬ 
lished public conveyance for five-sixth of the distance 
between the place where he resides and the place where 
the Court is situate) less than two hundred miles distance 
from the Court-house. 


20 . Where any party to a suit present in Court refu- 

, ses, without lawful excuse, when required 

Consequence of refu- ’ Court t • evidence or to 

sal of party to give D\ uie Cioui i, 

evidence when called produce any document then anci tncre m 
on by Court. his possession or power, the Court may 

pronounce judgment against him or make such order in 

relation to the suit as it thinks fit. 

21 . Where any party to a suit is required to give 

evidence or to produce a document, t le 

es R to le :ppiy t0 to W pa n r e jr, provisions as to witnesses shall apply to 
summoned. him so far as they are applicable. 


ORDER XVII. 


Adjournments 


1. (1) The Court may, it sufficient cause is shown at 

any stage of the suit grant time to the 

Court may grant parties or to any of them, and may. 
time and adjourn hea- time to time adjourn the hearing Ol tnc 

ring - suit. 


(2) In everv such case the Court shall fix a day for 
„ . . ' the further hearing of the suit, and may 

ment. make such order as it thinks fit with 

respect to the costs occasioned by the adjournment : 


Provided that, when the hearing of evidence has^once 
begun, the hearing of the suit shall be continued from day to 
day until all the witnesses in attendance have been exa¬ 
mined, unless the Court finds the adjournment of the hearing 
beyond the following day to be necessary for reasons to he 

recorded. 

# 


i 
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2. \\ here, on any day to which the hearing of the 

suit is adjourned, the parties or any of 
Procedure if parties them fail to appear, the Court mav 

flxed proceed to dispose ot the suit in one of the 

modes directed in that behalf by Order 
IX or make such other order as it thinks fit. 


3. Where any party to a suit to whom time has been 

granted fails to produce his evidence, or 
to cause the attendance of his witnesses, 
or to perform any other act necessary to 
the further progress of the suit, foi which 
time lias been allowed, the Coiut may, 
notwithstanding such default, proceed to decide the suit 
forthwith. 


Court may proceed 
notwithstanding either 
party fails to produce 
evidence, etc. 


ORDER XVIIT. 

Hearing of the Suit and Examination of Witnesses. 


1. The plaintiff has the right to begin unless the de- 

Right to begin. fendant admits the iacts alleged by the 

plaintiff and contends that either in 
point of law or on some additional facts alleged by the de¬ 
fendant the plaintiff is not entitled to any part of the relief 
which he seeks, in which case the defendant has the right to 
begin. 

2. (1) On the day fixed for the hearing of the suit or 

nnH on any other day to which the hearing is 

duction of evidence. adjourned, the party having the ngn 

begin shall state his case and produce 
his evidence in support of the issues which he is bound to 
prove. 

s 

(2) The other party shall then state his case and pro¬ 
duce his evidence (if any) and may then address the Court 
generally on the whole case. 

(3) The party beginning may then reply generally 
on the whole case. 
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3 . Where there are several issues, the burden of prov- 

Evidence where se- some of tv Inch lies on the other party, 

veral issues. the party beginning may, at his option, 

cither produce his evidence on those 
issues or reserve it by way of answer to the evidence produ¬ 
ced^ by the other party ; and, in the later case, the party- 
beginning may produce evidence on those issues after the 
other party has produced all his evidence, and the other 
party may then reply especially on the evidence so produ¬ 
ced by the party beginning ; but the party beginning will 
then be entitled to reply generally on the whole case. 

4 . The evidence of the witnesses in attendance shall 

Witnesses to be exa- taken oi ally in open Court in the pre¬ 

mined in open court. sencc and under the personal direction 

and superintendence of the Judge. 


5, Tn cases in which an appeal is allowed the evidence 

of each witness shall be taken down in 
How evidence shall writing, m the language of the Court 

able^ases 111 appeal " bv or in the presence and under the per¬ 
sonal direction and superintendence of 
the Judge, not ordinarily in the form of question and answer, 
but in that of a narrative, and, when completed, shall be 
read over in the presence of the Judge and of the witness, 
and the Judge, shall if necessary, correct the same, and shall 
sign it. 


6. Where the evidence is taken down in a language 
When deposition to different from that in which it is given, 


be interpreted. 


and the witness docs not understand 
the language in which it is taken down, 
the evidence as taken down in writing shall be interpreted 
to him in the language in which it is given. 

7 . Evidence taken down under section 138 shall be in 

Evidence under ‘ hc form prescribed by rule 5 and shall 
section 138. be read over and signed and, as occasion 

may require, interpreted and corrected 
as if it were evidence taken down under that rule. 

8 . Where the evidence is not taken down in writing 

by the Judgr*, he shall be bound, as the 

when evidence not examination ol each witness proceeds, 
taken d< 5 wn by to make a memorandum of the subs- 
Judge * tance of what each witness deposes, 

and such memorandum shall be written and signed by the 
Judge and shall form part of the record. 
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9. Where English is not the language of the Court, 

but all the parties to the suit who appear 
may h< ta taken^n in person, and the pleaders of such as 
English. appear by pleaders, do not object to 

have such evidence as is given in English taken down in 
English, the Judge may so take it down. 


10 . The Court may, of its own motion or on the appli¬ 

cation of anv partv or his pleader, take 

question and" down any particular question and answer 
may be taken down, or any objection to any question, 

there appears to be any special reason lor so doing . 

11 . Where any question put to a witness is objected 

to* bv a party or his pleader, and the 

Question subjected aUows the same to be put, the 

court Judge shall take down the question, the 

answer the objection and the name of the person making 1 , 
together with the decison of the Court thereon. 

12 The Court may record such remarks as it 

material respecting the demeanour of 
Remarks on de- witness while under exanunatioi 

meanour of witnes- 7 


ses. 


13 . In cases in which an appeal is not ^lowed it shall 

, not be necessary to take down , 

Memorandum of , G f the witness in writing at iengi , 

appealable cases. but the Judge, as the mnua* 

' witness proceeds, shall make z jn 

randum of the substance of what he depose^ d 

memorandum shall be written and signed by the ju g 

shall form part of the record. 

14 . (1) Where the Judge is u .^J le i f ^Ord^Te 

Judge unable to randum as required [ y inability 

make such memo- s h a ll cause the reason Ol memo¬ 
randum to record ^ recorded, and shall.cause f rom 

reasons of his in- tobere ^ ^ made in writing from 

his dictation in open Court. 

(2) Every memorandum so made shall form part 
of the record. 
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15 . (1) YV here a Judge is prevented by death, transfer 

Power to deal with otliei cause from concluding the trial 
evidence taken be- of a suit, his successor may deal with 
fore another Judge, any evidence or memorandum taken 

down or made under the foregoing rules 
or memorandum had been taken down 
or made by him or under his direction under the said rules 
and may proceed with the suit from the stage at which 
his predecessor left it. • 

(2) The provisions of sub-rule (1) shall, so far as they 
are applicable be, deemed to apply to evidence taken in a 
suit transferred under section 24. 


16 . (1) Where a witness is about to leave the juris¬ 

diction of the Court, or other sufficient 

Power to examine cause ls shown to the satisfaction of the 
witness immediately. Court why his evidence should be taken 

immediately, the Court may, upon the 
application of any party or of the witness, at any time after 
the institution of the suit, take the evidence of such witness 
in manner hereinbefore provided. 


(2) Where such evidence is not taken forthwith and 
in the presence of the parties, such notice as the Court thinks 
sufficient, of the day fixed for the examination, shall be 
given to the parties. 


(3) The evidence so taken shall be read over to the 
witness, and, if he admits it to be correct, shall be signed by 
him, and the Judge shall , if necessary, correct the same, 
and shall sign it, and it may then be read at any hearing 
of the suit. 


17 . The Court may at any stage of a suit recall any 

Court may recall witn . ess vvho has been examined and may 
and examine witness, (subject to the law of evidence for jhe 

time being in force) put such questions 
to him as the Court thinks fit. 


18 . The Court mav at any stage of a suit inspect any 
Power Of Court to property or thil) S concerning which any 


inspect. 


question may arise 
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ORDER XIX. 


Affidavits. 

v 


1. Any Court may at any time for sufficient reason 

order that anv particular fact or facts 

Power to order ' - 1 - 


w m* 

may be proved by affidavit, or that the 
affidavit ot any witness may be read at 
the hearing, on such conditions as the 

Court thinks reasonable: 


any point to be pro¬ 
ved by affidavit. 


Provided that where it appears to the Court that 
either party bona fide desires the production of a witness for 
cross-examination, and that such witness can be produced, 
an order shall not be made authorising the evidence of 
such witness to be given by affidavit. 


2 . 


(1) Upon any application evidence may be given 
Power to order by affidavit, but the Court may, at the 
attendance of depo- instance of either party, order the atten- 

nent for cross- exa- dance f or cross „ examination of the 
mination. 

deponent. 


(2) Such attendance shall be in Court, unless the 
deponent is exempted from personal appearance in Court, 
or the Court otherwise directs. 


3 Affidavits shall be confined to such facts as the 

deponent is able of his own knowledge 
Matters to which to prove, except on interlocutory apph“ 
affidavits shall be ca tions, on which statements of his beliet 
confined. ma y be admitted : provided that the 

grounds thereof are stated. 


(21 The costs of every affidavit which shall unneces- 
sarily set forth matters of hearsay or argumentative matter 
or copies of or extracts from documents, shall (un ess t 
Court otherwise directs) be paid by the party filing the 

same. 
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ORDER XX 

Judgment and Decree. 

• - 


1« The Court, after the case lias been heard, shall 
Judgment when pronounce judgment in open Court, 
pronounced. cither at once or on some future day, 

of which due notice shad be given to the parties or their 

pleaders. 


2. A Judge may pronounce a judgment written 
Power to pro- but not pronounced by his predecessor. 

mounce judgment 
written by Judge’s 
predecessor. 


3. The judgment shall be dated and signed by the 

Judge in open Court at the time of 

Judgments to be J ° 1 - 


signed. 


pronouncing it and, when once signed, 
shall not afterwards be altered or added 
to, save as provided by section 152 or on review. 


4. (1) Judgments of a Court of Small Causes need 

& not contain more than the points for 

Small*" courts 1 determination and the decision thereon. 

f2j Judgments of other Courts shall contain a con- 

Judgments of other cise statement of the case, the points 
Courts. for determination, the decision thereon, 

and the reasons for such decision. 


5. In suits in which issues have been framed, the 

Court shall state its finding or decision, 
Court to State its . ^ t he reasons therefor, upon each 

issue. separate issue, unless the finding upon 

any one or more of the issues is sufficient for the decision 

of the suit. 

6. (1) The decree shall agree with the judgment : 

it s hall contain the number of the suit, 
Contents of de- names and descnptl ons of the par¬ 

ties, and particulars of the claim, 
and shall specify clearly the relief granted or ot er eter 
mint ion of the suit. 


. 


54f, CODE OF CIVTI PROCEDURE, 1977 (1920 A. D. ) [o. 20 

(2) The decree shall also state the amount of costs 
incurred in the suit, and by whom or out of what property 
and in what proportions such costs arc to be paid. 

(3) Thr Court may direct that the costs payable 

to i one party by the other shall be set-off against any sum 

which is admitted or found to be due from the former to the 
latter. 


7. *Ihe decree shall bear date the day on which the 

judgment was pronounced, and, when 
Date of decree. the Judge has satisfied himself that the 
decree has been drawn up in accordance with the judgment, 
he shall sign the decree. 


8. Where a Judge has vacated office after pronounc- 

Procedure where ln S judgment but without signing the 
Judge has vacated decree, a decree drawn up in accordance 

d<Tcree bef ° re signing such judgment may be signed by 

cree ‘ his successor or, if the Court has ceased 

to exist, by the Judge of any Court to which such Court 
was subordinate. 


9. Where the subject-matter of the suit is immovable 
Decree for reco- property t the decree shall contain a des- 
very of immovable cnption of such property sufficient to 
property. identify the same, and where such pro¬ 

perty can be identified by boundaries or by numbers in a 
record of settlement or survey, the decree shall specify such 
boundaries or numbers. 


10. Where the suit is for movable property, and the 

Decree for delivery dccr , ee » s for th f; delivery of such proper- 
of movable property, ty, the decree shall also state the amount 

of money to be paid as an alternative 

if delivery cannot be had. 


11. (1) Where and in so far as a decree is for the 

payment of money, the Court may for 
any sufficient reason at the time of 
passing the decree order that paymet 
of the amount decreed shall be postponed 
or shall be made by instalments, with 
or without interest, notwithstanding anything containe 
in the contract under which the money is payable. 


Decree may direct 
payment by instal¬ 
ments. 
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(2) After the passing of any such decree the Court 

Order after de- ma V> orl the application of the judgment- 
cree, for payment by debtor and with the consent of the decree- 
instalments. holder, or without such consent for special 

reasons which are to be recorded, order that payment of the 
amount decreed shall be postponed or shall be made by ins¬ 
talments on such terms as to the payment of interest the 
attachment of the property of the judgment-debtor, or 
the taking of security from him, or otherwise, as it thinks fit. 

12. (1) Where a suit is for the recovery of possession 

_ of immovable propertv and for rent or 

sionand mesne pro'- mesne profits, the Court may pass a 

fits. decree:— 


(a) for the possession of the property ; 

(b) for the rent or mesne profits which have accrued 
on the property during a period prior to the institution 
of the suit or directing an inquiry as to such rent or mesne 
profits ; 

(c) directing an inquiry as to rent or mesne profits 
from the institution of the suit until— 

(i) the delivery of possession to the decree- 
holder, 

(ii) the relinquishment of possession by the judg¬ 

ment - debtor with notice to the decree- 
holder through the Court, or 

(iii) the expiration of three years from the date of 

the decree, 

whichever event first occurs. 

(2) Where an inquiry is directed under clause (b) 
or clause (c), a final decree in respect of the rent or mesne 
profits shall be passed in accordance with the result of such 
inquiry. 

13. (1) Where a suit is for an account of any pro- 

_ , . . 2 pertv and for its due administration under 

tration-suit. a mims ‘ the decree of the Court, the Court shall, 

before passing the final decree, pass a 
preliminary decree, ordering such accounts and inquiries 
to be taken and made, and giving such other directions as 
it thinks fit. 
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(2) In the administration by the Court of the pro¬ 
perty of any deceased person, if such property proves to be 
insufficient for the payment in full of his debts and liabi¬ 
lities, the same rules shall be observed as to the respective 
rights of secured and unsecured creditors and as to debts 
and liabilites proveable, and as to the valuation of annuities 
and future and contingent liabilities respectively, as may 
be in force for the time being, within the local limits of the 
Court in which the administration-suit is pending with res¬ 
pect to the estates of persons adjudged or declared insolvent; 
and all persons who in any such case would be entitled to 
be paid out of such property, may come in under the pre¬ 
liminary decree, and make such claims against the same as 
they may respectively be entitled to by virtue of this Code. 

14. (1) Where the Court decrees a claim to right of 

Decree in right of P r i° r purchase in respect of a particular 
prior purchase suit. sale oi property and the purchase-money 

has not been paid into Court, the decree 

shall— 


(a) specify a day on or before which the purchase- 
money shall be so paid, and 

(b) direct that on payment into Court oi such pur¬ 
chase-money, together with the costs ( if any) decreed 
against the plaintiff, on or before the day referred to in clause 
(a), the defendant shall deliver possession'of the property 
to the plaintilf, whose title thereto shall be deemed to have 
accrued from the date of such payment, but that, if the 
purchase-money and the costs (if any) are not so paid, 
the suit shall be dismissed with costs. 

(2) Where the Court has adjudicated upon rival 
claims to right of prior purchase, the decree shall direct,— 

(a) if and in so far as the claims decreed are equal 
in degree, that the claim of each pre-emptor complying 
with the provisions of sub-rule (1) shall take effect in res¬ 
pect of a proportionate share of the property including 
any proportionate share in respect of which the claim of 
any pre-emptor lading to comply with the said provisions 
would, but for such default, have taken effect ; and 

(b) if and in so far as the claims decreed are 
different in degree, that the claim of the inferior pre-emptor 
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shall not take effect unless and until the superior pre-emptor 
has failed to comply with the said provisions. 

15. Where a suit is for the dissolution of a partner- 

Decree in suit for S ^ 11 P or t ^ le taking of partnership accounts, 
dissolution of part- the Court, before passing a final decree, 
nership. may pass a preliminary decree declar¬ 

ing the proportionate shares of the parties, fixing the day 
on which the partnership shall stand dissolved or be deemed 
to have been dissolved, and directing such accounts to be 
taken, and other acts to be done, as it thinks fit. 

16. In a suit for an account of pecuniary transactions 

Decree in suit for between a principal and an gent, and in 
account between any other suit not hereinbefore pro¬ 
principal and agent, vided for, where it is necessary, in order 
to ascertain the amount of money due to or from any party, 
that an account should be taken, the Court shall, before 
passing its final decree, pass a preliminary decree directing 
such accounts to be taken as it thinks fit. 

17. The Court may either by the decree directing 

an account to be taken or by any subse- 

Speciai directions quent order give special directions with 
as to accounts. regard to the mode in which the account 

is to be taken or vouched and in par¬ 
ticular may direct that in taking the account the books of 
account in which the accounts in question have been kept 
shall be taken as prima fade evidence of the truth of the 
matters therein contained with liberty to the parties in¬ 
terested to take such objection thereto as they may be 
advised. 


18. Where the Court passes a decree for the parti- 

Decree in suit for tion of property or lor the separate 

partition of property possession of a share therein, then,— 
or separate posses- A 
sion of a share there¬ 
in 

(1) if and in so far as the decree relates to an estate 
assessed to the payment of revenue to the Government, 
the decree shall declare the rights of the several parties 
interested in the property, but shall direct such partition 
or separation to be made by the Collector, or any gazetted 
subordinate of the Collector deputed by him in this behalf, 
in accordance with such declaration and with the provi¬ 
sions of section 54 ; 
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(2) if and in so far as such decree relates to any other 
immovable property or to movable property, the Court 
may, if the partition or separation cannot be conveniently 
made without further inquiry, pass a preliminary decree 
declaring the rights of the several parties interested in the 
property and giving such further directions as may be 

required. 


19. (1) Where the defendant has been allowed a 

_ . . set-off against the claim of the plaintiff, 

ofns C anow W ed en ^ the decree shall state what amount is 

due to the plaintiff and what amount 
is due to the defendant, and shall be for the recovery of 
any sum which appears to be due to either party. 

(2) Any decree passed in a suit in which a set-off is 
A ' ' claimed shall be subject to the same 

cree P ?eilting°To set- provisions in respect Of appeal to which 
off. it would have been subject it no set-on 

had been claimed. 


(3) The provisions of this rule shall apply whether 
the set-off is admissible under rule 6 of Order VIII or 
otherwise. 


20. Certified copies of the judgment and decree 
_ ... . . shall be furnished to the parties on app- 

jud^entanddecree hcation to the Court, and at their ex- 
to be furnished. pense. 

■ ■ ■ • 

ORDER XXI 

Execution of Decrees and Orders. 

Payment under Decree. 

1. (1) All money payable under a decree shall be 

M „ paid as follows, namely :— 

Modes of paying r 3 

money under decree. 

(a) into the Court whose duty it is to execute the 
decree ; or 

(b) out of Court to the decree-holder ; or 


directs. 


(c) otherwise as the Court which made the decree 
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(2) Where any payment is made under clause (a) 
of sub-rule (1), notice of such payment shall be given to the 
decree-holder. 

2. (1) Where any money payable under a decree 

Payment out of °* an Y kind 1S P a ^ out °f Court, or the 
Court to decree- decree is otherwise adjusted in whole 
holder. or in part to the satisfaction of the 

decree-holder, the decree-holder shall certify such payment 
or adjustment to the Court whose duty it is to execute the 
decree, and the Court shall record the same accordingly. 

(2) The judgment-debtor also may inform the Court 
of such payment or adjustment, and apply to the Court to 
issue a notice to the decree-holder to show cause, on a 
day to be fixed by the Court, why such payment or adjust¬ 
ment should not be recorded as certified ; and if, after 
service of such notice, the decree-holder fails to show cause 
why the payment or adjustment should not be recorded 
as certified, the Court shall record the same accordingly. 

(3) A payment or adjustment, which has not been 
certified or recorded as aforesaid, shall not be recognised 
by any Court executing the decree. 


Courts executing Decrees. 


3. When immovable property forms one estate or 

tenure situate within the local limits of 

Lands situate 


in 


more than one juris- the jurisdiction of two or more Courts 
diction. any one of such Courts may attach and 

sell the entire estate or tenure. 


4. Omitted. 

5. Where the Court to which a decree is to be sent 

for execution is situate within the same 
Mode of transfer. district as the Court which passed such 

decree, such Court shall send the same 
directly to the former Court. But, where the Court to 
which the decree is to be sent for execution is situate in a 
different district, the Court which passed it shall send it 
to the District Court of the district m which the decree is 

to be executed. 
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6. The Court sending a decree for execution shall 

Procedure where send—• 

Court desires that 
its own decree shall 
be executed by an¬ 
other Court. 

(a) a copy of the decree ; 

(b) a certificate setting forth that satisfaction of 
the decree has not been obtained by execution within the 
jurisdiction ol the Court by which it was passed, or, where 
the decree has been executed in part, the extent to which 
satisfaction has been obtained and what part of the decree 
remains unsatisfied ; and 

(c) a copy of any order for the execution of the 
decree, or, if no such order has been made, a certificate to 
that effect. 



1 he Court to which a decree is so sent shall cause 


copies^ decree,‘lie® SU . J C ?P ieS f" d , certifica t es , t0 . be , filed > 
to file same without without any further proof of the decree 

proof. or order for execution, or of the copies 

thereof, unless the Court, for any special reasons to be 

recorded under the hand of the Judge, requires such proof. 


8. Where such copies are so filed, the decree or order 
Execution of dec- may, if the Court to which it is sent is the 

Court to which ids District Court, be executed by such Court 
sent. or be transferred for execution to any 

subordinate Court of competent jurisdiction. 

9. Omitted. 


Application for Execution, 


10. Where the holder of a decree desires to execute 

it, he shall apply to the Court which 

Application for passed the decree or to the officer (if any) 
execution. appointed in this behalf, or if the decree 

has been sent under the provisions 
hereinbefore contained to another Court then to such Court 
or to the proper officer thereof, _ H 
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11 . (1 ) Where a decree is for the payment of money 

the Court may , on the oral application 
Oral application. G f the decree-holder at the time of the 
passing of the decree, order immediate execution thereof 
by the arrest of the judgment-debtor, prior to the prepara¬ 
tion of a warrant it he is within the precincts of the Court. 

(2) Save as otherwise provided by sub-rule(l), every 
Written applica- application for the execution of a decree 
tion. shall be in writing, signed and verified 

by the applicant or by some other person proved to the satis¬ 
faction of the Court to be acquainted with the tacts ot the 
case, and shall contain in a tabular form the following par¬ 
ticulars namely : — 

(a) the number of the suit ; 

(b) the names of the parties ; 

(c) the date of the decree ; 

(d) whether any appeal has been preferred from 
the decree ; 

(e) whether any, and (if any) what, payment or other 
adjustment of the matter in controversy has been made 
between the parties subsequently to the decree ; 

(f) whether any, and (if any) what, previous appli¬ 
cations have been made for the execution of the decree, 
the dates of such applications and their results , 

(g) the amount with interest (if any) due upon the 
decree, or other relief granted thereby, together with par¬ 
ticulars oi any cross-decree, whether passed before or after 
the date of the decree sought to be executed , 

(h) the amount of the costs (ii any) awarded ; 

(i) the name of the person against whom execution 
of the decree is sought ; and 

(j) the mode in which the assistance of the Court 
is required, whether— 


l 
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any property specifically 
decreed ; 7 

( 11 ) by the attachment and sale, or by the sale with¬ 
out attachment, of any property ; 

(iii) by the arrest and detention in prison of any 
person ; 

(iv) by the appointment of a receiver ; 

(v) otherwise, as the nature of the relief "ranted 
may require . 

(3) The Court to which an application is made 
under sub-rule (2) may require the applicant to produce 
a certified copy of the decree. 

12. Where an application is made for the attachment 
Application for at- of any movable property belonging to a 
tachment of movable judgment - debtor but not in his posses- 

m^nt-debtor’s^iosses- slon ’ the . decree-holder shall annex to the 
sion. application an inventory of the property 

to be attached, containing a reasonably 
accurate description of the same. 


13. Where an application is made for the attachment 

Application for at- ar \Y immovable property belonging 

tachment of immov- to a judgment-debtor, it shall contain 
able property to con- at the foot— 
tain certain parti¬ 
culars. 

(a) a description of such property sufficient to identify 
the same and, in case such property can be identified by 
boundaries or numbers in a record of settlement or survey, 
a specification of such boundaries or numbers; and 

(b) a specification of the judgment-debtor’s share 
or interest in such property to the best of the belief of the 
applicant, and so far as he has been able to ascertain the 
same. 

\ 

14. Where an application is made for the attachment 

„ ■ of any land which is registered in the 

certified extract from office of tiie Collector^ top Court may 
collector’s register in require the applicant to produce a certi- 
certain cases. fied extract from the register of such 

office, specifying the persons registered as proprietors of, 
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or as possessing any transferable interest in, the land or its 
revenue, or as"liable to pay revenue for the land, and the 
shares of the registered proprietors. 


15. (1) Where a decree has been passed jointly in 

favour of more persons than one, an) 

. * ^ • fo * one or more of such persons may, unless 

"hoid^. JOmt the decree imposes any condition to the 

contrary, apply for the execution of tlie 

whole decree for the benefit of them all, or, where any o 
them has died, for the benefit of the survivors and the lega 
representatives of the deceased. 


(2) Where the Court sees sufficient cause for allowing 
the decree to be executed on an application made under 
' this rule, it shall make such order as it deems necessary lor 
protecting the interest of the persons who have not joiner 

in the application. 


16. Where a decree or, if a decree has been passer 

jointly in favour of two or more persons, 
Application for the interest of any decree-holder in t e 
execution by trans- decree is transferred bv assignment in 
feree of decree. writing or by operation of law, the trans¬ 

feree may apply for execution of the decree to the -our^ 
which passed it ; and the decree may be executed in the same 
manner and subject to the same conditions as if die app i- 
cation were made by such decree-holder : 


Provided that, where the decree, or such interest as 
aforesaid, has been transferred by assignment, notice 
of such application shall be given to the transferor and t e 
judgment-debtor, and the decree shall not be executed un i 
the Court has heard their objections (ii any) to its execution 

Provided also that, where a decree for the payment of 
money against two or more persons has been transferred to 
one of them, it shall not be executed against the others. 


17. (1) On receiving an application for the execution 

Procedure on re- of a decree as provided by rule 11, sub- 
ceiving application j '21 t he Court shall ascertain whether 
^execution of de- such thc . requ irements of rules 11 to 

14 as may be applicable to the case have been complied 
with ; and, if they have not been complied with, the Court 
may reject the application, or may allow the defect to be 
remedied then and there or within a time to be fixed by it. 
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. . (2) Where an application is amended under the pro¬ 

visions of sub-rule (1), it shall be deemed to have been an 
application in accordance with law and presented on the 
oatc when it was first presented. 

(3) Every amendment made under this rule shall be 
signed or initialled by the Judge. 


(4) When the application is admitted, the Court 
s.iall enter in the proper register a note of the application 
anxi the date on which it was made, and shall, subject to 
the provisions hereinafter contained, order execution of 
tnc decree according to the nature of the application : 


1 lovided that, in the case of a decree for payment of 
money, the value of the property attached shall, as nearly as 
may be, correspond with the amount due under the decree. 


18. (1) Where applications are made to a Court 

for the execution of cross-decrees in 
Execution in case separate suit for the payment of two 
of cross-decree. sums of money passed between the same 

parties and capable of execution at the 
same time by such Court, then — 


( a ; if the two sums are equal, satisfaction shall be 
entered upon both decrees ; and 

(b) if the two sums are unequal, execution may be 
taken out only by the holder of the decree for the larger 
sum and for so much only as remains after deducting the 
smaller sum, and satisfaction for the smaller sum shall 
be entered on the decree for the larger sum as well as satis¬ 
faction of the decree for the smaller sum. 


(2) This rule shall be deemed to apply where either 
party is an assignee of one of the decrees and as well in res¬ 
pect of judgment-debts due by the original assignor as in 
respect of judgment-debts due by the assignee himself. 

(3) This rule shall not be deemed to apply unless— 

(a) the decree-holder in one of the suits in which 
the decrees have been made is the judgment - debtor in the 
other and each party fills the same character in both suits; 
and 
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(b) the sums due under the decrees arc definite. 

(4) The holder of a decree passed against several 
persons jointly and severally may treat it as a cross-decree 
in relation to a decree passed against him singly in favour 
of one or more of such persons. 

Illustrations. 

. ( a ) A holds a decree against B for Rs. 1,000. B holds a decree 

against A for the payment of Rs. 1,000 in case A fails to deliver certain 
goods at a future day. B cannot treat his decree as a cross-decree under 
this rule. 

(b) A and B, co-plain‘-iffs, obtain a decree for Rs. 1,000 against 
C, and G obtains a decree for Rs. 1,000, against B. C cannot treat 
his decree as a cross-decree under this rule. 

(c) A obtains a decree against B for Rs. 1,000. C, who is a 
trustee for B, obtains a decree on behalf of B against A for Rs. 1,000. 
B cannot treat C’s decree as a cross-decree under this rule. 

(d) A,B,C,D and E are joinly and severally liable for Rs. 1,000 
under a decree obtained by F. A obtains a decree for Rs. 100 against 
F singly and applies for execution to the Court in which the joint-decree 
is being executed. F may treat his joint-decree as a cross-decree under 
this rule. 


19, Where application is made to a Court for the 

execution of a decree under which two 
parties are entitled to recover sums of 
money from each other, then,— 


Execution . in case 
•f cross-claims under 
same decree. 


(a) if the two sums are equal, satisfaction for both 
shall be entered upon the decree ; and, 

(b) if the two sums are unequal, execution may be 
taken out only by the party entitled to the larger sum and 
for so much only as remains after deducting the smaller 
sum, and satisfaction for the smaller sum shall be entered 
upon the decree. 

20. The provisions contained in rules 18 and 19 shall 

Cross-decrees and a PP^7 to decrees for sale in enforcement 
cross-claims in mort- of a mortgage or charge. 

gage suits. 


21. The Court may, in its discretion, refuse execution 

Simultaneous exe- at the same time against the person and 
cution. property of the judgment-debtor. 

22. (1) Where an application for execution is made— 

Notice to show 


cause against exe¬ 
cution in certain 


cases. 

(a) more than one year after the date of the decree, or 

(b) against the legal representative of a party to the 
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decree, or 

l [(c) ill respect of decree passed outside the State 
and execution whereof is sought within the State,] 
the Court executing the decree shall issue a notice to the 
person against whom execution is applied for requiring 
him to show cause,on a date to be fixed, why the decree 
should not be executed against him : 

Provided that no such notice shall be necessary in conse¬ 
quence of more than one year having elapsed between the 
date ot the decree and the application for execution if the 
application is made within one year from the date of the 
last order against the party against whom execution is applied 
for, made on any previous application for execution, or in 
consequence of the application being made against the legal 
representative of the judgment-debtor, if upon a previous 
application for execution against the same person the Court 
has ordered execution to issue against him. ' 

(2) Nothing in the foregoing sub-rule shall be deemed 
to preclude the Court from issuing any process in execu¬ 
tion of a decree without issuing the notice thereby prescrib¬ 
ed, if, for reasons to be recorded, it considers that the issue 
of such notice would cause unreasonable delay or would 


defeat the ends of justice. 

23, (1) Where the person to whom notice is issued 

under the last preceding rule does not 
Procedure after appear or does not show cause to the 
issue of notice. satisfaction of the Court why the decree 

should not be executed, the Court shall 

order the decree to be executed. 

(2) Where such person ofFers any objection to the 
execution of the decree, the Court shall consider such o 
jection and make such order as it thinks fit. 


Process for Execution. 

24. (n When the preliminary measures (if any) 
Process for execu- required by the foregoing rules ave 
tion. been taken, the Court shall, unless 1 

sees cause to the contrary, issue its process for the execution 
of the decree. 

(2) Everv such process shall bear date the day on 
which it is issued, and shall be signed by the Judge or sue 
officer as the Court may appoint in this beha lf, and s a^ 

1. Clause (c) inserted by Act VI of 19 
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be sealed with the seal of the Court and delivered to the 
proper officer to be executed. 

(3) In every such process a day shall be specified 
on or before which it shall be executed. 

25. (1) The officer entrusted with the execution of 
Endorsement on the piocess shall endorse thereon the dav 

process. on and the manner in which it was exe¬ 

cuted, and, if the latest day specified 
in the process for the return thereof has been exceeded, the 
reason of the delay, or, it it was not executed, the reason 
why it was not executed, and shall return the process 
with such endorsement to the Court. 

(2) Where the endorsement is to the effect that 
such officer is unable to execute the process, the Court shall 
examine him touching his alleged inability, and may, if 
it thinks fit, summon and examine witnesses as to such in¬ 
ability, and shall record the result. 

Stay of Execution. 

26 . (1) The Court to which a decree has been sent 

when Court may f° r execution shall, upon sufficient cause 
stay execution. being shown, stay the execution of such 

decree for a reasonable time, to enable 
the judgment-debtor to apply to the Court by which the 
decree was passed, or to any Court having appellate juris¬ 
diction in respect of the decree or the execution thereof, for 
an order to stay execution, or for any other order relating to 
the decree or execution which might have been made by 
such Court of first instance or Appellate Court if execu¬ 
tion had been issued thereby, or if application for execu¬ 
tion had been made thereto. 

(2) Where the property or person of the judgment- 

debtor has been seized under an execution, the Court 

which issued the execution may order the restitution of such 

# * 

property or the discharge of such person pending the result 
of the application. 

(3) Before making an order to stay execution or for 

Power to require *e restitution of property or the dis- 
security from, or charge oi the judgment-debtor, the Court 
impose conditions may require such security from, or 
upon, judgment deb- impose such conditions upon, the judg¬ 
ment-debtor as it thinks it. 
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27. No order of restitution or discharge under rule 

Liability Of judg- 26 slla11 prevent the property or person 
ment-debtor dischar- of a judgment-debtor from being retaken 
eed. in execution of the decree sent for , 

execution. 


28. Any order of the Court by which the decree was 

passed, or of such Court of appeal as 
aforesaid, in relation to the execution 
of such decree, shall be binding upon 
the Court to which the decree was sent 
lor execution. 


Order of Court 
which passed decree 
or of appellate Court 
to be binding upon 
Court applied to. 


29. Where a suit is pending in any Court against 

the holder of a decree of such Court, on 
stay of execution the part of the person against whom 
pending suit between ^ decree was passed, the Court may, 

judgment-debtor. on such terms as to security or other¬ 
wise, as it thinks fit,, stay execution of the 
decree until the pending suit has been decided. 


Mode of Execution. 

30. Every decree for the payment of money, includ- 
Decree for pay- ing a decree for the payment of money 

ment of money. as the alternative to some other relief, 

may be executed by the detention in the civil prison of the 
judgment-debtor, or by the attachment and sale of his pro¬ 
perty, or by both. 

31. (1) Where the decree is for any specific movable 
Decree for sped- or for any share in a specific movable, 

ted movable property, it may be executed by the seizure, il 
practicable, of the movable or share, and by the delivery 
thereof to the party to whom it has been adjudged, or to 
such person as he appoints to receive delivery on his behali, 
or bv detention in the civil prison of the judgment-debtor, 
or by the attachment of his property, or by both. 

(2) Where anv attachment under sub-rule (1) has 
remained in force for six months, if the judgment - debtor 
has not obeyed the decree and the decree - holder has applied 
to have the attached property sold, such property may oe 
sold, and out of the proceeds the Court may award to tttc 
decree-holder, in cases where any amount has been hxea 
by the decree to be paid as an alternative to delivery ot 
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movable property, such amount, and, in other cases, such 
compensation as it thinks fit, and shall pay the balance 
(if any) to the judgment-debtor on his application. 

(3) Where the judgment-debtor has obeyed the 
decree and paid all costs of executing the same which he is 
bound to pay, or where, at the end of six months from the 
date of the attachment, no application to have the property 
sold has been made, or, if made, has been refused, the 
attachment shall cease. 

32 . ( 1 ) Where^the party against whom a decree for 

Decree for specific the specific performance of a contract, 
performance, resti- or f or restitution of conjugal rights,or 

Hghts, or £ for C °a n n U fn- for an ^junction, has been passed, has had 
junction. an opportunity of obeying the decree 

and has wilfully failed to obey it, the decree may be en¬ 
forced i[in the case of a decree for restitution of conjugal 
rights,by the attachment of the property or, in the case of a 
decree for the specific performance of a contract or for an 
injunction] by his detention in the civil prison, or by the 
attachment of his property, or by both. 

(2) Where the party against whom a decree for 
specific performance or for an injunction has been passed 
is a corporation, the decree may be enforced bv the attach¬ 
ment of the property of the corporation or, with the leave 
of the Court, by the detention in the civil prison of the 
directors or other principal officers thereof, or by both 
attachnent and detention. 

(3) Where any attachment under sub-rule (1) or 
sub-rule (2) has remained in force for one year, if the judg¬ 
ment-debtor has not obeyed the decree and the decree- 
holder has applied to have the attached property sold, such 
property may be sold ; and out of the proceeds the Court 
may award to the decree-holder such compensation as it 
thinks fit, and shall pay the balance (if any) to the judg¬ 
ment - debtor on his application. 

(4) Where the judgment-debtor has obeyed the decree 
and paid all costs of executing the same which he is bound 
to pay, or where, at the end of one year from the date of the 
attachment, no application to have the property sold has 
been made, or if made has been refused, the attachment 
shall cease. 


1. Instituted by Act VI of 1995. 
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(5) Where a decree for the specific performance of 
a contract or for an Juju notion has not been obeyed, the 
Court may, in lieu of or in addition to all or any of the*pro- 
cesses aforesaid, direct that the act required to be done may 
be done so far as practicable by the decree-holder or some 
other person appointed by Court, at the cost of the judg¬ 
ment-debtor, and upon the act being done the expenses 
incurred may be ascertained in such manner as the Court 

may diicct and may be recovered as if they were included 
in the decree. 

Illustration. 

i ^ r 1SO M ^ t! ! c substance, erects a building which renders 

unhabitable a family mansion belonging t 0 B. A, in spite of his detention 

in prison and the attachment ofhis property, declines to obey a dec- 
ree obtamed against him by B and directing him to remove the build¬ 
ing. 1 he Com i is of opinion that no sum realizable by the sale of A’s 
pioperly would adequately compensate B for the depreciation in the 
ya ue of his mansion. B may apply^to the Court to remove the build' 

big and may recover the cost of such removal from A in the executicr.- 
proceedings. 


'3J. (1) Notwithstanding anything"! contained in 

in'St'Si 0 ^ !' ulc ! 32 wW 2 ,bhc decree is for restitu- 
for restitution of tlon 01 conjugal rights] and the decree- 
conjugal rights. holder is the'wife, 3 [Court] may order 
that, in the event of the decree not being obeyed within 
such period as may he fixed in this behalf, the judgment- 
debtor shall make to the decree-holder such periodical 
payments as may be just, and , if it thinks fit, require that 
the judgment-debtor shall, to its satisfaction, secure- to 
the decree-holder such 7 periodical payments. 


(2) The Court may, from time to time, vary or 
modify any order made under sub-rule (1) for the periodical 
payment of money, either by altering the times of payment 
or by increasing or diminishing the amount, or may tem¬ 
porarily suspend the same as to the whole or any part of the 
money so ordered to be paid, and again revive the same, 
either wholly or in part as it may think just. 


(3) Any money ordered to be paid under this rule 
may be recovered as though it were payable under a decree 
for the payment of money. * ' 

1. Existing sub-rule (I) to rule 3 3 deleted and existing sub-rules (2), (3) and (4) 
renumbered as (1), (2) &(3)respectively by Act VI of 1995. 

2. Substituted by Act VI of 1995 for certain words 

3. Substituted by Act VI cf 1995 for “it” 
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34 . ( 1 ) Where a decree is for the execution oi a docu- 

Decree for execu- rnent or for the endorsement of a nego- 
tion of document, or tiahle instrument and the judennent- 

got1ab“rument e ' ;J ebt0r or refuse to obey the 

decree, the decree-holder may prepare 

a draft of the document or endorsement in accordance 
with the terms of the decree and deliver the same to the 
Court. 


(2) The Court shall thereupon cause the draft to be 
served on the judgment-debtor together with a notice re¬ 
quiring his objections (if any) to" be made within such 
time as the Court fixes in this behalf. 

(3) Where the judgment-debtor objects to the draft, 
his objections shall be stated in writing within such time, 
and the Court shall make such order approving or 
altering the draft, as it thinks fit. 

(4) The decree-holder shall deliver to the Court a 
copy of the draft with such alterations (if any) as the Court 
may have directed upon the proper stamp-paper if a stamp 

- is required by the law for the time being in force ; and the 
Judge or such officer as may be appointed in this behalf 
shall execute the document so delivered. 

(5) The execution of a document or the endorsement 
of a negotiable instrument under this rule may be in the 
following form, namely :— 

Cf C. D., Judge of the Court of 

( or as the case may be ), for A. B., in a suit bv E. F. against 
A. B.”, 

and shall have the same effect as the execution of the docu¬ 
ment or the endorsement of the negotiable instrument by 
the party ordered to execute or endorse the same. 


(6) The Court, or such officer as it may appoint in this 
behalf, shail cause the document to be registered it its re¬ 
gistration is required by the law for the time being in force 
or the decree-holder desires to have it registered, and may 
make such order as it thinks fit as to the payment of the ex¬ 
penses of the registration. 
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35. (1; Where a decree is lor the delivery of any 

Decree for immov- immovable property, possession thereof 
able property. shall he delivered to the party to whom 

it has been adjudged, or to such person 
as he may appoint to receive delivery on his behalf, and, 
if necessary, by removing any person bound by the decree 
who refuses to vacate the property. 


(2) W here a decree is for the joint possession of 
immovabc property, such possession shall be delivered by 
affixing a copy of the warrant in some conspicuous place 
on the property and proclaiming by beat of drum, or other 

customary mode, at some convenient place, the substance 
of the decree. 

(Where possession of any building or enclosure 
is to be delivered and the person in possession, being bound 
by the decree, docs not afford free access, the Court, through 
its oilicers, may, after giving reasonable warning and faci¬ 
lity to any woman not appearing in public according to the 
( ustoms ol the country to withdraw, remove or open any lock 
or bolt or break open any door or do any other act necessarv 
for putting the decree-holder in possession. 


36. Where a decree is for the delivery of any immov- 
_ * able property in the occupancy of a tenant 

Of Tmmovabfe pro- ° r other P ersor J entitled to 'occupy the 

perty when in occu- sar P e and not bound by the decree to 
pancy of tanant. relinquish such occupancy, the Court 

shall order delivery to be made by 
affixing a copy ol the warrant in some conspicuous place 
on the property, and proclaiming to the occupant by beat 
of drum or other customary mode,at some convenient place, 
the substance of the decree in regard to the property. 

Arrest and detention in the civil prison. 


37. (1) Notwithstanding anything in these rules, 

where an application is for the execution 
Discretionary po- 0 f a decree for the payment of money 

ment-debt™ to show b Y. the arre . st and detention in tile civil 
cause against deten- prison of a judgment-debtor who is liable 
tion in prison. to be arrested in pursuance of the appli¬ 

cation, the Court l [shall], instead of 
issuing a warrant for his arrest, issue a notice calling upon 


1. In rule 37 “shall” substituted for “may* 1 and proviso added by Act VI of 1995 . 
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him to appear before the Court oil a day to be specified in 
the notice and show cause why he should not be committed 
to the civil prison : 

i [Provided that such notice shall not be necessary, if the 
Court is satisfied, by affidavit, or otherwise, that, with the 
object or effect of delaying the execution of the decree, the 
judgment-debtor is likely to abscond or leave the local 
limits of the jurisdiction of the Court.] 

(2) Where appearance is not made in obedience to the 
notice, the Court shall, if the decree-holder so requires, issue 
a warrant for the arrest of the judgment-debtor. 

38, Ev erv warrant for the arrest of a judgment-debtor 

Warrant for arrest shrtU dir '’ ct the entrusted with its 

to direct judgment- execution to bring him before the Court 
debtor to be brought with all convenient speed, unless the 
up - amount which he has been ordered to 

pay, together with the interest thereon and the cost (if any) 
to which he is liable, be sooner paid. 

39. (1) No judgment-debor shall be arrested in exe- 

Subsistence allow- cution of a decree unless and until the 
ance. decree-holder pays into Court such sum 

as the Judge thinks sufficient for the subsistence of the 
judgment-debtor from the time of his arrest until he can be 
brought before the Court. 

(2) Where a judgment-debtor is committed to the 
civil prison in execution of a decree, the Court shall fix for 
his subsistence such monthly allowance as he may be en¬ 
titled to according to the scales fixed under section 57, or, 
where no such scales have been fixed, as it considers suffi¬ 
cient with reference to the class to which he belongs. 

(3) The monthly allowance fixed by the Court shall 
be supplied by the party on whose application the judgment- 
debtor has been arrested by monthly payments in advance 
before the first day of each month. 

(4) the first payment shall be made to the proper 
officer ot the Court for such portion of the current month as 
remains unexpired before the judgment-debtor is committed 


1, Id rule 37 “shall*’ substituted for “may” and proviso added by Act VI of 1995 



566 code or civil procedure, 1977 (1920 a.d.) [o. 21 

C1Vl! r nson ’, an< J r thc subsequent payments <if anv) 
s.iall be made to the ofiiccr-in-chnrgc of the civil prison.' 

■ . - 5} S ,. L ™ s (b’shursed In the decree-holder for the sub- 

? hn Judgment-debtor in the civil prison shall be 
deemed to be costs in the suit ; 

Provided that the judgment-debtor shall not be detained 

buSd P " S °’ 1 ° r arr ' :stcd ° ;l accoiJ11t ^ any sum so d.s- 


Proceedings on 
appearance of judg¬ 
ment-debtor in obe¬ 
dience to notice or 
after arrest. 


L 40. .1,. Wien a judgment-debtor appears before 

the Court in obedience to a notice issued 
under rule S7, or is brought before the 
Court alter being arrested in execution 
ol a decree for the payment of money, 

t,l< - Court shall proceed to hear the 
decree-holder and take all such evidence as may be 

pioduccd by him in support of his application for 
execution, and shall then give the judgment-debtor an 

opportunity of showing cause whv lie should not be com¬ 
mitted to the civil prison. 


Pending the conclusion of the inquiry under sub¬ 
net tie Court may, in its discretion, order the judg¬ 
ment-debtor to be detained in the custody of an officer ot the 
r ‘° uit or please' him on his iurmshing security to the satis- 
action ol the Court for his appearance when required. 


f’b '- ! P G11 the conclusion of the inquiry under sub- 
IL J c (') tac Court may, subject to the provisions of section 
v I and to the other provisions of this Code, make an order 
lor the detention of the judgment-debtor in the civil prison 
and shall m that event cause him to be arrested if he is not 
already under arrest : 


Provided that in order to give the judgment-debtor 
an opportunity of satisfying the decree, the Court may, 
before making .the order ot detention, leave the judgment- 
debtor in the custody of an officer of the Court for a specified 
period not exceeding 35 Jays or release him on his furnishing 
security to the satisfaction of the Court for his appearance 
at the expiration of the specified period if the decree be not 
sooner satisfied. 


1. Rule 40 substituted by Act VI of 1995- 



R. 40-43] CODE OF CIVIL PROCEDURE, 1977 (1920 A.D.) 567 

(4) A judgment-debtor released under this rule may 
be re-arrested. 


(5) When the Court does not make an order of deten¬ 
tion under sub-rule (3), it shall disallow the application 
and,if the judgment-debtor is under arrest,direct his release.] 

Attachment of Property. 


41 . Where 

Examination of 
judgment-debtor as 
to his property. 


a decree is for the payment of money the 
decree-holder may apply to the Court 
for an order that --- 


(a) the judgment-debtor, or 

(b) in the case of a corporation, any officer thereof, 
or 

(c) any other person, 

be orally examined as to whether any or what debts are 
owing to the judgment-debtor and whether the judgment- 
debtor has any and what other property o r means of satis¬ 
fying the decree ; and the Court may make an order for 
the attendance and examination of such judgment-debtor 
or officer or other person, and for the pioduction of any 
books or documents. 


Attachment in case 
of decree for rent or 
mesne profits or 
other matter, amount 
of which to be subse¬ 
quently determined. 


42 . Where a decree directs an inquiry as to rent or 

mesne profits or any other matter, the 
property of the judgment-debtor may, 
before the amount due from him has 
been ascertained, be attached, as in the 
case of an ordinary decree for the pay¬ 
ment of money. 

43 . Where the property to be attached is movable 

property, other than agricultural pro¬ 
duce, in the possession of the judgment- 
debtor, the attachment shall be made by 
actual seizure, and the attaching officer 
shall keep the property in his own cus¬ 
tody or in the custody of one of his sub¬ 
shall be responsible for the due custody 


Attachment of mo¬ 
vable property other 
than agricultural 
produce, in posses¬ 
sion of judgment- 
debtor. 


ordinates, and 
thereof s 
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Provided that, when the proncrtv seized is subject to 
speedv and natural decav, or when the expense of kee^. 

irip: it m custody is likely to exceed its value, the attaching 
officer inav sell it at once. ° 


44. Where the property to be attached h- agricultural 

prod ice, the attachment shall be made 

Attachment of ag- affixing a copy of the warrant of 

ricultural produce, attachment,— 


hni ,vhere snci produce is a growing crop, on the 
land on which such crou has grown, or 


fb) whore such pro-luce has boon cut or gathered 
on the thresh,o^floor or place for trealing out grain or the 
l.kc or fodder-stuck on or which it is deposited. 


and another copy on the outer door or on some other cons¬ 
picuous part of the house in which the iudgment-debtor 
ordinarily resides or, with the leave of the Court, on the 
outer door or on some other conspicuous part of the house 
in which he carries on business or personally works for 
gain or in which he is known to have last resided or carried 
on business or personally worked for gam ; and the produce 

shall thereupon be deemed to have passed into the posses¬ 
sion of the Court. 


45. (1) Where agricutural produce is attached, the 

Court shall make such arrangements for 

•agricultural 8 produce tllC thereof as it may'deem suffi- 

under attachment. cu ‘ nt anrt > tor the purpose of enabling 

the Court to make such arrangements, 
every application for the attachment of a growing crop shall 

specify the time at which it is likelv to be fit to be cut or 
gathered. 


(2 1 Subject to such conditions as may be imposed by 
the Court in this behalf either in the order ol attachment 
or in any subsequent order, the judgment-debtor may tend, 
cut, gather and store the produce and do any other act 
necessary for maturing or preserving it ; and if the judg¬ 
ment-debtor fails to do all or any of such acts, the decree- 
holder may, with the permission of the Court and subject 
to the like conditions, do all or any of them either by him¬ 
self or by any person appointed by him in this behalf* and thq 
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costs incurred by the. decree-holder shall be recoverable 
from the judgment-debtor as if they were included in, or 
formed part of, the decree. 

(3) Agricultural produce attached as a growing crop 
shall not be deemed to have ceased to be under attachment 
or to require’ re-attachment merely because it has been 
severed from the soil. 

(4) Where an order for the attachment ol a growing 
crop has been made at a considerable time before the crop 
is likely to be fit to be cut or gathered, the Court may sus¬ 
pend the execution of the order for such time as it thinks 
fit, and may, in its discretion, make a further order prohi¬ 
biting the removal of the crop pending the execution of the 
order of attachment. 

(5) A growing crop which from its nature docs not 
admit of being stored shall not be attached under this rule 
at any time less than twenty days before the time at which 
it is likely to be fit to be cut or gathered. 

46 . ( 1 ) In the case of— 

Attachment of debt 
share and other pro¬ 
perty not in posses¬ 
sion of judgment- 
debtor. 

(a) a debt not secured by a negotiable instrument, • 

(b) a share in the capital of a corporation, 

(c) other movable property not in the possession of 
the judgment-debtor, except property deposited in, or in 
the custody of, any Court, 

the attachment shall be made by a written order prohibi¬ 
ting,-- 

(i) in the case ot the debt, the creditor from 
recovering the debt and the debtor from 
making payment thereof until the further 
order of Court ; 

pi) in the case of the share, the person in whose 
name the share may be standing from trans¬ 
ferring the same or receiving any dividend 
thereon ; 
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(iii) in the case of the other movable property 
except as aforesaid, the person in possession 
oi the same from giving it over to the judg¬ 
ment-debtor. 


(2) A copy of such order shall be affixed on some cons¬ 
picuous part of the Court-hous-' and another copy shall be 
vmt in the rase of the debt, to the debtor, in the case of the 
share, to the proper officer of the corporation, and, in the 
case of the other movable property (except as aforesaid), 
to the person in possession of the same. 

(3) A debtor prohibited under clause (i) of sub-rule 
(1) may pay the amount of ins debt into Court, and such 
payment shall discharge him as effectually as payment to 
the party entitled to receive the same. 

47. Where the property to be attached consists of the 
Attachment of share or interest of the judgment-debtor 

share in movables. in movable property belonging to him 

and another as co-owners, the attachment 
shall be made by a notice to the judgment-debtor prohibiting 
him from transferring the share or interest or charging it in 
any wav. 

48. (1) Where the property to be attached is the 
Attachment of sa- salary or allowances of a public officer of 

iar y or allowances G f a servant of a local authority, the 

servant of locaTau- Court, whether the judgment-debtor or 

thority. the disbursing officer is or is not within 

the local limits of the Court’s jurisdiction, may order that 
the amount shall, subject to the provisions of section 60, be 
withheld from such salary or allowances either in one pay¬ 
ment or by monthly instalments as the Court may direct ; 
and, upon notice of the order to such officer as the Govern¬ 
ment may, by notification in the Government Gazette, 
appoint in this behalf, the officer or other person whose 
duty it is to disburse such salary or allowances shall withhold 
and remit to the Court the amount due under the order, or 
the monthly instalments, as the case may be. 

(2) Where the attachable proportion of such salary or 
allowances is already being withheld and remitted to a 
Court in pursuance of a previous and unsatisfied order of 
attachment, the officer appointed by the Government in 
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this behalf shall forthwith return the subsequent order to 

the Court issuing it with a full statement of all the particulars 
of the existing attachment. 

. (3) Every order made under this rule, unless it is 
returned in accordance with the provisions of sub-rule ^2), 
shall, without further notice or other process, bind the 
Government or the local authority, as the case may be, 
while the judgment-debtor is within the State and while he 
is outside the State if he is in receipt ot anv salarv or allow¬ 
ances payable out of the State’s revenues or the funds 

in the State; and the Government or 
local authority, as the case may be, shall be liable for any 
sum paid in contravention of this rule. 

49. (1) Save as otherwise provided by this rule, pro- 

Attachment of P crt V belonging to a partnership shall 
partnership property, not be attached or sold in execution of a 

decree other than a decree passed against 
the firm or against the partners in the firm as such. 

(2) The Court may, on the application of the holder 
of a decree against a partner, make an order charging the 
interest of such partner in the partnership property and 
profits with payment of the amount due under the decree, 
and may, by the same or a subsequent order, appoint a 
receiver of the share of such partner in the profits (whether 
already declared or accruing) and of any other money which 
may be coming to him in respect of the partnership, and 
direct accounts and inquiries and make an order for the 
sale of such interest or other orders as might have been 
directed or made if a charge had been made in favour of the 
decree-holder by such partner, or as the circumstances of 
* the case may require. 
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(3) The other partner or partners shall be at liberty 
at any time to redeem the interest charged or, m the case 
of a sale being directed, to purchase the same. 

(4) Every application for an order under sub-rule (2) 
shall be served on the judgment debtor and on his partners 
or such of them as arc within the State. 

(51 Every application made by any partner of the 
judgment-debtor under sub-rule (3) shall be served on the 
decree-holder and on the judgment-debtor, and on such of 
the other partners as do not join in the application and as 
are within the State. 

(6) Service under sub-rule (4) or sub-rule (5) shall be 
deemed to be service on all the partners, and all orders made 
on such applications shall be similarlv served. 

59, (1) Where a decree has been passed against a 

~ .. , firm, execution mav be granted — 

Execution of de- 7 

cree against firm. 


(a) against any property of the partnership ; 

• • 

fb) against any person who has appeared in his 
own name under rule 6 or rule 7 of Order XXX or who has 
admitted on the p«eadings that he is, or who has been 
adjudged to be, a partner ; 

(c) against any person who lias been individually 
served as a partner with a summons and has failed to 
appear: 

Provided that nothing in this sub-rule shall be deemed 
to limit or otherwise affect the provisions of i [section 247 
of the Contract Act, 1977J. 

(2) Where the decree-holder claims to be entitled to 
cause the decree to be executed against any person other 
than such a person as is referred to in sub-rule (1), clauses 
(b) and (c), as being a partner in the firm, he may apply 
to the Court which passed the decree for leave, and where 
the liability is not disputed, such Court may grant such 
leave, or, where such liability is disputed, may order that 


1. Now see Partnership Act, 1996. 
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the liability of such person be tried and determined in anv 

manner in which any issue in a suit may be tried and de¬ 
termined. 

(3) Where the liability ot any person has been tried 
and determined under sub-rule (2), the order made thereon 
shall have the same force and be subject to the same condi¬ 
tions as to appeal or otherwise as if it were a decree. 

(4) Save a? against any property of the partnership, 
a decree against a firm shall not release, render liable or 
otherwise affect any partner therein unless he has been 
served with a summons to appear and answer. 

51. Where the property is a negotiable instrument 

Attachment of ne- not deposited in a Court, nor in the cus- 
gotiabie instruments, tody of a public officer, the attachment 

shall he made by actual seizure, and the 
instrument shall be brought into Court and held subject to 
further orders ol the Court. 

52. Where the property to be attached is in the cus- 

Attachment Of pro- tod Y of an Y CouTt or public officer, the 
perty in custody of attachment shall be made by a notice to 
Court or public such Court or officer, requesting that such 
offlcer * property, and any interest or dividend 

becoming payable thereon, may he held subject to the 
further orders Ox the Court from which the notice is issued: 

Provided that, where such property is in the custody 
of a Court, any question of title or priority arising between 
the decree-holder and any other person, not being the 
•judgment-debtor, claiming to be interested in such property 
by virtue ot any assignment, attachment or otherwise, 
shall^be determined by such Court. 

55. (1) Where the property to be attached is a dec- 

Attachment of de- ree, either for the payment of money or 
crees - for sale in enforcement of a mortgage 

or charge, the attachment shall be made,— 

(a) if the decrees were passed by the same Court, 
then by order of such Court, and 

(b) if the decree sought to be attached was passed 
by another Court, then by the issue to such other Court of 
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a notice by the Court which passed the decree sought to be 

executed, requesting such other Court to stav the execution 
of its decree unless and until— ' execution 


(0 the Court which passed the decree sought to 
he executed cancels the notice, or ° 

qi) the holder of the decree sought to be executed 

01 his jugdmerit-debtor applies to the Court 

receiving such notice to execute its own 
decree. 


oi sub'rule Ml CoU makes an order under clause (a) 

liil of cl ,nsi Vn° r / C f C1Ve - J an application under sub-head 

cation or (b) thc f ld sub *™l=> it shall, on the appli- 
ludpmcnr l, CrCC UOr ' Vh ,° has attached the decree or his 
J antevfh bt0r ; pr ° CCC , d • t0 execute the attached decree 

tr> ^ ' e uct pi oceeds in satisfaction of the decree sought 

to oe executed. ° 


tl „ T hc llold ‘ ;r of a decree sought to be executed by 

I <nlw C ’Tn ?f another decree of the nature specified 

t l , / , u c •• sna ^ deemed to be the representative of 

the holder of the attached decree and to be entitled to 

^l u e * udl attached decree in any manner lawful for the 
holder thereof. 


(4) Where the property to be attached in the execu¬ 
tion ot a decree is a decree other than a decree of the nature 
ic erred lo in sub-rule (1), the attachment shall be made, 
y a notice by the Court which passed the decree sought 
o e executed, to the holder of the decree sought to be 
attached, prohibiting him from transferring or charging 
t ic same in any way ; and, where such decree has been 
passed by any other Court, also by sending to such other 
Coui t a notice to abstain from executing the decree sought 
to be attached until such notice is cancelled by the Court 
from which it was sent. 


(5) Thc holder 
shall give the Court 
txOn and aid as may 


ot a decree attached under this rule 
executing the decree such iniorma- 
reasonably be required. 


(6) On thc application of the holder of a decree sought 
to be executed by the attachment of another decree, the 
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/ 

Court making an order of attachment under this rule shall 
gwe notice of such order to the judgment-debtor bound 
b Y decree attached ; and no payment or adjustment 
of the attached decree made by the judgment-debtor in 
contravention of such order after receipt of notice thereof, 
either through the Court or otherwise, shall be recognized 
by any Court so long a.i the attachment remains in force. 


54. (1) Where the property is immovable, the attach- 

Attachment of im- 1T } en t shall be made by an order pro¬ 
movable property. hibiting the judgment-debtor from trans¬ 
ferring or charging the piopert/ in anv 
way, and all persons from taking any benefit from such 
transfer or charge. 


(2) The order shall be proclaimed at some place on 
or adjacent to such property by beat of drum or other cus¬ 
tomary mode, and a copy of the order shall be affixed on 
a conspicuous part of the property and then upon a cons¬ 
picuous part of the court-house, and also, where the pro¬ 
perty is land paying revenue to the Government, in the 
office of the Collector of the district in which the lanJ is 
situate. 


55. Where-— 

Removal of attach¬ 
ment after satisfac¬ 
tion of decree. 

(a) the amount decreed with costs and all charges 
and expenses resulting from the attachment of any property 
are paid into Couit, or 

(b) satisfaction of the decree is otherwise made 
through the Court or certified to the Court, or 

(c) the decree is set aside or reversed, 

the attachment shall be deemed to be withdrawn, and, 
in the case of immovable property, the withdrawal shall, 
if the judgment-debtor so desires, be proclaimed at his 
expense, aud a copy of the proclamation shall be fixed in the 
manner prescribed by the last preceding rule. 
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56. Where 

Order for payment 
of coin or currency 
notes to party enti¬ 
tled under decree. 


the property attached is current coin or 
currency notes, the Court mav. at any 
time during the continuance of the 
attachment, direct that such coin or notes, 
or a part thereof sufficient to satisfy the 
decree, be paid over to the party entitled 


tlflOC 


4 


the decree to receive the same. 


Determination 

attachment. 


of 


57. Where any property has been attached in execu¬ 
tion of a decree but by reason of the 
decree-holder’s default the Court is un¬ 
able to proceed further with the appli¬ 
cation for execution, it shall either dismiss the application 
or lor any sufficient reason adjourn the proceedings to a 
futuie date. Upon the dismissal of such application the 
attachment shall ceas 0 . 


Investigation of claims and objections 


Investigation of 
claims to, and ob¬ 
jections to attach¬ 
ment of, attached 
property. 


58. (1) Where any claim is preferred to, or any objec¬ 
tion is made to the attachment of, any 
property attached in execution of a dec¬ 
ree on the ground that such property 
is not liable to such attachment, the 

. . Court shall proceed to investigate the 

claim or objection with the like power as regards the exa¬ 
mination of the claimant or objector, and in all other res¬ 
pects, as if he was a party to the suit : 

Provided that no such investigation shall be made 
where the Court considers that the claim or objection was 
designedly or unnecessarily delayed. 

(2) Where the property to which the claim or objec- 

„ / _ tion applies has been advertised for sale, 

^Postponement, of ^ ^ ordering the sale may post¬ 
pone it pending the investigation of the claim or objection. 

59. The claimant or objector must adduce- evidence 

to show that at the date of the attach- 
u ment he had some interest in, or was 

^“aimanT possessed of, the property attached. 
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60 , Where upon the said investigation the Court is 

satisfied that for the reason stated in 
Release of property t * lc claim or objection such property 
from attachment. was not, when attached, in the posses¬ 
sion of the judgment-debtor or of some 
person in trust for him, or in the occupancy of a tenant or 
other person paying rent to him, or that, being in the 
ossession of the judgment-debtor at such dine, it wag so in 
is possession, not on his own account or as his own pro¬ 
perty, but on account of or in trust for some other person, 
or partly on his own account and partly on account of some 
other person, the Court shall make an order releasing the 
property, wholly or to such extent as it thinks fit, from 
attachment. 

61. Where the Court is satisfied that the property 

Disallowance of was > a f t ^ ie time it was attached, in the 
claim to property possession of the judgment-debtor as 
attached. his own property and not on account of 

any other person, or. was in the possession of some other 
person in trust for him, or in the occupancy of a tenant 
or other person paying rent to him, the Court shall disallow 
the claim. 

the Court is satisfied that the property ii 
subject to a mortgage or charge in favour 
of some person not in possession, and 
thinks fit to continue the attachment, it 
may do so, subject to such mortgage or 

a claim or an objection is preferred, the 
party against whom an order is made 
may insdtute a suit to establish the right 
which he claims to the property in dis¬ 
pute, but, subject to the result of such 
order shall be conclusive. 


62. Where 

Continuance of at¬ 
tachment subject to 
claim of incumbran¬ 
cer. 

Charge. 

63. Where 

Saving of suits to 
establish right to 
attached property. 

suit, if any, the 



Sale generally. 

64. Any Court executing a decree may order that 


Power to order 
property attached to 
be sold and proceeds 
to be paid to person 
entitled. 


any property attached by it and liable 
to sale, or such portion thereof as may 
seem necessary to satisfy the decree, shall 
be sold, and that the proceeds of such 
sale, or a sufficinet portion thereof, shall 
be paid to the party entitled under the 


decree to receive the same, 
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65. Save as otherwise prescribed, every sale in exe- 

Saies by whom cutio * 1 °‘ l a decree shall be conducted by 
conducted and how an officer of the Court or by such 
made - other person as the Court may appoint 

in this behalf, and shall be made by public auction in man¬ 
ner prescribed. 

66. (1) Where any property is ordered to be sold 

Proclamation of b y public auction in execution of a 
sales by public auc- decree, the court shall cause a procla- 
tlon - mation of the intended sale to be made 

in the language of such Court. 

(2) Such proclamation shall be drawn up after notice 
to the decree-holder and the judgment-debtor . and shall 
state the time and place of sale, and specify as fairly and 
accurately as possible— 

(a) the property to be sold ; 

(b) the revenue assessed upon the estate or part of 
the estate, where the property to be sold is an interest in 
an eitate or in part or an estate paying revenue to the 

Government ; 

(c) any incumbrance to which the property is 

liable ; 


(d) the amount for the recovery of which the sale 
is ordered ; and 

(e) every other thing which the Court considers 
material for a purchaser to know in order to judge of the 
nature and value of the property. 

(3) Every application for an order for sale under this 
rule shall be accompanied by a statement signed and veri¬ 
fied in the manner hereinbefore prescribed for the signing 
and verification of pleadings and containing, so far as they 
are known to or can be ascertained by the person making 
the verification, the matters required by sub-rule (2) 
to be specified in the proclamation. 

(4) For the purpose of ascertaining the matters to be 
specified in the proclamation, the Court may summon any 
person whom it thinks necessary to summon and may exa- 
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mine him in respect to any such matters and require him 
to produce any document in his possession or power relat¬ 
ing thereto. 

67 . (1) Every proclamation shall be made and pub- 

Mode Of making hshed, as nearly as may be, in the man- 
proclamation. ner prescribed by rule 54, sub-rule (2). 

(2) Where the Court so directs, such proclamation 
shall also be published in the Government Gazette or in a 
local newspaper, or in both, and the costs of such publica¬ 
tion shall be deemed to be costs of the sale. 

(3) Where property is divided into lots for the pur¬ 
pose of being sold separately, it shall not be necessary to 
make a separate proclamation tor each lot unless proper 
notice of the sale cannot, in the opinion of the Court, other¬ 
wise be given. 


68. Save in the case of property of the kind described 

in the proviso to rule 43, no sale here¬ 
under shall, without the consent in 
Time of sale. ' writing of the judgment-debtor, take 

place until alter the expiration oi at least 
thirty days in the case of immovable property, and oi at least 
fifteen days in the case of movable property, calculated irom 
the date on which the copy of proclamation has been affixed 
on the court-house of the Judge ordering the sale. 


69 . (1) The Court may, in its discretion, adjourn 

Adjournment or an Y sale hereunder to a specified day 
stoppage of sale. and hour, and the officer conducting any 

such sale may in his discretion adjourn 
the sale, recording his reasons for such adjournment : 

Provided that, where the sale is made in, or within 
the precincts of, the court-house, no such adjournment shall 
be made without the leave of the Court. 

(2) Where a sale is adjourned under sub-rule (1) 
for a longer period than seven days, a fresh proclamation 
under rule 67 shall be made, unless the judgment - debtor 
consents to waive it. 

{3) Svery sale shall be stopped if, before the lot is 
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knocked down, the debt and costs (including the costs of 
the *alc) are tendered to the officer conducting the sale, or 
proof is given to his satisfaction that the amount of such 
debt and c^sts hni been paid into the Court which ordered 
the sale. 


7©. i .ig in rules 66 to 69 shall be deemed to 
saving of certain apply to anv case in which the execu- 

to th« Collector. d0U ° f a deC1CC has becn tran,tcrrcd 


sales. 


71 . Any deficiency of price which may happen on a 
Defaulting purcha- re-sale bv reason of the purchaser’s 
ser answerable for default, and all expenses attending such 
loss on re-sale. re-sale, lhall bc certified t0 thc Court 

n or to the Collector or subordinate of the 

olJecior as the case may be, by the officer or other person 
olamg the laic, and shall, at the instance of either the 
ecree-holder or the judgment-debtor, be recoverable from 
t e defaulting purchaser under the provisions relating to 
the execution of a decree for the payment of money. 


72 . (1) No holder of a decree in execution of which 

Decree-holder not property is sold shall, without the ex- 
to bid for or buy press permission of the Court, bid for 

without or P urchase the property. 


(2) Where a decree-holder purchases with such 
where decree- permission, the purchase-money and 

amount of Ur decree amount due on the decree may, sub- 

may be taken as jcct to the provisions of section 73, be 
payment. set off against one another, and the Court 

executing thc decree shall enter up satisfaction of the decree 
in whole or in part accordingly. 

(3) Where a decree-holder purchases, by himself 
er through another person, without such permission, the 
Court may, if it thinks fit, on the application of the judg¬ 
ment-debtor or any other person whose interests are affected 
by the sale, by order set aside the sale ; and the costs of such 
application and order, and any deficiency of price which 
may happen on the re-sale and all expenses attending it, 
shall be paid by the decree-holder, 
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73, No officer or other person having any duty to 

Restriction on bid- perform in connection with any sale 
ding or purchase by shall, either directly or indirectly, bid 
officers. for, acquire or attempt to acquire any 

interest in the property sold. 


Sale of Movable Property. 


74. (1) Where a property to be sold is agricultural 

sale of agricultural Police, the sale shall be held,— 
produce. 

(a) if such produce is a growing crop, on or near 
the land on which such crop has grown, or, 


(b) if such produce has been cut or gathered, at or 
near the thershing-floor or place for treading out grain or 
the like or fodder-stack on or in which it is deposited : 


Provided that the Court may direct the sale to be held 
at the nearest place of public resort, if it is of opinion that 
the produce is thereby likely to sell to greater advantage. 


(2) Where, on the produce being put up for sale,— 

(a) a fair price, in the estimation oi the person 
holding the sale, is not offered for it, and 

(b) the owner of the produce or a person authorised 
to act in his behalf applies to have the sale postponed till 
the next day or, if a market is held at the place of sale, 
the next market-day, 

the sale shall be postponed accordingly and shall be then 
completed, whatever price may be offered for the produce. 


75. (1) Where the property to be sold is a growing 

crop and the crop from its nature ad- 
.speeia 1 provisions Q f bemg stored but has not yet been 

crops. stored, the day of the sale shall be so 

fixed as to admit of its being made ready 
tor storing before the arrival of such day, and the sale 
shall not be held until the crop has been cut or gathered 
and is ready for storing. 


(2) Where the crop from its nature does not admit 
of being stored, it may be sold before it is cut and gathered, 
and the purchaser shall be entitled to enter on the land, 
and to do all that is necessary for the purpose of tending 
and cutting or gathering it. 
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76. Where the property to be sold is negotiable ins- 
Negotiabie instru- trument or a share in a corporation, the 
ments and shares in Court may, instead of directing the sale 
corporations. to be made by public auction, authorize 

the sale of such instrument or share through a broker. 


77. (1) Where movable property is sold by public 

Sale by public auction the price oi each lot shall be 

■ ucti0 "* paid a t the time of sale or as soon after 

as the officer or other person holding the sale directs, and 

in default of payment the property shall forthwith be re¬ 
sold. 


(2) On payment of the purchase-money, the officer 
or other person holding the sale shall grant a receipt for the 
same, and the sale shad become absolute. 

. (3) Where the movable property to be sold is a share 

in goods belonging to the judgment-debtor and a co- 
owner, and two or more persons, of whom one is such co- 
Ovvner, respectively bid the same sum for such property or 

for any lot, the bidding shall be deemed to be the bidding of 
the co-owner. 


78. No irregularity in publishing or conducting the 
V itf a r to gUl 1 rit K n * ot to sa * c movable property shall vitiate 
person injured may the Sa . lc 5 but any person sustaining 
sue. any injury by reason of such irregularity 

at the hand of any other person may institute a suit against 
him for compensation or (if such other person is the purcha¬ 
ser) for the recovery of the specific property and for com¬ 
pensation in default of such recovery. 


79. (1) Where the property sold is movable property 

Delivery of mov- actual seizure has been made, 

able property, debts it shall be delivered to the purchaser, 
and shares. 


(2) Where the property sold is movable property 
m the possession of some person other than the judgment- 
debtor, the delivery thereof to the purchaser shall be made 
by giving notice to the person in possession prohibiting 
him from delivering possession of the property to any 
person except the purchaser. 
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(3) Where the property sold is a debt not secured 
by a negotiable instrument, or is a share in a corporation, 
the delivery thereof shall be made by a written order of the 
Court prohibiting the creditor from receiving the debt or 
any interest thereon, and the debtor from making payment 
thereof to any person except the purchaser, or prohibit¬ 
ing the person in whose name the share may be standing 
from making any transfer of the share to any person 
except the purchaser, or receiving payment of 
any dividend or interest thereon, and the manager, 
secretary or other proper officer of the corporation from 
permitting any such transfer or making any such payment 
to any person except the purchaser. 


80. (1) Where the execution of a document or the 

, . endorsement of the partv in whose name 

liable instruments a negotiable instrument or a share in a 
and shares. corporation is standing is required to 

transfer such negotiable instrument or share, the Judge 
or such officer as he may appoint in this behalf may 
execute such document or make such endorsement as 
may be necesaary, and such execution or endorsement shall 
have the same effect as an execution or endorsement by 

the party. 

(2) Such execution or endorsement may be in the 

following form, namely : • 

A. B. by G. D., Judge of the Court of {or as the case 
may be j, in a suit by E. F. against A. B. 

(3) Until the transfer oi such negotiable instrument 
or share, the Court may, by order, appoint some person 
to receive any interest or dividend due thereon and to sign 
a receipt for the same ; and any receipt so signed shall be as 
valid and effectual for all purposes as if the same had been 
signed by the party himself. 


81. In the case of any movable property not here¬ 
inbefore provided for, the Court may 

cJeo^the^proper- make an order vesting such property in 
ty. the purchaser or as he may direct ; and 

such property shall vest accordingly. 
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Sale ol iniEriovaible property. 


82. Sales 


What Courts may 
order sale. 


of immovable property in execution of 
decrees may be ordered by any Court 
other than a Court of Small Causes 


83. (1) Where an order for the sale of immovable 

sate° to^rmbie 1 ^udg- P-perty has been made, if the judgment- 
ment-debtor to raise debtor can satisfy the Court that there is 
amount of decree. reason to believe that the amount of the 
decree may be raised by the mortgage or lease or private 
sale of such property, or some part thereof, or of any other 
immovable property of the judgment-debtor, the Court 
may, on his application, postpone the sale of the property 
comprised in the order for sale on such terms and for such 
period as it thinks proper, to enable him to raise the amount. 


(2) In such case the Court shall grant a certificate 
to the judgment-debtor authorising him within a period to 
be mentioned therein, and notwithstanding anything 

contained in section 64, to make the proposed mortgage, 
lease or sale i 


Provided that all moneys payable under such mort- 
gage, lease or sale shall be paid, not to the judgment-debtor, 
but, save in &o far as a decree-holder is entitled to set off 
such money under the provisions of rule 72, into Court : 


Provided also that no mortgage, lease or sale under this 

rule shall become absolute until it has been confirmnd by the 
Court. 


(3) Nothing in this rule shall be deemed to apply 
to a sale of property directed to be sold in execution of a 
decree for sale in enforcement of a mortgage of, or charge 
on, such property. 

84 . (1) On every sale of immovable property the 

Deposit by purcha- person declared to be the purchaser 
ser and re-sale on shall pay immediately after such decla- 
defauit. ration a deposit of twenty-five per cent 

on the amount of his purchase-money 
to the officer or other person conducting the sale, and in 
default of such deposit, the property shall forthwith be 
re-sold. 
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(2) Where the decree-holder is the purchaser ana 
it entitled to set off the purchase money under rule 72, 
the Court may dispense with the requirements of this rule! 


85 . The full amount of purchase-money payable 

shall be paid by the purchaser into Court 

i„ T S S'pKT before the Court clo.c, on the fifteenth 
money. day from the^sale^ol the property^: 


Provided that, in calculating the amount, to be so paid 
into Court, the purchaser shall have the advantage of any 
set-off to which he may be entitled under rule 72, 


86. In default of payment within the period men- 

Procedure in de- <?oned in the last preceding rule, the 
fault Of payment deposit may, if the Court thinks fit, 

after defraying the expenses of the sale, 
be forfeited to the Government, and the property shall be 
re-sold, and the defaulting purchaser shall forfeit all claim 
to the property or to any part of the sum for which it may 
subsequently be sold. 


87. Every re-sale of immovable property, in default 

Notification on re- of payment of the purchase-money 
sale. within the period allowed for such pay¬ 

ment, shall be made after the issue of 
a fresh proclamation in the manner and lor the period here¬ 
inbefore prescribed for the sale. 


88. Where the property sold is a share of undivided 
Bid of co-sharer to immovable property and two or more 
have preference. persons, of whom one is a co-sharer, 

respectively bid the same sum for such property or for any 
lot, the bid shall be deemed to be the bid of the co-sharcr. 


89. (1) Where immovable property has been sold 

Application to set “ execution of a decree, any person, 
aside sale on deposit, either owning such property at the date 

of the sale or holding an interest therein 
by virtue of a title acquired before such sale, may apply to 
have the sale set aside on his depositing in Court,— 

(a) for payment to the purchaser, a sum equal to 
five per cent of the purchase money, and 
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(b) for payment to the decree-holder, the amount 
specified in the proclamation of sale as that for the recovery 
of which the sale was ordered, less any amount which may, 
since the date of such proclamation of sale, have been receiv¬ 
ed by the decree-holder. 

(2) Where a person applies under rule 90 to set aside 
the sale of his immovable property, he shall not, unless he 
withdraws liis application, be entitled to make or prosecute 
an application under this rule. 

(3) Nothing in this rule shall relieve the judgment- 
debtor from any liability he may be under in respect of 
costs and interest not covered by the proclamation of sale. 


90. (1) Where any immovable property has been sold 

in execution of a decree, the decree- 
Appiication to set holder, or any person entitled to share 
ground^ot m a ratea bi c distribution of assets, or 

whose interests are affected by the sale, 
may apply to the Court to set aside the sale on the ground 
of a material irregularity or fraud in publishing or con¬ 
ducting it : 


aside on 
irregularity or fraud. 


Prvoided that no sale shall be set aside on the ground 
of irregularity or fraud unless upon the facts proved the 
Court is satisfied that the applicant has sustained substan¬ 
tial injury by reason of such irregularity or fraud. 


91. The purchaser at any such sale in execution of a 
Application by decree may apply to the Court to sec 

purchaser to set ^ide the sale, on the ground that the 

of id< judgment?debtor judgment-debtor had no saleable interest 

having no saleable in the property sold, 
interest. 


92. (1) Where no application is made under rule 

...... 89, rule 90 or rule 91, or where such 

comVateofute or be application is made and disallowed, the 
set aside. Court shall make an order confirming 

the sale, and thereupon the sale shall subject to the provi¬ 
sions of rule 94 becomes absolute. 

(2) Where such application is made and allowed, 
and where, in the case of an application under rule 89, the 
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deposit required by that rule is made within thirty days from 
the date of sale, the Court shall make an order setting aside 
the sale : 

Provided that no order shall be made unless notice of 
the application has been given to all persons affected thereby. 

(3) No suit to set aside an order made under this rule 
shall be brought by any person against whom such order 
is made. 

93 . Where a sale of immovable property is set asioe 

under rule 92, the purchaser shall be 

se-money fn P c U ertatn to , an order repayment 

cases. ot his purchase-money, with or without 

interest as^the Court may direct, against 

any person to whom it has been paid. 


94 , Where a sale of immovable property is confirmed, 
Certificate to pur- the Court shall prepare a certificate 

chaser. specifying the property sold, the name 

of the person who at the time ol sale is declared to be the 
purchaser and the date on which the sale was confirmed 
and sent it for registration to the registering officer within 
the local limits of whose jurisdiction the whole or any part 
of the immovable property comprised in such certificate is 
situate. On completion of its registration according to the 
provisions of the Registration Act, the registering officer 
shall return the certificate to the Court from whom it was 
received. The Court shall then issue the certificate to the 
purchaser. 

95 . Where the immovable property sold is in the 

occupancy of the judgment-debtor or of 

Delivery of pro- some Person on his hehalf or of some per- 
perty in occupancy son claiming under a title created by the 
of judgment-debtor, judgment-debtor subsequently to the 

attachment of such property and a certi¬ 
ficate in respect thereof has been granted under rule 94, 
the Court shall, on the application of the purchaser, order 
delivery to be made by putting such purchaser or any 
person whom he may appoint to receive delivery on his 
behalf in possession of the property, and, if need be, by 
removing any person who refuses to vacate the same. 
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96. Where the property sold is in the occupancy of 
Delivery of pro- a tenant or other person entitled to occupy 
perty in occupancy the same and a certificate in respect there¬ 
of tenant. of has been granted under rule 94, the 

Court shall, on the application of the purchaser, order 
delivery to be made by affirng a copy of the certificate 
or sale in some conspicuous place on the property, and pro¬ 
claiming to the occupant by beat of drum or other custo¬ 
mary mode, at some convenient place, that the interest 
of the judgment-debtor has been transferred to the purchaser. 


Resistance to delivery of possession to deerse- 

holder or prarh&ser. 


97. (1) Where the holder of a decree for the posses- 

Resistance or obs- sion °* immovable property or the 
truction to possession purchaser of any such property sold in 

pert imm ° VabIe Pr °" execu ti° n a decree is resisted or 
per y ' # obstructed by any person in obtaining 

possession of the property, he may make an application 
to the Court complaining of such resistance or obstruction. 


(2) The Court shall fix a day for investigating the 
matter and shall summon the party against whom the 
application is made to appear and answer the same. 

98. Where the Court is satisfied that the resistance 

Resistance or obs- or obstruction wa* occasioned without 
truction by judg- any just cause by the judgment-debtor 
ment-debtor. or by some other person at his instiga¬ 

tion, it shall direct that the applicant be put into 
possession of the property, and where the applicant is 
still resisted or obstructed in obtaining possesion, the 
Court may also, at the instance of the applicant, order 
the judgment-debtor, or any person acting at his instigation, 
to be detained in the civil prison for a term which may 
extend to thirty days. 

99. Where the Court is satisfied that the resistance 

or obstruction was occasioned by any 
Resistance or obs- . , . , ,_ . \ 

truction by bona fide person (other than the judgment-deDtorj 
claimant. claiming in good faith to be in possession 

of the property on his own account or on account of some 
person other than the judgment-debtor, the Court shall 
make an order dismissing the application. 
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100 . (1) Where any person other than the judg- 

. . ment-dcbtor is dispossessed of lm- 

Dispossession by , . t r t i i j r 

decree-holder or movable property by the holder ol a 
purchaser. decree for the possession of such property 

or, where such property has been sold in execution of a 
decree, by the purchaser thereof, he may make an appli¬ 
cation to the Cou rt complaining of such dispossession. 

(2) The Court shall fix a day for investigating the 
matter and shall summon the party against whom the 
application is made to appear and answer the same. 

101 . Where the Court is satisfied that the applicant 

Bona fide claimant was ln possession of the property on his 
to be restored to own account or on account of some 
possession. person other than the judgment-debtor, 

it shall direct that the applicant be put into possession of 
the property. 

102 - Nothing in rules 99 and 101 shall apply to 

Rules not appli- resistance or obstruction in execution ol 
cable to transferee a decree for the possession of immovable 
lite pendente. property by a person to whom the judg¬ 

ment-debtor has transierrcd the property after the insti¬ 
tution ot the suit in which the decree was passed or to the 
dispossession ot any such person. 

103 . Any partv not being a judgment-debtor against 

Orders conclusive ar * ° rdcr ,’ S , madc Y nde J rule 9B ’ 

subject to regular rule 99 or rule 101 may institute a suit 
suit. to establish the right which he claims to 

the present p ossession of the property ; but, subject to the 
result of such suit (if any), the order shall be conclusive. 


ORDER XXI (A). 

Of Insolvent Judgment-Debtors. 

1- Any judgment-debtor arrested or imprisoned in 

execution of a decree for money or against 
Power to apply for whose property an order of attachment 
declaration of insol- has been made in execution of such a 

vency ‘ decree; may apply in writing to be dec¬ 

lared an insolvent. 
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,, . ^ n >' .holder of a decree for monev mav apply i n writine 
that the j udgment-debtor may be declared an msolvent ® 


Every such application shall be made 
Court within the local limits of whose 
judgment-debtor resides or is in custody. 


to the District 
jurisdiction the 


2. The application when made by the judgment 

Contents of appii- debtor, shall set forth— 
cation. 

i 


on th< ; ^ aCt °V lis arrest and imprisonment, or that 

the Courfh * 1C attachment of his property has been made, 

or bv wh7ch V °!i e OT i eT h V VaS arfested or imprisoned, 

arrested or im Pnsoned, the place in which he is 

and i tllC p mount> j^ ind and particulars of his property, 
and the value of any such property not consisting of money ; 

be found^ • * be ^ ace or P^ aces i n which such property is to 


Court hiS Willlngness t0 P ut at the disposal of the 

# (c) the amount and particulars of all pecuniary 

claims against him ; and 1 7 

(f) the names and residences ot his creditors, so far 
as they are known to, or can be ascertained by, him. 


The application, when made by the holder of a decree 
or money, shall set forth the date of the decree, the Court 
>y which it was passed, the amount remaining due there¬ 
under, and the place where the judgment-debtor resides 
or is in custody. 


3. The application shall be signed and verified by 

Subscription and th e applicant in manner hereinbefore 
verification of apii- prescribed for signing and verifying 
cation. pleadings. 

4 . The Court shall fix a day for hearing the applica- 

Service of copy of tlo n, and shall cause a copy thereof, 
application and no- with a notice in writing of the time and 
tice - place at which it will be heard, to be stuck 

up in Court, and served at the applicant’s expense-’-* 
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where the applicant is the judgment-debtor—on the 
holder of the decree in execution of which he was arrested 
or imprisoned or the order of attachment was made, or on 
the pleader of such decree-holder and on the other creditors 
(if any) mentioned in the application ; 

where the applicant is the decree-holder—on the ' 
judgment-debtor or his pleader. 

The Court may, if it thinks fit, publish, at the appli¬ 
cant’s expense, the application in the Government Gazette 
and such public newspapers as it thinks fit. 

Where the applicant is the judgment-debtor, the Court 
may exempt him from any payments under this section, if 
satisfied that he is unable to make them. 


5 . The Court may also, if it thinks fit, cause a like 
Power to serve copy and notice to be served on any other 
other creditors. person alleging himself to be a creditor 

of the applicant, and applying for leave to be heard on the 
application. 


i[6. If at the time of making an order admitting the 

petition or at any subsequent time before 
Powers of Court adjudication, the judgment-debtor is 

tor^nderTrrest^ 15 ' in custody under the foregoing proyi- 

sions of this Code, the Court may order 

his release on such terms as to security as may be reasonable 

/ / 

and necessary.] 


7. On the day so fixed, or on any subsequent day to 

Procedure at hear- whlch the Court mav adjourn the hear- 
in£. ing, the Court shall examine the judg¬ 

ment-debtor, in the presence of the 
persons on whom such notice has been served or their plea¬ 
ders, as to his then circumstances and as to his future means 
of payment, and shall hear the said decree-holder, the other 
creditors mentioned in the application, and the other per¬ 
sons (if any) alleging themselves to be creditors, in opposi¬ 
tion to the judgment-debtor’s discharge ; and may, if it 
thinks fit, grant time to the said decree-holder and other 
creditors or persons to adduce evidence showing that the 
judgment-debtor is not entitled to be declared an insolvent. 


J. Rule 6 substituted by Act IV of 1989. 
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8. If the Court is satisfied — 

Declaration of in¬ 
solvency and ap¬ 
pointment of Re¬ 
ceiver. 


(a) that the 
tantially true ; 


statements in the application are subs- 


, r r ^* at the judgment-debtor has not, with intent 
o defraud his creditors, concealed, transferred or removed 

0l h3S P ro P crt y since th e institution of the suit in 
w ich was passed the decree in execution of which he was 
arrested or imprisoned or the order of attachment was 
mane, or at any subsequent time ; 

(f.) t / lat not, knowing himself to be unable 

° pay his debts in full, recklessly contracted debts, or given 
an unfair preference to any of his creditors by any payment 
or disposition of his property ; 


f . W that he has not committed any other act of bad 
faith regarding the matter of the application, 

the Court may declare him to be an insolvent, and 
may also, if it thinks fit, make an order appointing a Receiver 
° h ls property, or, if it does not appoint such Receiver, 
may discharge the insolvent. 


. If the Court is not so satisfied, it shall make an order 
rejecting the application. 

9. The creditors mentioned in the application, and 

Creditors to prove other persons (if any) alleging them* 

their debts. selves to be creditors of the insolvent, 

shall then produce evidence of the amount 
and particulars of their respective pecuniary claims against 
him ; and the Court shall, by order, determine the persons 
who have proved themselves to be the insolvent’s creditor* 
and their respective debts ; and shall.frame a schedule ot 

Schedule to be suc ^ P erson * and debts ; and the decla¬ 
imed. ration under rule 8 shall be deemed to 

be a decree in favour of each of the said 
creditors for their said respective debts. 

A copy of every such schedule shall be stuck up in the 
court-house. 
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Nothing in this rule shall be deemed to entitle a 
partner m an insolvent firm, or, when he has died before 
the insolvency, his legal representative, to prove in com¬ 
petition with the creditors of the firm. 


10 . Any creditor ol the insolvent who is not men- 
Applications ’ by doned j» such schedule may apply to the 


un-scheduled 

ditors. 


jjy j • • y 

cre _ Court for permission to produce evidence 
of the amount and particulars of bis 
pecuniary claims against the insolvent, and, in case the 
applicant proves himsclt to be a creditor of the insolvent, for 
and order directing his name to be inserted in the schedule 
as a creditor for the debt so proved. 

Any creditor mentioned in the schedule may apply 
to the 6ourt for an order altering the schedule, so far as 
regards the amount, nature or particulars of his own debt, 
or to strike out the name of another creditor, or to alter the 
schedule, so far as regards the amount, nature or particulars 
of the debt of another creditor. 

In the case of any application under this rule the 
Court, after causing such notices as it thinks (it to be served, 
at the applicant’s expense, on the insolvent and the other 
creditors, and hearing their objections (if any), may comply 
with or reject the application. 

v 

11„ Every order under rule 8 shall be published in 
, . ’ the Government Gazette, and every 

porting 0 Re°ceiver aP ' order under dial rule appointing a 

Receiver, shall operate to vest in the 

Receiver all the insolvent’s property 1 [except the particulars 
which arc not liable to attachment or sale under section 60] 
whether set forth in his application or not. 

12 . The Receiver so appointed shall give such secu¬ 
rity as the Court may direct, and shall 

Receiver to give p OSSCSS himself of all such property, 
security and to col- 1 c . , . 

lect assets. except as aforesaid , 

and on his certifying that the insolvent has placed him in 
Discharge of in- possession thereof, or has done everything 
solvent. in his power for that purpose, the Court 

may discharge the insolvent upon such conditions (if any) 
as the Court thinks fit. 


1. Substituted for “except the particulars specified in the first proviso to sec¬ 
tion 60” by Act X of 2001. 
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13. The Receiver shall proceed under the direction 

of the Court— r 

Duty of Receiver. 


(a) to convert the property into money ; 

(b) to pay thereout debts, fines and penalties. (if 
any) due by the insolvent to the State; 

(c) to pay the said decree-holder’s costs ; 

(d) to discharge, according to their respective prio¬ 
rities, all debts secured by mortgage of the insolvent’s 
property ; 

v e ) t° distribute the balance among the scheduled 
creditors rateably according to the amounts of their res-- 
pective debts, and without any preference ; 

I 

and such Receiver may retain, as a remuneration for 

His right to re- t ^. e performance of his duties, a com- 
muneration. Delivery mission, to be fixed by the Court not 
of surplus. exceeding the rate oi five per centum upon 

the amount of the balance so distributed, (the amount of 
the commission so retained being deemed a distribution), 
and shalh deliver the surplus (if any) to the insolvent or his 
legal representative : 

Provided that, in any local area in which a declara¬ 
tion has been made under section 68 and is in force, no sale 
of immovable property paying revenue to the State, or held 
or let for agriculture purposes, shall be made by the Receiver; 
but after he has sold the other property ot the insolvent, 
the Court shall ascertain (a) the amount required to satisfy 
the claims of the scheduled creditors after deducting the 
moneys already received, (b) the immovable property of 
the insolvent remaining unsold, and (c) the incumbrances 
(if any) existing thereon, and shall forward a statement to 
the Collector containing the particulars aforesaid ; and 
thereupon the Collector shall proceed to raise the amount 
so required by the exercise of such of the powers conferred 
on him by Schedule III as he thinks fit, and subject to the 
provisions ot the said Schedule, so far as it may be appli¬ 
cable, and shali hold at the disposal of the Court all sums 
that may come to his hands by such exercise. 
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1 [ 14 . (a) Aii insolvent discharged under rule 8 or 

12 may apply to the Court for protection, 
Effect of discharge, and the Court may on such application 

make an order for the protection of the 
insolvent from arrest or detention. 

(b) A protection order may apply cithei to nil the 
debts of the debtor or to any one of them as the Court 
may think proper and may commence and take effect at 
and for such time as the Court may direct, and may be re¬ 
voked or renewed as the Court may think fit. 

(c) A protection order shall protect the insolvent 
from being arrested or detained in piison for any debt to 
which such order applied, and any insolvent arrested or 
detained contrarv to the terms of such an order shall be 
entitled to his release : 

Provided that no such order shall operate to prejudice 
the rights of any creditor in the event of such order being 
revoked or the adjudication annulled. 

(d) Any creditor shall be entitled to appear and op¬ 
pose the grant of a protection order. 

(e) But the property of discharged insolvent (subject 
to the provisions of rule 15) whether previously or subse¬ 
quently acquired 2[(except the particulars which arc not 
liable to attachment or sale) and except the property vested 
in the Receiver] shall, by order of the Court, be liable 
to attachment and sale until the debts due to the scheduled 
creditors are satisfied to the extent of one-third, or until the 
expiry of twelve years from the date of the order of dis¬ 
charge under rule 8 or 12.] 

15. If the aggregate amount of the scheduled debts 

is two hundred rupees or a less sum, the 

Declaration that Court may, and in any case after the 

insolvent is dischar- sc i ie( iuled debts have been satisfied to the 
ged from such habi- Qf one _ third or after the expiry 

| ' of twelve years from the order ot discharge, 

the Court shall declare the insolvent, discharged as aforesaid, 
absolved from further iiabillty in respect of such debts. 

1. Rule 14 substituted by Act IV of 1988. " " . . " 

fi2. Substituted by Act X of 2001 for “except the particulars specified m tip 

tit proviso to section 60”. 
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Whenever, at the hearing under rule 7, it is proved 
„ , that the applicant has— 

Procedure in case 1 1 


of dishonest appli¬ 
cant. 


fa) been guilty, in his application, of any conceal¬ 
ment or of vvilliilly making any false statement as to the 
debts due by him, or respecting the property belonging to 
him, whether in possession or in expectancy, or held for 
him in trust ; 


(b) fraudulently concealed, transferred, or removed 
any propel ty : or 


(c) committed any other act of bad faith regarding 
the matter oi the application ; 

the Court shall, at the instance of any of his creditors, 

sentence him, by order m writing to f imprisonment for a 

term which mav extend to one vear irom the date of com- 

* * 

mittal : 


or the Court may, if it thinks fit, send him to the 
Magistrate to be dealt witn according to law. 

Ci s - / 


17. i [The Government] may, by notification in the 
. . . r Government Gazette, invest any Court 

other eS Courts with other than a District Court with the 
powers of District powers conferred on District Courts by 
Courls * r the preceding rules and the District 

Judge may transfer to any Court situate in his District, and 
so invested, any case instituted under rule 1. 

A Court so invested may entertain an application 
under rule I by any person who has been arrested or im¬ 
prisoned, or against whose property an order ot attachment 
has been made in execution ot a decree for money passed 
by that Court. 


one of several plain¬ 
tiffs or defendants 
dies and right to sue 
survives. 
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ORDER XXII. 

Death, Marriage and Insolvency of Parties. 

1. The death of a plaintiff or defendant shall not 

_ w 4 ■. . cause the suit to abate if the right to sue 

No abatement by 
party’s death, if survives. 

right to sue sur¬ 
vives. 

2. Where there are more palintiffs or defendants 
Procedure where than one, and any ot them dies, and 

where the right to/sue survives to the 
surviving plaintiff or plaintiffs alone, or 
against the surviving defendant or 
defendants alone, the Court shall cause 
an entry to that effect to be made on the record, and the 
suit shall proceed at the instance of the surviving plain¬ 
tiff or plaintiffs, or against the surviving defendant or 

defendants. 

3 . (1) Where one of two or more plaintiffs dies and 

the right to sue does not survive to the 
surviving plaintiff or plaintiffs alone, or 
a sole plaintiff or sole surviving plaintiff 
dies and the right to sue survives, 
the Court, on an application made in 

that behalf, shall cause the legal representative of the 
deceased plaintiff to be made a party and shall proceed 

with the suit. 

(2) Where within the time limited by law no appli¬ 
cation is made under sub-rule (1), the suit shall abate so far 
as the deceased plaintiff is concerned, and, on the app.i- 
cation of the defendant, the Court may award to him the 
costs which he may have incurred in defending the suit, to 
be recovered from the estate of the deceased plaintiff. 

4 . (1) Where one of two or more defendants dies 
Procedure in case and the right to sue does not survive 

of death of one of against the surviving defendant or defen- 
several defendants Barits alone, or a sole defendant or sole 

dant° f S ° le defen " surviving defendant dies and the right 
to sue survives, the Court, on an application made in that 
behalf, shall cause the legal representative of the deceased 
defendant to be made a party and shall procce dwith the 


Procedure in case 
of one of several 
plaintiffs or of sole 
plaintiff. 
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(2) Any person so made a 
defence appropriate to his ebaract 
of the deceased defendant. 


party may make any 
or as legal representative 


. ( 3 ) 

cation is 
against 


Where within the time limited by law-no appli- 
made under sub-rule (1), the suit shall abate as 
the deceased defendant. 


5. Where a 

Determination of 
question as to legal 
representative. 

by the Court. 


question arises as to whether any person 
is or is not the legal representative of a 
deceased plaintiff or a deceased defen¬ 
dant. such question shall be determined 


6. Notwithstanding anything contained in the fore¬ 
going rules, whether the cause of action 
survives or not, there shall be no abate¬ 
ment by reason of the death ol either 
party between the conclusion of the 
pronouncing of the judgment, bat judg¬ 
ment may in such case be pronounced notwithstanding the 
death and shall have the same force and cfFect as if it had 
been pronounced before the death took place. 


No abatement by 
reason of death after 
hearing. 

hearing and the 


7. (1) lhe marriage of a female plaintiff or defen- 

Suit not abated by dant shall not cause the suit to abate, 
marriage of female but the suit may notwithstanding be 
party * proceeded with to judgment, and, where 

the decree is against a female defendant, it may be executed 
against her alone. 


(2) Where the husband is by law liable for the debts 
of his wife, the decree may, with the permission of the Court, 
be executed against the husband also ; and, in case of judg¬ 
ment for the wife, execution of the decree may, with such 
permission, be issued upon the application of the husband, 
where the husband is by law entitled to the subject matter 
of the decree. 


8. (1) The insolvency of a plaintiff in any suit which 

When plaintiff’s ^ le assignee or receiver might maintain 
insolvency bars suit, for the benefit of his creditors, shall not 

cause the suit to abate, unless such assig¬ 
nee or receiver declines to continue the suit or (unless for 
any special reason the Court otherwise directs) to give 
security for the costs thereof within such time, as the Court 
may direct. 
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(2) Where the assignee or receiver neglects or refuses 

to continue the suit and to give such 
security within the time so ordered, the 
defendant may apply for the dismissal 
of the suit on the ground ol the plaintiff’s 
insolvency, and the Court may make an order dismissing 
the suit and awarding to the defendant the costs which he 
has incurred in defending the same to be proved as a debt 
against the plaintiff’s estate. 


Procedure where 
assignee fails to con¬ 
tinue suit or give 
security. 


9. (1) Where a suit abates or is dismissed under this 

Order, no fresh suit shall be brought on 


Effect of abate¬ 
ment or dismissal. 


the same cause of action. 


(2) The plaintiff or the person claiming to be the legal 
representative of a deceased plaintiff or the assignee 
or the receiver in the case of an insolvent plaintiff may apply 
for an order to set aside the abatement or dismissal ; and 
if it is proved that he was prevented by any sufficient cause 
from continuing the suit, the Court shall set aside the abate¬ 
ment or dismissal upon such terms as to costs or otherwise 

as it thinks fit. 

(3) The provisions of section 5 of the Limitation Act, 
1995, shall apply to applications under sub-rule (2). 


10, (1) In other cases of an assignment, creation or 

devolution of anv interest during the 

of P a™sig d nment m be C fofe pendency of a am t,' th e suit may, by leave 
final order in suit. of the Court, be continued by or against 
the person to or upon who m such interest has come or 

devolved. 


(2) The attachment of a decree pending an appeal 
therefrom shall be deemed to be an interest entitling the 
person who procured such attachment to the benefit ot 

sub-rule (1). 


11 . 


Applica 
Order to appeals. 

word 


In the application of this Order to appeals, so far 
. as may be, the word “plaintiff” shall 
10 n ° be held to include an appellant, the 
word “defendant” a respondent, and the 

“suit” an appeal. 
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12. Nothing in rules 3, 4 and 8 shall apply to proceed- 
Appiicatinn of * n S s 1,4 execution oi a decree or order. 

Order lo proceedings. 


ORDER XXIII. 

Withdrawal and Adjustment of Suits. 

, * 

1. (1) At any time after the institution of a suit the 

Withdrawal 0 f plaintiff may, as against all or any of the 
suit or abandonment defendants, withdraw his suit or abandon 
of part of claim. par! G f hi s claim. 

(2) Where the Court is satisfied — 

(a) that a suit must tail bv reason oi some formal 
defect, or 


(b) that there are other sufficient grounds for allow¬ 
ing the plaintiff to institute a fresh suit for the subject- 
matter of a suit or part of a claim, 

it may, on such terms as it thinks fit, grant the plain¬ 
tiff permission to withdraw from such suit or abandon such 
part of a claim with liberty to institute a fresh suit in respect 
of the subject-matter of such suit or such part of a claim. 

(3) Where the plaintiff withdraws from a suit, or 
abandons part of a claim, without the permission referred 
to in sub-rule (2), he shall be liable for such costs as the 
Court may award and shall be precluded from instituting 
any ircsli suit in respect of such subject-matter or such part 
of the claim. 


(4) Nothing in this rule shall be deemed to authorise 
the Court to permit one of several plaintifTs to withdraw 
without the consent of the others. 

2. In any fresh suit instituted on permission granted ' 

Limitation law not under the last preceding rule, the plain- 
affected by first suit, tiff shall be bound by the law ot limi¬ 
tation in the same manner as if the first 
suit had not been instituted. 
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3 . Where it is proved to the satisfaction of the Court 
rnmnmmi^ of that a suit has been adjusted wholly or in 
suit. part by any lawful agreement or com¬ 

promise, or where the defendant satisfies the plaintiff in 
respect of the whole or any part of the subject-matter of 
the suit, the Court shall order such agreement, compromise 
or satisfaction to be recorded, and shall pass a decree in ac¬ 
cordance therewith so far as it relates to the suit. 


4 . Nothing in this Order shall apply to any proeced- 
„ ines in execution ot a decree or order. 

Proceedings in 
execution of decrees 
not affected. 


ORDER XXIV. 

Payment into Court. 


1. The defendant in any suit to recover a debt or 

Deposit by defen- damages may, at any stage of the suit, 
dent Of amount in deposit in Court such sum ol money as 
satisfaction of claim, he considers a satisfaction in full of the 

claim. 

2. Notice of the deposit shall be given through the 

Court bv the defendant to the plaintiff, 
Notice of deposit, and the amount of the deposit shall 
(unless the Court otherwise directs) be paid to the plain¬ 
tiff on his application. 

3. No interest shall be allowed to the plaintiff on 

any sum deposited by the defendant from 
. . . , the date of the receipt of such notice, 

sit not aUowed eP to whether the sum deposited is in full of 
plaintiff after notice, the claim or falls short thereof. 

4 . (1) Where .the plaintiff accepts such amount 

as satisfaction in part only of his claim, 
Procedure where ti e rnay prosecute his suit for the balance; 
plaintiff accepts de- anc j t j le Court decides that the depo- 

inplrt. 8 satls£actlon sit by the defendant was a full satisfac- 

tion of the plaintiff’s claim, the plain¬ 
tiff shall pay the costs of the suit incurred after the deposit 
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and the costs incurred previous thereto, so far as they were 
caused by excess in the plaintiff’s claim. 

(2) Where the plaintiff accepts such amount as satis- 

Procedure where faction iu ful1 of his claim, he shall present 
he accepts it as satis- to the t'Otirt a statement to that effect, 
faction in full. and such statement shall be filed and 

the Court shall pronounce judgment accordingly ; and, 
in directing by whom the costs ol each party are to be 
paid, the Court shall consider which of the parties is most 
to blame for the litigation. 

Illustrations. 

(a) A owes B Rs. 100. B sues A for the amount, having made 
no demand for payment and having no reason to believe that the delay 
caused by making a demand would place him at a disadvantage. On 
the plaint being filed, A pays the money into Court. B accepts it in full 
satisfaction of his claim, but the Court should not allow him any costs, 
the litigation being presumably groundless on his part. 

(b) B sues A under the circumstances mentioned in illustration 
(a). On the plaint being filed, A disputes the claim. Afteiwards 
A pays the money into Court. B accepts it in full satisfaction of his 
claim. The Court should also give B his costs of suit. A’s ccr.cuct 
having shown that the litigation was necessary. 

(c) A owes B Rs. 100, and is willing to pay him that sum with¬ 
out suit. B claims Rs. 150 and sues A for that amount. On plaint 
being filed A pays Rs. 100 into Court and disputes only his liability to 
pay the remaining Rs. 50. B accepts Rs. 100 in full satisfecticn cJ his 
claim. The Court should order him to pay A’s costs. 


ORDER XXV. 


Security for Costs. 

1. (1) Where, at any stage of a suit, it appears to 

the Court that a sole plaintiff is, or 
(when there are more plaintiffs than one) 
that all the plaintiffs are residing out of 
the State, and that such plaintiff does 
not, or that no one of such plaintiffs docs, 
possess any sufficient immovable property within the State 
other than the property in suit, the Court may, eithei o 
its own motion or on the application of any defendan , 


When security for 
:osts may be requi- 
*ed from plaintiff. 
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order the plaintiff or plaintiffs, within a time fixed by it, 
to give security for the payment of all costs incurred and 
likely to be incurred by any defendant. 


(2) Whoever leaves the State under such circumstan- 

' ces as to afford reasonable probability 

the e state. Ce ° that he will not be forthcoming whenever 

he may be called upon to pay costs shall 

be deemed to be residing out of the State within the mean¬ 
ing of sub-rule (1). 

(3) On the application ot any defendant in a suit 
for the payment of money, in which the plaintiff is a woman, 
the Court may at any stage of the suit make a like order 
if it is satisfied that such plaintiff does not possess any suffi¬ 
cient immovable property within the State. 

2 (1) In the event of such security not being furni¬ 

shed within the time fixed, the Court 
Effect Of failure to makc au or d e r dismissing the suit 

furnish secu y. unless ^ plaimiff or p i a ; ut ifls are per- 

mitted to withdraw therefrom. 

(21 Where a suit is dismissed under this rule, the plain¬ 
tiff may apply for an order to set the dismissal aside, and, 
if* it is proved to the satisfaction of the Court that he was 
nrevented by any sufficient cause from furnishing the 
security within the time allowed, the Court shall set aside 
the dismissal upon such terms as to security, costs or other¬ 
wise as it thinks fit, and shall appoint a day for proceeding 

with the suit. 

(3) The dismissal shall not be set aside unless not.ee 
of such application has been served on the defendant. 
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ORDER XXVI. 


Commission’s. 


Commissions to examine witnesses. 


Cases in which 
Court may issue 
commission to exa¬ 
mine witness. 


1. Any Court may in any suit issue a commission for 

the examination on interrogatories or 
otherwise of any person resident within 
the local limits of its jurisdiction who is 
exempted under this Code from attending 

the Court or who is from sickness or in¬ 
firmity unable to attend it. 

2. An order for the issue of a commission for the exa¬ 
mination of a witness may be made by 
the Court either of its own motion or on 
the application supported by affidavit or 

otherwise, of any party to the suit or of the witness to be 
examined. 


Order foi 
mission. 


com- 


3. A commission for the examination of a person who 
, . resides within the local limits of the juris- 

re!fdes within diction of the Court issuing the same 
Court’s jurisdiction. may be issued to any person whom the 

Court thinks fit to execute it. 


4 . (1) Any Court may in any suit issue a commission 

„ r i. for the examination of— 

Persons for whose 
examination com¬ 
mission may issue. 

(a) any person resident beyond the local limits of 
its jurisdiction ; 


(b) any person who is about to leave such limits 
before the date on which he is required to be examined in 
Court ; and 


(c) any civil or military officer of the Government 
who cannot, in the opinion of the Court, attend without 
detriment to the public service. 

(2) Such commission mav be issued to any Court, 
within the local limits of whose jurisdiction such person 
resides, or to any pleader or other person whom the 'Our 
issuing the commission may appoint. 
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$ 

(3) The Court on issuing any commission under this 
rule shall direct whether the commission shall be returned 
to itself or to any Subordinate Court. 

5. Where any Court to which application is made for 

the issue of a commission for the exami- 
q "r°™; nation of a person residing al any place 
witness not within not within the State is satisfied tnat t!ie 
the state. evidence of such person i& necessary, the 

Court may issue such commission or a letter of request. 


6. Every Court receiving a 

nation of any 

Court to examine Qr cause him 
witness pursuant to 
commission. thereto. 


commission for the exnmi- 
person shall examine bin; 
to be examined pursuant 


Return of commis¬ 
sion with depositions 
of witnesses. 


7. Where a commission has been duly executed, it 

shall be returned, together with the evi¬ 
dence taken under it, to the Court from 
.. which it was issued unless the order for 

issuing the commission has otherwise directed, in which 

case the commission shall be returned in terms of such order; 
and the commission and the return thereto and the evidence 
taken under it shall (subject to the provisions of the next 
following rule) form part of the record of t.hc suit. 


8. Evidence 

When depositions 
may be read in evi¬ 
dence. 


taken under a commission shall not be 
read as evidei.ee in the suit without the 
consent of the party against whom the 
same is offered, unless— 


( (a) the person who gave the evidence is beyond 
the jurisdiction of the Court, or dead or unable from sick¬ 
ness or infirmitv to attend to be personally examined, or 
exempted from personal appearance in Court, or is a civil 
or military officer of the Government who cannot, m the 
opinion of the Court, attend without detriment to the public 

service, or 

(b) the Court in its discretion dispenses with the proof 
of any of the circumstances mentioned in clause (a), and 
authorises the evidence of any person being read as evidence 
in the suit, notwithstanding proof that the cause for taking 
t|ch evidence by commission had ceased at the time of 
sreading the same. 
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\ 

Commissions for Local Investigation. 

9 . In any suit in which the Court deems a local in- 

commissions to vestigation to he requisite or proper for 
make local investi- the purpose ol elucidation any matter 
gations. in dispute, or of ascertaining the market- 

value of any property, or the amount of any mesne profits 
or damages or annual net profits, the Court may issue a 
commission to such person as it thinks fit directing him to 
make such investigation and to report thereon to the Court : 

Provided that, where i [ the Government] has made 
rules as to the persons to whom such commission shall be 
issued, the Court shall be bound hv such rules. 

10 . (1) The Commissioner, after such local inspection 

Procedure of Com- as he d F ems necessary and after reducing 
missioned to writing evidence taken by him, shall 

return such evidence, together with 
his report in writing signed by him to the Court: 

(2) The report of the Commissioner and the evi- 

Report and depo- clence taken by him (but not the evidence 

without the report) shall he evidence in 
the suit and shall form part ol the record 
but the Court or, with the permission of 
the Court, any of the parties to the 
suit may examine the Comissioner personally in open Court 
touching any of the matters referred to him or mentioned in 
his report, or as to his report, or as to the manner in which 
he has made the investigation. 

(3) Where the Court is for any reason dissatisfied 

with the proceedings of the Commissioner, it irec 

such further inquiry to be made as it shall think fit. 

Commissions to examine accounts. 

11 . In any suit in which an examination or adjust¬ 

ment of accounts is necessary, the t -oun 

JSF? adjust may «uc a commia.io,, to such |®»» 
accounts. as it thinks fit directing him to ma 

such examination or adjustment. 


sitions to be evidence 
in suit. 

Commissioner may 
be examined in per¬ 
son. 



• * ' > 
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12 . (1) The Court shall furnish the Commissioner 

with such part of the proceedings and 
Court to give com- suc b instructions as appear necessary, 

“ctfons neCeSSary and the instructions shall distinctly spe¬ 
cify whether the Commissioner is merely 

to transmit the proceedings which he may hold on the in¬ 
quiry, or also to report his own opinion on the point referred 

foi his examination. 

(2) The proceedings and report (it any) of the Com- 

_ missioner shall be evidence in the suit, 

report ee to ng be evt but where the Court has reason to be 

dence. Court may dissatisfied with them, it may direct such 

direct further in- further inquiry as it shall think fit. 
quiry. 


Commissions to make partitions. 

13. Where a preliminary decree for partition has been 

passed, the’ Court may, in any case not 
Commission to ided f or by section 54, issue a corn- 

immovable property, mission to such person as it tllinks nt to 

make the partition or separation according to the rights 

as declared in such decree. 

14 . (1) The Commissioner shall, after such inquiry 

Procedure of Com- as may be necessary, divide the property 
missioner. into as many shares as may be directed 

bv the order under which the commission was issued, and 
shall allot such shares to the parties, and may, if authorised 
thereto by the said order, award sums to be paid lor the 
purpose of equalizing the value of the shares. 

(2) The Commissioner shall then prepare and sign 
a report or the Commissioners (where the commission 
was issued to more than one person and they cannot agree) 
shall prepare and sign separate reports appointing the 
share of each party and distinguishing each share (n so 
directed by the said order) by metes and bounds. Such 
report or reports shall be annexed to the commission and 
transmitted to the Court ; and the Court, after hearing any 

g| objection which the parties may make to the report or reports, 
f| shall confirm, vary or set aside the same. 

(3) 1®ere the Court confirms or varies the report 
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or reports it shall pass a decree in accordance with the same 
as confirmed or varied but where the Court sets aside the 
report or reports it sha 1 either issue a new commission 
or make such other order as it shall think fit. 


General Provisions. 


15. Deft 


> re 


issuing any commission under this Order, 

the Court may order such sum (if any) 

as it thinks reasonable for the expenses 

of the commission to be, within a time 

to be fixed, paid into Court bv the party 

at w lose instance or for whose benefit the commission is 
issued. 


Expenses of com¬ 
mission to be paid 
into Court. 


16. Any Commissioner appointed under this Order 

Powers of Com- nia Y> urd ess otherwise directed by the 
missioners. order of appointment,— 

(a) examine the parties themselves and any witness 

whom they or any of them may produce, and any other per¬ 
son whom the Commissioner thinks proper to call upon to 
give evidence in the matter referred to him ; 

(b) call for and examine documents and other things 
relevant to the subject of inquiry ; 

(c) at any reasonable time enter upon or into any 
land or building mentioned in the order. 

17. (1) The provisions of this Code relating to the 

summoning, attendance and examination 
Attendance and Q f witnesses, and to the remuneration 

nesses before Com- ot > and penalties to be imposed upon, 
missioned witnesses, shall apply to persons required 

to give evidence or to produce documents 
under this Order whether the commission in execution ol 
which they are required has been issued by a Court situate 
within or by a Court Situate beyond the limits of the State, 
and for the purposes of this rule the Commissioner shall 

deemed to be a Civil Court. 

# 

(2) A Commissioner may apply to any Court within 
the local limits of whose jurisdiction a witness resides for the 


o. 27 r.1-3] code of civil procedure, 1977 (1920 a.d.) 609 

issue of any process which he may find it. necessary to issue 
to or against such witness, and such Court may, in its dis¬ 
cretion, issue such process as it considers reasonable and 
proper. 


18 . (1) Where a commission is issued under this 

Parties to appear 0rc *er, the Court shall direct that the 
before Commissioner, parties to the suit shall appear before 

the Commissioner in person or by their 
agents or pleaders. 


(2) Where all or any of the parties do not so appear, 
the Commissioner may proceed in their absence. 


ORDER XXVII. 

Suits by or against the goverhment or puclic 

OFFICErS IN THEIT OFFICIAL CAPACITY. 


1. In any suit by or against i[the Government], the 

. plaint or written statement shall be signed 
Government. by such person as the Government may, 

by general or special order, appoint in 
this behalf, ancl shall be verified by any person whom the 
Government may so appoint and who is acquainted with 
the facts of the case. 


2 . Persons being cx-officio or otherwise authorised to 
_ *v, ■ * act for the Government in respect of 

to IcWor U Govern- any judicial proceeding shall be deemed 
ment. to be the recognized agents by whom 

appearances, acts and applications under this Code 
may be made or done on behalf of the Government. 


3 . In suits by or against i[the Government], instead 

. of inserting in the plaint the name and 

0 r PI against n Gove™- description and place of residence of the 
ment. plaintiff or defendant, it shall be suffi¬ 

cient to insert the words 2 [the State of Jammu and 
Kashmir]. ___._ 

1. substuted for the words ‘‘His Highness” Government Jammu and Kashmir” 
by Act XII of 2007 [For earlier amendments see Notification 3-L/86 (as amended 
subsequently by Council No. 46 of 1935 & Act XII of 2000*] 

2. Substituted for “His Highness Government Jammu and Kashmir” by Act 
xll of 2007. 
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4. The Government pleader in any Court, or such 
Agent for Govern- other person as i [the Government] may 

ment to receive pro- Tor any Court appoint in this behalf, 

c * ss - shall h e the agent of the Government 

lor the purpose ol receiving processes against 2[the Govern-' 
ment], issued by such Court. 

5. The Court, in fixing the day for 2 [the Government] 

Fixing of day for answer to the plaint, shall allow re¬ 
appearance on be- asonable time for the necessary commu- 
haif of Government, nication with the Government through 

the proper channel, and for the issue of 
instructions to the Government pleader to appear and 
answer on behalf ot 2 [the Government] 3[xxx] and may 
extend the time at its discretion. 

6. The Court may also, in any case in which the 
Attendance of per- Government pleader is not accompanied 

questions relating"to b V P™ on the part of 2 [the Go- 
suit against Govern- vernment J, who may be able to answer 
ment. any material questions relating to the 

suit, direct the attendance of such a person. 

7. (1) Where the defendant is a public officer and, 

Extension of time on receiving the summons, considers it 
to enable public offi- proper to make a reference to the Govern- 
cer to make refer- ment before answering the plaint, he may 
ence to Government, apply to the Court to grant such exten-, 

tion of the time fixed in the summons as may be necessary 
to enable him to make such reference and to receive orders 
thereon through the proper channel. 

(2) Upon such application the Court shall extend 
the time for so long as appears to it to be necessary. 

8. (1) Where the Government undertakes the defence 

Procedure in suits °f a suit a S aiast a P ublic ° fficer ’ , the 
against public officer. Government pleader, upon being iur- 

mshed with authority to appear and 

answer the plaint, shall apply to the Court, and upon such 

application the Court shall cause a note of his authority to 

be entered in the register of civil suits. 


1 Substituted by Act X of 1996 for “His Highness. 

2 See foot note under rule 1. 

3 Words “or the Government’' deleted by Act XII of 2000. ^ 


O. 28 R 1] CODE OF CIVII, PROCEDURE, 1977 (1920 A.D.) 611 

(2) Where no application under sub-rule (1) is made 
by the Government pleader on or before the day fixed in 
the notice lor the defendant to appear and answer, the case 
shall proceed as m a suit between private parties : 

Provided that the defendant shall not be liable to arrest, 
nor his property to attachment, otherwise than in execution 

of a decree. 


ORDER XXVIII. 

Suits by or against Military A^en. 


1. (1) Where any officer or soldier actually serving 

Officers or soldiers the Government in a military capacity 

is a party to a suit, and cannot obtain 
leave of absence for the purpose ol pro¬ 
secuting or defending the suit m person, 
he may authorise any person to sue or 

defend in his stead. 


who cannot obtain 
leave may authorise 
any person to sue 
or defend for them. 


(2) The authoritv shall be in writing and shall be 
signed bv the officer or soldier in the presence of (a) his com¬ 
manding officer, or the next subordinate officer, if the party 
is himself the commanding officer, or (b) where the officer 
or soldier is serving in military staff employment, the head 
or other superior officer of the office in which he is employed. 
Such commanding or other officer shall countersign e 
authority, which shall be fied in Gout t. 

(3) When so filed the countersignature shall be suffi¬ 
cient proof that the authority was duly executed, and that the 
officer or soldier by whom it was granted could not obtain 
leave of absence for the purpose of prosecuting or defending 

the suit in person. 

Explanation.—In this Older the expression, “command- 
ing officer” means the officer in actual command for the 
time being of any regiment, corps, detachment or depot to 
which the officer or soldier belongs. 
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2. Any person authorised by an officer or a soldier to 

prosecute or defend a suit in his stead 
may prosecute or defend it in person in 
the same manner as the officer or soldier 
could do if present ; or he mav appoint 

i i ir r . a £ leadcr to P^secute or defend the suit 
on behalf of such officer or soldier. 


Person so autho¬ 
rised may act per¬ 
sonally or appoint 
pleader. 


3. Processes 


Service on person 
so authorised, or on 
his pleader, to be 
good service. 


served upon any person authorised by an 
officer or a soldier under rule 1 or upon 
any pleader appointed as aforesaid by 
such person shall be as effectual as if they 
had been served on the party in person. 


ORDER XXIX. 

Suits by or against Corporations. 

1. In suits by or against a corporation, any pleading 

Subscription and ma y he signed and verified on behalf 
verification of plea- of the corporation by the secretary or 
ing- bv any director or other principal officer 

ol the corporation who is able to deposeTo the facts of the 
case. 


2. Subject to any statutory provision regulating service 

Service on corpo- of process, where the suit is against a 
ration. corporation, the summons may be served— 


(a) on the secretary, or on any director, or other 
principal officer of the corporation, or 

• 

(b) by leaving it or sending it by post addressed to 
the corporation at the registered office, or if there is no 
registered office then at the place where the corporation 
carries on business. 


3. The Court may, at any stage of the suit, require 
Power to require the personal appearance of the. secretary 
personal attendance Qr an y Sector, or other principal 

officer of the corporation who may be 
able to answer material question relating 


of officer of corpora¬ 
tion. 


to the suit. 
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ORDER XXX 

Suits by or against Firms and Persons Carrying on 

BUSINESS IN NAMES OTHER THAN THEIR OWN. 

1. (1) Any two or more persons claiming or being 

liable as partners and carrying on busi- 
„ . . * ness in the State may sue or be sued 

in name of firm. 111 the name oi the lirm (it any) ol which 

such persons were partners at the time of 
the accruing of the cause of action, and any party to a suit 
may in such case apply to the Court for a statement of the 
names and addresses of the persons who were, at the time 
of the accruing of the cause of action, partners in such firms, 
to be furnishsd and verified in such manner as the Court 
may direct. 

(2) Where persons sue or are sued as partners in the 
name of their firm under sub-rule (1), it shall, in the case 
of any pleading or other document required by or under 
this Code to be signed, verified or certified by the plaintiff 
or the defendant, suffice if such pleading or other document 
is signed, verified or certified by any one of such persons. 

2 . (1) Where a suit is instituted by partners in the 

name of their firm, the plaintiffs or their 

ners*names. ° ^ ' pleaders shall on demand in writing by 

or on behalf of any defendant, fort a with 
declare in writing the names and places of residence of all 
the persons constituting the firm on whose behalf the suit 

is instituted^ 

(2) Where the plaintiffs or their pleader fail 
to comply with any demand made under sub-iulc (1)> <dl 
proceedings in the suit may, upon an application for that 
purpose, be stayed upon such terms as the Court may 

direct. 

(3) Where the names of the partners are declared 
in the manner referred to in sub-rule (1), the suit shall proceed 
in the same manner, and the same consequences in all res¬ 
pects shall follow, as if they had been named as plaintiffs 

in the plaint : 

Provided that all the proceedings shall nevertheless 
continue in the name of the firm. 

3. Where persons are sued as partners in the name of 
Service. their firm, the summons shall be served 

either— 
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(a) upon any one or more of the partners, or 

(b) at the principal place at which the partnership 
business is carried on within the State upon any person 
having at the time of service, the control or management 
of the partnership business there, 

as the Court may direct ; and such service shall be deemed 
good service upon the firm so sued, whether all or any of 
the partners are within or without the State : 

Provided that, in the case of a partnership, which has 
been dissolved to the knowledge of the plaintiff before the 
institution of the suit, the summons shall be served upon 
everv person within the State whom it is sought to make 
liable. 


4. (1) Notwithstanding anything contained in sec- 

Right of suit on tlon 45 of the Contract Act, J977, where 
leath of partner. two or more persons may sue or be sued in 

the name of a firm under the foregoing 
provisions and any of such persons dies, whether before the 
institution or during the pendency of any suit, it shall not 
be necessary to join the legal representative of the deceased 
as a party to the suit. 


(2) Nothing in sub-rule (1) shall limit or otherwise 
affect any right which the legal representative of the deceased 
may have— 

(a) to apply to be made a party to the suit, or 

(b) to enforce any claim against the survivor or 

survivors. 


5. Where a summons is issued to a firm and is served 

Notice in what in the manner provided by rule 3 every 
capacity served. person upon whom it is served shall be 

informed by notice in writing given at 
the time of such service, whether he is served as a partner 
or as a person having the control or management of the part¬ 
nership business, or in both characters, and, in default of such 

notice, the person served shall be deemed to be served as 
a partner, 
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6 . Where persons are sued as partners in the name of 

. their firm, they shall appear individually 

partners rance ° in their own names, but all subsequent 

proceedings shall, nevertheless, continue 

in the name of the firm. 

7 . Where a summons is served in the manner pro¬ 

vided bv rule 3 upon a person having 

cept°bTpa a r r t a ner e s eX_ the control or management of the part- 

nership business, no appearance by him 

shall be necessary unless he is partner of the firm sued. 

8. Anv person served with summons as a partner 

under rule 3 may appear under protest, 

denying that he*is a partner, but such 
Appearance under iarance shal l not preclude the plain- 

p ‘ tiff from otherwise serving a summons 

on the firm and obtaining a decree against the firm in de¬ 
fault of appearance where no partner has appeared. 

9. This Order shall apply to suits between a firm and 

one ©r more of the partners therein and 
Suits between co- ^ su i ts between firms having one or more 

partners * partners in common ; but no execution 

shall be issued in such suits except by leave of the Court 
and on an application for leave to issue such execution, all 
such accounts and inquiries may be directed to be taken and 
made and directions given as may be just. 

10 . Any person carrying on business in a name oi 

style other than his own name may be 

Suit against person sued in such name or sty l c a s if it were 

"than a firm name ; and, so far as the nature 
his own. of the case will permit, all rules under 

this Order shall apply. 


ORDER XXXI. 

Suits by or against Trustees, Executors and 

Administrators. 

1. In all suits concerning property vested in a trustee, 
Representation of executor or administrator, where the^on- 
beneficiaries in suits tendon is between the persons bene- 

concerning property : iiinterested in -such property and 

vested in trustees, tr' , ^ +rtl£ ,* AP pvpmtnr 

etc a third person, the trustee, executor, 

or administrator shall represent the persons so interested, 
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and n shall not ordinarily he necessary to make them parties 

o° *• - 


2. Where there are several trustees, executors or 
Joinder of trus- administrators, thev shall all be made 

ad^inlsTr^ 5 Tth^ “ ^ ^ " mOK 


Provided 
their testator’s 
trators outside 


that the executors who have not proved 

j 6 anc ’ 1 tr ustees, executors and adnnnis- 
t ie otate, need not be made parties. 


3. Unless the Court directs otherwise, the husband 

Husband of mar- a married trustee, administratrix or 

jo!n. eXeCUtriXnott ° executrix sha11 not as such be a party 

to a suit by or against her. 


ORDER XXXII. 

Suits by or against Minors and Persons of 

Unsound Mind. 


1. Every suit by a minor shall be instituted in his 

Minor to sue by name by a person who in such suit shall 
next friend. be called the next friend of the minor. 


2. (1) Where suit is instituted by or on behalf of a 

where suit is in- mbior without a next friend, the de¬ 
stituted without next fendant may apply to have the plaint 
friend, plaint to be taken off the file, with costs to be paid 
a en o e e. by t h e pl eac j er or other person by 
whom it was presented. 


(2) Notice of such application shall be given to such 
person, and the Court, after hearing his objections (if any), 
may make such order in the matter as it thinks fit. 

3. (1) Where the defendant is a minor, the Court, 

on being satisfied of the fact of his mi- 
Guardian for the noritv, shall appoint a proper person 

by Court for minor to . be guardian for the suit for such 
defendant. minor. 
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(2) An order for the appointment of a guardian for 
the suit may be obtained upon application in the name 
and on behalf of the minor or by the plaintiIF. 

(3) Such application shall be supported by an affida¬ 
vit verifying the fact that the proposed guardian has no 
interest in the matters in controversy in the suit adverse to 
that of the minor and that he is a fit person to be so appointed. 

(4) No order shall be made on any application under 
this rule except upon notice to the minor and to any guardian 
of the minor appointed or declared by an authority compe¬ 
tent in that behalf, or, where there is no such guardian, 
upon notice to tne father or other natural guardian of the 
minor, or, where there is no father or other natural guardian, 
to the person in whose care the minor is, and after hearing 
any objection which may be urged on behali of any person 
served with notice under this sub-rule. 

i[(5) A person appointed under sub-rule (1) to be 
guardian for the suit for a minor shall, unless his appoint¬ 
ment is terminated by retirement, removal or death, continue 
as such throughout all proceedings arising out of the suit 
including proceedings in any appellate or revisional Court 
and any proceeding in the execution of a decree.] 

4 . (1) Any person who is of sound mind and has 

Who may act as attained majority may act as next friend 

next friend or be Q f a m inor or as his guardian for the suit: 
appointed guardian ° 

for the suit. 

Provided that the interest of such person is not adverse 
to that of the minor and that he is not, in the case of a next 
friend, a defendant, or, in the case of a guardian for the suit, 
a plaintiff. 

(2) Where a minor has a guardian appointed or de¬ 
clared by competent authority, no person other than such 
guardian shall act as the next friend of the minor or be ap¬ 
pointed his guardian for the suit unless the Court consi¬ 
ders for reasons to be recorded that it is for the minor s 
welfare that another person be permitted to act or be 
appointed, as the case may be. 


1. Sub-rule (5) added by Act VI of 1995 
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(3) No person shall without his consent be appointed 
guardian for the suit. 


(4) Where there is no other person fit and willing to 
act as guardian for the suit, the Court may appoint any of 
its officers to be such guardian, and may direct that the 
( osts to be incurred by such officer in the performance of his 
duties as such guardian shall be borne either by the parties 
or by any one of more of the parties to the suit, or out of any 
fund in Court in which the minor is interested, and may 
give directions for the repayment or allowance of such costs 
as justice and the circumstances of the case may require. 


5. (1) Every application to the Court on behalf of a 

minor, other than an application under 

rr^?Jl Seniat i7■ °i rule 30 > sub-rule (2), shall be made by 

or guardian for the llls liext tnen d or by his guardian for 
suit. the suit. 


f2) Every order made in a suit or on any application, 
before the Court in or by which a minor is in any Why con¬ 
cerned or affected, without such minor being represented by 
a next friend or guardian for the suit, as the case may be,, 
may be discharged, and, where the pleader of the party 
at whose instance such order was obtained knew, or might 
reasonably have known, the fact of such minority, with costs 
to be paid by such pleader. 

6. (1) A next friend or guardian for the suit shall not, 

Receipt by next without the leave of the Court, receive 
£ l r er f? ° r guardian any money or other movable property 

perty under decree on beh all Ot a minor either— 
for minor. 

(a) by way of compromise before decree or order, or 

(b) under a decree or order in favour of the minor. 

(2) Where the next friend or guardian for the suit 
has not been appointed or declared by competent authority 
to be guardian of the property of the minor, or, having 
been so appointed or declared, is under any disability known 
to the Court to receive the money or other movable property, 
the Court shall, if it grants him leave to receive the property, 
require such security and give such directions as will, in its 
opinion, sufficiently protect the property from waste and en¬ 
sure its proper application, 
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7 . (1) No next friend or guardian for the suit shall, 

without the leave of the Court, expressly 
Agreement of com- recorded in the proceedings, enter into 

friend or guardian an Y agreement or compromise on behalf 
for the suit. of a minor with reference to the suit in 

which he acts as next friend or guardian. 

(2) Any such agreement or compromise entered into 
without the leave of the Court so recorded shall be voidable 
against all parties other than the minor. 


8. (1) Unless otherwise ordered by the Court, a next 

Retirement of next friend shall not retire without first pro¬ 
friend. curing a fit person to be put in his place 

and giving security for the costs already incurred. 

(2) The application for the appointment of a new 
next friend shall be supported by an affidavit showing the 
fitness of the person proposed, and also that he has no interest 
adverse to that of the minor. 


9 . (1) Where the interest of the next friend of a minor 

Removal of next is adverse to that of the minor or where 
friend. he is so connected with a defendant whose 

interest is adverse to that of the minor as to make it unlikely 
that the minor’s interest will be properly protected by him, 
or w'here he does not do his duty, or, during the pendency 
• of the suit, ceases to reside within the State, or for any other 
sufficient cause, application may be made on behalf of the 
minor or by a defendant for his removal ; and the Court, 
if satisfied of the sufficiency of the cause assigned, may 
order the next friend to be removed accordingly, and make 
such other order as to costs as it thinks fit. 

(2) Where the next friend is not a guardian appointed 
or declared by an authority competent in this behalf, and 
an application is made by a guardian so appointed or dec¬ 
lared, who desires to be himself appointed in the place of 
the next friend, the Court shall remove the next friend unless 
it considers, for leasons to be recorded by it, that the guardian 
ought not to be appointed the next friend ot the minor, and 
shall thereupon appoint the applicant to be next friend 
in his place upon such terms as to the costs already incurred 
in the suit as it thinks fit. 
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10. (1) Ol the retirement, removal or death of the 

stay of procee- J ,cx ^ f'nend of a minor, further proceed- 
dings on removal, nigs shall be stayed until the appoint¬ 
ed, Of next friend, ment of a next friend in his place. - 

(2) Where the pleader of such minor omits, within 
a reasonable time, to take steps to get a new next friend 
appointed, any person interested in the minor or in the matter 
in issue may apply to the Court for the appointment of one, 
and the Court may appoint such person as it thinks fit. 

11. (]) Where the guardian for the suit desires to retire 

Retirement, remo- or does j not do his duty, or where other 
vai or death Of guar- sufficient ground is made to appear, the 
d.an for the suit Court may permit such- guardian to retire 

or may remove him, and may make such 
order as to costs as it thinks fit. 


(2) Where the guardian for the suit retires, dies or 
is removed by the Court during the pendency of the suit, 
the Court shall appoint a new guardian in his place. 


12. (1) A 

Course to be 
followed by minor 
plaintiff or applicant 
on attaining majori¬ 
ty. 


minor plaintiff or a minor not a party to a 
suit on whose behalf an application is 
pending shall, on attaining majority, 
elect whether he will proceed with the 
suit or application. 


(2) Where he elects to proceed with the suit or appli¬ 
cation, he shall apply for an order discharging the next friend 
and for leave to proceed in his own name. 


(3) The title of the suit or application shall in such 
case be corrected so as to read henceforth thus :— 

* A. B., late a minor, by C. D., his next friend, but 
now having attained majority.” 

(4) Where he elects to abandon the suit or 
application, he shall, if a sole plaintiff or sole applicant, 
apply for an order to dismiss the suit or application on re¬ 
payment of the costs incurred by the defendant or opposite 
party or which may have been paid by his next friend. 

(5) Any application under this rule may be made 
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ex-par it • but no order discharging a next friend and permit¬ 
ting a minor plaintiff to proceed in his own name shall be 
made without notice to the next friend. 


(1) Where a minor co-plaintiff on attaining ma- 

jority desires to repudiate the suit, he 

plaintiff 6 *'attaining shall apply to have his name struck out 
majority desires to as co-plaintiff ; and the Liourt. it it nnas 
repudiate juit that } ie 1S no t a necessary party, shall 

dismiss him from the suit on such terms as to costs or other- 

wise as : t thinks fit. 


(2) Notice of the application shall be served on the 
next friend, on any co-plaintiff and on the defendant. 

(3) The costs of all parties of such application, and 
of all or any proceedings theretofore had in the suit, shall 
be paid by such persons as the Court directs. 

(4) Where the applicant is a necessary party to the 
suit, the Court may direct him to be made a defendant. 


14 . (1) A minor on attaining majority may, if a sole 

• ' t plaintiff, applv that a suit institued in his 

im~° n s^t ° r name by his next friend be dismissed 

on the ground that it was unreasonable 

or improper. 

• 

n\ Notice of the application shall be served on all 
the parties concerned ; and the Court, upon being satisfied 
of such unreasonableness or impropriety, may grant the 

application and order the next friend to pay the costs of all 
parties in respect of the application and of anything done m 
the suit, or make such other order as it thinks fit. 

15 The provisions contained in rules 1 to 14, so far as 

they are applicable, shall extend to per¬ 
sons adjudged to be of unsound mind 
and to persons who though not so ad¬ 
judged are found by the Court on inquiry, 
by reason of soundness of mind or mental 
infirmity, to be incapable of protecting their interests 
when suing or being sued. 


Application of 
rules to persons of 
unsound mind. 
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16. Nothin* in this Order shall apply to a Sovereign 
, „ . " Prince or Ruling Chief suing or being 

and Chfefs r ^ sued in the name of his State, or being 

sued by direction of i[the Government] 
in the name of an agent or m any other name, or shall be 
construed to affect or in any way derogate from the provi¬ 
sions of any local law for the time being in force relating to 
suits by or against minors or by or against lunatics or other 

persons of unsound mind. 


ORDER XXXIII. 


Suits by Paupers. 


1. Subject to the following provisions, any suit may 
. 4 . be instituted bv a pauper. 

Suits may be insti- ' 1 

luted in forma 
pauperis. 


Explanation .—A person is a “pauper” when he is not 
possessed of sufficient means to enable him to pay the lee 
prescribed by law for the plaint in such suit or, where no 
such fee is prescribed, when he is not entitled to property 
worth one hundred rupees other than his necessary wearing- 
apparel and the subject-matter of the suit. 


2. Everv application for permission to sue as a pauper 
contents o£ appli- shall contain the particulars required 

cation. in regard to plaints in suits . a schedule 

of any movable or immovable property belonging to the 
applicant, with the estimated value thereof, shall be annexed 
thereto ; and it shall be signed and verified in the manner 
prescribed for the signing and verification of pleadings. 

3. Notwithstanding anything contained in these rules, 

: the application shall be presented to the 

Presentation of —v# 1 . 1 _ -- 1!_.A « wa**C<AVl Utilise 


application. 


- LI --jl - 

Court by the applicant in person, unless 
he is exempted from appearing m Court, 
in which case the application may be presented by an 
authorised agent who can answer all material questions 
relating to the application, and who may be examined in 
the same manner as the party represented by him might 
have been examined had su ch party attended m perso n- 

1 . Substituted for “His Highness” by Act X of 2010. 
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4. (1) Where the application is in proper form and 

. , dulv presented, the Court may, if it 

app™ thinks fit, examine the applicant, or his 

agent when the applicant is allowed to appear by agent, 
regarding the merits of the claim and the property ol the 

applicant. 

(2) Where the application is presented by an agent, 

the Court may, if it thinks fit, order that 

if presented by the applicant be examined by a commis- 

agent, Court may s j on i n the manner in which the exami- 

order applicant to be nat j on Q f an absent witness may be 

examined by com- 

mission- taken. 

5. The Court shall reject an application for permission 

Rejection of appli- to sue as a pauper— 
cation. 


(a) where it is not framed and presented in the 
manner prescribed by rules. 2 and 3, or 


(b) where the applicant is not a pauper, or 

(c) where he has, within two months next before 
the presentation of the application, disposed of any property 
fraudulently or in order to be able to apply for permission 

to sue as a pauper, or 

(d) where his allegations do not show a cause of 
action, or 


(e) where he has entered into any agreement with 
reference to the subject-matter of the proposed suit under 
which any other person has obtained an interest in such 

subject-matter. 


6 . Where the Court sees no reason to reject the appli- 

£ cation on any of the grounds stated in 

receiving °' evidence rule 5, it shall fix a day (of which at least 
of applicant’s pau- ten days’ clear notice shall be given to 
perism. the opposite party and the Government 

pleader) for receiving such evidence as the applicant may 
adduce in proof of his pauperism and for hearing any evi** 
decnce which may be adduced in disproof thereof. 
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7. (1 ) On the day so fixed or as soon thereafter as may 

Procedure at hea- be convenient, the Court shall examine 
ing - the witnesses (if any) produced by either 

party and may examine the applicant or his agent, and shall 
make a memorandum of the substance of their evidence. 

(2) The Court shall also hear any argument which 
the parties may desire to offer on the question whether, 
on the face of the application and of the evidence (if any) 
taken by the Court as herein provided, the applicant is or 
is not subject to any ol the prohibitions specified in rule 5. 

(3) The Court shall then either allow or refuse to 
allow the applicant to sue as pauper. 


8 . Where the application is granted, it shall be num- 

Procedure if appli- bered and registered, and shall be deemed 
cation admitted. the plaint in the suit, and the suit 'shall 

proceed in all other respects as a suit 
instituted in the ordinary manner, except that the plaintiff 
shall not be liable? to pay any court-fee (other than fees 
payable for service of process) in respect of any petition, 
appointment of a pleader or other proceeding connected 
with the suit. It shall, however, be within the competence 
of the Court in case of the extreme povertv of the plaintiff 
to exempt him from payment of process fees. 


9 . The Court may, on the application of the defen- 
Dispaupering. _ dant, or of the Government pleader, 

of which seven days’ clear notice ill writ¬ 
ing has been given to the plaintiff, order the plaintiff to be 
dispaupered— 


(a) if he is guilty of vexatious or improper conduct 
in the course of the suit ; 

(b) if it appears that his means are such that he 
ought not to continue to sue as a pauper ; or 

(c) if he has entered into any agreement with reference 
to the subject-matter of the suit under which any other 
person has obtained an interest in such subject-matter. 
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10 . Where the plaintiff succeeds in the suit, the Court 

shall calculate the amount of court-fees 

Costs where pau- which would have been paid by the 
per succeeds. plaintiff if he had not been permitted to 

sue as a pauper ; such amount shall be 
recoverable by tiie Government from any party ordered by 
the decree to pay the same, and shall be a first charge on the 
subject-matter of the suit. 


11 . Where the plaintiff fails in the suit or is dispaupered 

or where the suit is withdrawn or dismis- 

Procedure where , 
pauper fails. scc * > 


(a) because the summons for the defendant to appear 
and answer has not been served upon him in consequence of 
the failure of the plaintiff to pay the court-fee or postal 
charges (if any) chargeable for such service, or 

(b) because the plaintiff does not appear when the 
suit is called on for hearing, 

the Court shall order the plaintiff, or any person added 
as a co-plaintiff to the suit, to pay the court-fee which would 
have been paid by the plaintiff if he had not been permitted 

to sue as a pauper. 


l fll-A. Where the suit abates by reason of the death 

of the plaintiff or of any person added as 
.... a co-plaintiff, the Court shall order that 

"Procedure 1 * 3 where the amount of court-fee which would have 

been paid bv the plaintiff if he had not 

been permitted to sue as a pauper shall be recoverable by 
the Government from the estate of the deceased plaintiff] 

12 . The Government shall have the right at any time 
„ to apply to the Court to make an order 

a p G p r?or n pU m ent for the payment of court-fees under rule 
of court-fees. 10 2 [rule 11 or rule 1I-A.J. 


13 . All matters arising between the Government and 

anv party to the suit under rule 1U, rule 
Government to be > fr f H-Al or rule 12 shall be dec- 

med to be,question arising between the 

parties to the suit within the meaning of section 47. 


1. Rule U-A inserted by Act XVII of 2000. 

2., Substituted ibid for “or rule II 

3. Inserted ibid 
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'[ 14 . Where an order is made under rule 10, rule 11 

Recovery of am- ° r rU,e 1 1 ' A > ! h , c C ° urt sha11 forthwith 
ount of Court-fees. cause a copy ot the decree or order to be 

forwarded to the Collector who may, 
without prejudice to any other mode of recovery, recover 
the amount of Court-fees specified therein from the person 
or property liable for the payment as if it were an arrear of 
land revenue.] 


15. An order refusing to allow the applicant to sue 

as a pauper shall be a bar to any subse- 
sai to allow quent application of the like nature by 
mt to sue as him in respect of the same right to sue ; 


Refusal to allow quent application ot the like nature by 
applicant to sue as him in respect of the same right to sue ; 

quent r ap°piication S of but the applicant shall be at liberty to 
like nature. institute a suit in the ordinary manner 

in respect of such right, provided that he 
first pays the costs (if any) incurred by the Government and 
by the opposite party in opposing his application for leave 
to sue as a pauper. 


16 . 


Costs 


• m 

The costs of an application for permission to sue 
as a pauper and of an inquiry into pauper¬ 
ism shall be costs in the suit. 


ORDER XXXIV. 

Suits relating to Mortgages of Immovable Property. 

1. Subject to the provisions of this Code, all persons 

having an interest either in the mort- 
Parties to suits gage-securitv or in the right of redemp- 

for foreclosure, sale tion sha H b e joined as parties to any 
and redemption. . , . . . r 

suit relating to the mortgage. 

Explanation .—A puisne mortgagee may sue for fore¬ 
closure or for sale without making the prior mortgagee a 
party to the suit ; and a prior mortgagee need not be joined 
in a suit to redeem a subsequent mortgage. 

2 [2. (1) In a suit for foreclosure, if the plaintiff sue- 

Preliminary decree «eds, the Court shall pass a preliminary 
in foreclosure suit. decree 


1. Rule 14 substutited by Act XVII of 2000. 

2. Rules 2 to 8 substituted by Act VII of 1996. 
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(a) ordering that an account be taken of what was 
due to the plaintiff at the date of such decree for— 

(i) principal and interest on the mortgage, 

(ii) the costs of suit, if any, awarded to him, and 

(lii) other costs, charges and expenses properly 
incurred by him up to that date in respect of 
his mortgage-security, together with interest 
thereon ; or 

(b) declaring the amount so due at that date ; and 

(c) directing— 

(i) that, if the defendant pays into Court the 
amount so found or declared due on or before 
such date as the Court may fix within six 
months from the date on which the Court 
confirms and countersigns the account taken 
under clause (a), or from the date on which 
such amount is declared in Court under clause 
(b), as the case may be, and thereafter pays 
such amount as may be adjudged due in 
respect of subsequent costs, charges and 
expenses as provided in rule 10, together with 
subsequent interest, on such sums respectively 
as provided in rule 11, the plaintiff shall 
deliver up to the defendant, or to such person 
as the defendant appoints, all documents in 
his possession or power relating to the mort¬ 
gaged property, and shall, if so required, re¬ 
transfer the property to the defendant at his 
cost free from the mortgage and from all in¬ 
cumbrances created by the plaintiff or any 
person claiming under him, or, where the 
plaintiff claims by derived title, by those 
under whom he claims, and shall also, if 
necessary put the defendant in possession of 
the property ; and 

(ii) that, if payment of the amount found or dec¬ 
lared due under or by the preliminary decree 
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is not made on or before the date so fixed, 
or the defendant fails to pay, within such time 
as the Court may fix, the amount adjudged 
due in respect of subsequent costs, charges, 
expenses and interest, the plaintiff shall be 
entitled to apply for a final decree debarring 
the defendant from all right to redeem the 
property. 

(2) The Court may, on good cause shown and upon 
terms to be fixed by the Court, from time to time, at any 
time before a final decree is passed, extend the time fixed 
for payment of the amount found or declared due under 
sub-rule (1) or of the amount adjudged due in respect of 
subsequent costs, charges, expenses and interest. 

(3) Where, in a suit for foreclosure, subsequent mort¬ 
gagees or persons deriving title from, or subrogated to the 
rights of, any such mortgagees are joined as parties, the 
preliminary decree shall provide for the adjudication of 
the respective rights and liabilities of the parties to the suit 
in the manner and form set forth m Form No. 9 or Form 
No. 10, as the case may be, of Appendix D with such varia¬ 
tions as the circumstances of the case may require. 

3. (1) Where, before a final decree debarring the 

Final decree in defendant from all right to redeem the 
foreclosure suit. mortgaged property has been passed, the 

defendant makes payment into Court of 
all amounts due from him under sub-rule (1) of rule 2, the 
Court shall, on application made by the defendant in this 
behalf, pass a final decree,— 

(a) ordering the plaintiff to deliver up the documents 
referred to in the preliminary decree, 


and, if necessary,— 

(b) ordering him to re-transfer at the cost of the 
defendant the mortgaged property as directed in the said 
decree, 

and, also, if necessary,— 

(c) ordering him to put the defendant in possession 

of the property. 
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(2) Where payment in accordance with sub-rule (1) 
has not been made, the Court shall, on application made 
by the plaintiff in this behalf, pass a final decree declaring 
that the defendant and all persons claiming through 'Dr 
under him are debarred from all right to redeem the mortga¬ 
ged property also, if necessary, ordering the defendant to 
put the plaintiff in possession of the property. 

(3) On the passing of a filial decree under sub-rule 
(2), all liabilities to which the defendant is subject in res¬ 
pect of the mortgage or on account of the suit shall be de¬ 
emed to have been discharged. 


4 . (1) In a suit for sale, if the plaintiff succeeds, the 

Court shall pass a preliminary decree to 
_ .. . _ , the effect mentioned in clauses (a), (b) 

in suit™" sale. and (c) (i) of sub-rule (1) of rule 2, and 

further directing that, in default of the 
defendant paying as therein mentioned, the plaintiff shall 
be entitled to apply for a final decree directing that the 
mortgaged property or a sufficient part thereof be sold, and 
the proceeds of the sale (after deduction therefrom of the 
expenses of the sale) be paid into Court and applied in 
payment of what has been found or declared under or by 
the preliminary decree due to the plaintiff, together with 
such amount as may have been adjudged due in respect of 
subsequent costs, charges, expenses and interest, and the 
balance, if any, be paid to the defendant or other persons 
entitled to receive the same. 


(2) The Court may, of its own motion or on good 
cause shown and upon terms to be fixed by the Court, from 
time to time, at any time before a final decree for sale is 
passed, extend the time fixed for the payment of the amount 
found or declared due under sub-rule (1) or of the amount 
adjudged due in respect of subsequent costs, charges, expen¬ 
ses and interest. 


(3) In a suit lor foreclosure in the case of an anoma- 
J lous mortgage, if the plaintiff succeeds, 

safeTn foreclosure the Court may, at the instance of any 
suit. party to the suit or of any other person 

interested in the mortgage-security or the right of redemp- 
tion, pass a like decree (in lieu of a decree for foreclosure) 
on such terms as it thinks fit, including the deposit in Court 
of a reasonable sum fixed by the Court to meet the expenses 
of the sale and to secure the performance of the terms. 
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(4) Where, in a suit for sale or a suit for foreclosure 
in which sale is ordered, subsequent mortgagees or persons 
deriving title from, or subrogated to the rights of, any 
such mortgagees are joined as parties, the preliminary decree 
referred to in sub-rule (1) shall provide for the adjudication 
of the respective rights and liabilities of the parties to the 
suit in the manner and form set forth in Form No. 9, Form 
No. 10 or Form No. 11, as the case may be, of Appendix 
D with such variations as the circumstances of the case may 
require. 


5, (1) Where, on or before the day fixed or at any 

Final decree in tlTnG before the confirmation of a sale 
suit for sale. made in pursuance of a final decree passed 

under sub-rule (3) of this rule, the defen¬ 
dant makes payment into Court of all amounts due from 
him under sub-rule (1) of rule 4, the Court shall, on appli¬ 
cation made by the defendant in this behalf, pass a final 
decree or, if such decree has been passed, an order— 

(a) ordering the plaintiff to deliver up the docu¬ 
ments referred to in the preliminary decree, 

and, if necessary,— 

(b) ordering him to transfer the mortgaged property 
as directed in the said decree, 

and, also, if necessary,— 

(c) ordering him to put the defendant in possession 
of the property. 

(2) Where the mortgaged property or part thereof 
has been sold in pursuance of a decree passed under sub¬ 
rule (3) of this rule, the Court shall not pass an order under 
sub-rule (1) of this rule, unless the defendant, in addition 
to the amount mentioned in sub-rule (1), deposits in Court 
for payment to the purchaser a sum equal to 5 per cent, of 
the amount of the purchase money paid into Court by the 
purchaser. 

Where such deposit has been made, the purchaser 
shall be entitled to an order for repayment of the amount of 
the purchase-money paid into Court by him, together 
with a sum equal to 5 per cent, thereof. 
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(3) Where payment in accordance with sub-rule (1) 
has not been made, the Court shall, on application made 
by the plaintiff in this behalf, pass a final decree directing 
that the mortgaged property or a sufficient part thereof be 
sold, and that the proceeds of the sale be dealt with in the 
manner provided in sub-rule (1) of rule 4. 

e 

6 . Where the net proceeds of any sale held under 
_ . . , the last preceding rule are found insuffi- 

ance due on motgage cient to pay the amount due to the 
in suit for sale. plaintiff, the Court, on application by 

him may, if the balance is legally recoverable from the defen¬ 
dant otherwise than out of the property sold, pass a decree 
for such balance. 


7. (1) In 

Preliminary decree 
in redemption suit. 


a suit for redemption, if the plaintiff suc¬ 
ceeds, the Court shall pass a prelimi¬ 
nary decree— 


(a) ordering that an account be taken of what was 
due to the defendant at the date of such decree for— 


(i) principal and interest on the mortgage, 

(ii) the costs of suit, if any, awarded to him, and 

(iii) other costs, charges and expenses properly 
incurred by him up to that date, in respect 
of his mortgage-security, together with inte¬ 
rest thereon ; 


or 

(b) declaring the amount so due at that date ; and 

(c) directing— 

(i) that, if the plaintiff pays into Court the 
amount so found or declared due on or before 
such date as the Court may fix within six 
months from the date on which the Court 
confirms and countersigns the account taken 
under clause (a), or from the date on which 
such amount is declared in Court under clause 
(b), as the case may be, and thereafter pays 
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such amount as may be adjudged due in res¬ 
pect of subsequent costs, charges and expen¬ 
ses as provided in rule 10 together with 
subsequent intereest on such sums respectivelv 
as provided in rule 11, the defendant, shall 
deliver up to the plaintiff, or to such person 
as the plaintiff appoints, all documents in his 
possession or power relating to the mortgaged 
property, and shall, if so required, re-transfer 
the property to the plaintiff at his cost free 
from the mortgage and from all incumbrances 
created by the defendant or any person claim¬ 
ing under him, or, where the defendant 
claims by derived title, by those under whom 
he claims, and shall also, if necessary, put 
the plaintiff in possession of the property; 
and 

(ii) that, if payment of the amount found or dec¬ 
lared due under or by the preliminary decree 
is not made on or bciore the date so fixed, or 
the plaintiff fails to pay, within such time 
as the Court may fix, the amount adjudged 
due in respect of subsequent costs, charges, 
expenses and interests, the defendant shall 
be entitled to apply for a final decree— 

(a) in the case of a mortgage other than a 
unsufructuary mortgage, a mortgage 
by conditional sale,or an anomalous mort¬ 
gage the terms ol which provide for fore¬ 
closure only and not for sale, that the 
mortgaged property be sold, or 

(b) in the case of a mortgage by conditional 
sale or such an anomalous mortgage as 
aforesaid, that the plaintiff be debarred 
from all right to redeem the property. 

(2) The Court may, on good cause shown and upon 
terms to be fixed by the Court, from time to time, at any 
time before the passing of a final decree for foreclosure or 
sale, as the case may be, extend the time fixed for the pay¬ 
ment of the amount found or declared due under sub-rule 
(1) or of the amount adjudged due in respect of subsequent 
costs, charges, expenses and interest. 
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8 . (1) Where, before a final decree debarring the 

. . plaintiff from all right to redeem the 

redemption suit. mortgaged property has been passed or 

before the confirmation of a sale held in 
pursuance of a final decree passed under sub-rule (3) of this 
rule, the plaintiff makes payment into Court of all amounts 
due from him under sub-rule (1) of rule 7, the Court shall, 
on application made by the plaintiff in this behalf, pass a 
final decree or, il such decree has been passed, an order— 

(a) ordering the defendant to deliver up the docu¬ 
ments referred to in the preliminary decree,- 


and, if necessary, — 

(b) ordering him to re-transfer at the cost of the 
plaintiff the mortgaged property as directed in the said 
decree, 

and, also, if necessary,— 

(c) ordering him to put the plaintiff in possession 
of the property. 

(2) Where the mortgaged property or a part thereof 
has been sold in pursuance of a decree passed under sub-rule 
(3) of this rule, the Court shall not pass an order under 
sub-rule (1) of this rule, unless the plaintiff, in addition to 
the amount mentioned in sub-rule (1), deposits in Court 
for payment to the purchaser a sum equal to five per cent, of 
the amount of the purchase-moncv paid into Court by the 
purchaser. 

Where such deposit has been made, .the purchaser shall 
be entitled to an order for repayment of the amount of the 
purchase-money paid into Court by him, together with a 
sum equal to five per cent, thereof. 


(3) Where payment in accordance with sub-rule (1) 
has not been made, the Court shall, on application made 
by the defendant in this behalf,— 

(a) in the case of a mortgage by conditional sale or 
of such an anomalous mortgage as is hereinbefore referred 
to in rule 7, pass a final decree declaring that the plaintiff 
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and all persons claiming under him are debarred from all 
right to redeem the mortgaged property and, also, if 
necessary, ordering the plaintiff to put the defendant in 
possession of the mortgaged property ; or 


(b) in the case of any other mortgage, not being a 
usufructuary mortgage, pass a final decree that the mort¬ 
gaged property or a sufficient part thereof be sold, and the 
proceeds of the sale (after deduction therefrom of the expenses 
of the sale) be paid into Court and applied in payment of 
what is found due to the defendant, and the balance, if any, 

be paid to the plaintiff or other persons entitled to receive 
the same.] 


i [8-A. Where the net proceeds of any sale held under 

Recovery of baia- * 1 ^ ^ ast preceding rule are found insuffi- 
nce due on mortgage cient to pav the amount due to the 

tion. Uit f0r redemp " defendant, the Court, on application by 
’ him, may, if the balance is legally recover¬ 

able from the plaintiff otherwise than out of the property 
sold, pass a decree for such balance.] 

9. Notwithstanding anything hereinbefore contained, 

if it appears, upon taking the account 
°* cr f r he !? ?°" referred to in rule 7, that nothing is due 

or where mortgagee to the defendant or that he has been 
has been over-paid, overpaid, the Court shall pass a decree 

directing the defendant, if so required, 
to transfer the property and to pay to 
the plaintiff the amount which may be found due to him ; 
and the plaintiff shall, if necessary, be put in possession of 
the mortgaged property. 


2 [ 10 . In finally adjusting the amount to be paid to 

a mortgagee in case of a foreclosure, sale 

Cost of mortgagee ^ 

subsequent to decree, m the case of costs of the suit the con¬ 
duct of the mortgagee has been such as to 
disentitle him thereto, add to the mortgage-money such 
costs of the suit and other costs, charges and expenses as have 
been properly incurred by him since the date of the prelimi¬ 
nary decree for foreclosure, sale or redemption up to the 
time of actual payment. 


1. Rule 8-A added by Act VII of 1996. 

2. Rules 10 and 11 substituted ibid. 
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11 . In any decree passed in a suit for foreclosure, sale 
Payment of inte- or redemption, where interest is legally 
rest. recoverable, the Court may order pay¬ 

ment ot interest to the mortgagee as follows, namely :— 


(a) interest up to the date on or before which pay¬ 
ment of the amount found or declared due is under the 
preliminary decree to be made by the mortgagor or other 
person redeeming the mortgage— 

(i) on the principal amount found or declared due 
on the mortgage,—at the rate payable on the 
principal, or, where no such rate is fixed, at such 
rate as the Court deems reasonable, 

(ii) on the amount of the costs of the suit awarded 
to the mortgagee,—at such rate as the Court 
deems reasonable from the date of the preliminary 
decree, and 

(iii) on the amount adjudged due to the mortgagee 
for costs, charges and expenses properly incur¬ 
red by the mortgagee in respect of the mortgage- 
security up to the date of the preliminary decree 
and added to the mortgage-money,—at the rate 
agreed between the parties, or, failing such rate, 
at the same rate as is payable on the principal, 
or failing both such rates, at nine per cent, per 
annum ; and 


(b) subsequent interest up to the date of realisation 
or actual payment at such rate as the Court deems reason¬ 
able— 


(i) on the aggregate of the principal sums speci¬ 
fied in clause (a) and of the interest thereon 
as calculated in accordance with that clause ; 
and 

(ii) on the amount adjudged due to the mort¬ 
gagee in respect of such further costs, charges 
and expenses as may be payable under 
rule 10.] 
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12. Where any property the sale of which is directed 

Sale Of property unc,cr this Order is subject to a prior 
subject to prior mortgage, the Court may, with the con- 
mortgage. sent of the prior mortgagee, direct that 

tnr property be sold free from the same, giving to such 
prior mortgagee the same interest in the proceeds of the 
sale as he had in the property sold. 

13 . (1) Such proceeds shall be brought into Court 

Application of pro- and applied as iollows :— 
cceds. 


first, in payment of all expenses incident to the sale 
or properly incurred in any attempted sale; 

secondly, in payment of whatever is due to the prior 
mortgagee on account of the prior mortgage, 
and of costs, properly incurred in connec¬ 
tion therewith ; 

thirdly, in payment of all interest due on account 
of the mortgage in consequence whereof the 
sale was directed, and of the costs of the suit 
in which the decree directing the sale was 
made ; 

fourthly, in payment of the principal money due 
on account of that mortgage ; and 

lastly, the residue (if any) shall be paid to the person 
proving himeslf to be interested in the pro¬ 
perty sold, or if there are more such persons 
than one, then to such persons according to 
their respective interests therein or upon 
their joint receipt. 

I 

(2) Nothing in this rule or in rule 12 shall be deemed to 
affect the powers conferred by section 57 of the Transfer of 
Property Act, 1977. 

14 . Where a mortgagee has obtained a decree for the 

Suit for sale ne- payment of money in satisfaction of a 
cessary for bringing claim arising under the mortgage, he shall 
mortgaged property not be entitled to bring the mortgaged 

to saIe - property to sale otherwise. than by ins¬ 

tituting a suit for sale in enforcement of the mortgage, and 
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he may institute such suit notwithstanding anything con¬ 
tained in Order II, rule 2. 

15. All the provisions contained in this Order as to 
Charges. tlu* sale or redemption ol mortgaged 

property shall, so far as may be, apply 
to property subject to a charge within the meaning ol sec¬ 
tion 100 of the Transfer of Property Act, 1977. 


ORDER XXXV. 


Interpleader. 


1. In every suit of interpleader the plaint shall, in 
. . . . addition to the other statements neccs- 

Plaint in inter- . . 

pleader-suit. sarv toi plaints, state ■ 

(a) that the plaintiff claims no interest in the subject- 
matter in dispute other than for charges or costs ; 

(b) the claims made by the defendants severally ; 

and 


(c) that there is no collusion between the plaintiff 

and anv of the defendants. 

* 

2 . Where the thing claimed is capable of being paid 
4 . ^ i nt o Court or placed in the custody of 

claimed into Court. the Court, the plaintiff may be required 

to so pay or place it before he can be 

entitled to any order in the suit. 

* 


Procedure where 
defendant is suing 
plaintiff. 


3. Where any of the defendants in an interpleader- 

suit is actually suing the plaintiff in 
respect of the subject-matter of such suit, 
the Court in which the suit against the 
plaintiff is pending shall, on being in¬ 
formed by the Court in which the in¬ 
terpleader - suit has been instituted, stay the proceedings as 
against him ; and his costs in the suit so stayed may be 
provided for in such suit ; but if, and in so far as, they 
are not provided for in that suit, they may be added to his 
costs incurred in the interpleader-suit. 
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4 . (1) At the first hearing the Court may— 

Procedure at first 
hearing. 

(a) declare that the plaintiff is discharged from all 
liability to the defendants in respect of the thing claimed, 
award him his costs, and dismiss him from the suit ; or 

(b) if it thinks that justice or convenience so require, 
retain all parties until the final disposal of the suit. 

(2) Where the Court finds that the admissions of the 
parties or other evidence enable it to do so, it may adjudicate 
the title to the thing claimed. 

(3) Where the admissions of the parties do not enable 
the Court so to adjudicate, it may direct— 

(a) that an issue or issues between the parties be 
framed and tried, and 

(b) that any claimant be made a plaintiff in lieu of 
or in addition to the original plaintiff, 

and shall proceed to try the suit in the ordinary manner. 

5. Nothing in this Order shall be deemed to enable 

Agents and ten- a g ents to sue their principals, or tenants 
ants may not insti- to sue their landlords, for the prurpose 
tute inter-pleader- of compelling them to interplead with any 
suits ‘ persons other than persons making claim 

through such principals or landlords. 

Illustrations. 

(a) A deposits a box of jewels with B as his agent. G alleges that 
the jewels were wrongfully obtained from him by A, and claims them 
from B. B cannot institute an interpleader-suit against A and G. * 

(b) A deposits a box of jewels with B as his agent. He then 
writes to G for the purpose of making the jewels a security for a debt 
due from himself to G. A afterwards alleges that C’s debt is satisfied, 
and G alleges the contrary. Both claims the Jewels from B. B may ins¬ 
titute an interpleader suit against A and C. 

6. Where the suit is properly instituted the Court 

. . . may provide for the costs of the original 

tiff's eofts. plaintiff by giving him a charge on the 

thing claimed or in some other effectual way. 
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ORDER XXXVI. 

Special case. 


1 . 

Power 
case for 
opinion. 


(1) Parties claiming to be interested in the decision 
to state an y question of fact or law may enter 
Court’s into an agreement in writing stating 
such question in the form of a case for 


the opinion of the Court, and providing that, upon the finding 
of the Court with respect to such question,— 


(a) a sum of money fixed by the parties or to be 
determined by the Court shall be paid by one of the parties 
to the other of them ; or 


(b) some property, movable or immovable, specified 
in the agreement, shall be delivered by one of the parties 
to the other of them ; or 


(c) one or more of the parties shall do, or refrain 
from doing, some other particular act specified in the 
agreement. 

(2) Every case stated under this rule shall be divided 
into consecutively numbered paragraphs, and shall con¬ 
cisely state such facts and specify such documents as may be 
necessary to enable the Court to decide the question 
raised thereby. 


2. Where the agreement is for the delivery of any 

Where value of property, or for the doing, or the refrain- 
subject-matter must ing from doing, any particular act, the 
be stated. estimated value of the property to be 

delivered, or to which the act specified 
has reference, shall be stated in the agreement. 


3. (1) The agreement, if framed in accordance with 

the rules hereinbefore contained, may be 
filed in the Court which would have 
jurisdiction to entertain a suit, the amount 
or value of the subject-matter of which 
is the same as the amount or value of the 
subject-matter of the agreement. 


Agreement to be 
filed and registered 
as suit. 
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(2) The agreement, when so filed, shall be numbered 
and registered as a suit between one or more of the parties 
claiming to be interested as plaintiff or plaintiffs, and the 
other or the others of them as defendant or defendants ; 
and notice shall be given to all the parties to the agreement, 
other than the party or parties by whom it was presented. 

4. Where the agreement has been filed, the parties 

Parties to be sub- t( ? sba11 be subject to the jurisdiction 
ject to court’s juris- of the Court and shall be bound by the 
diction. statements contained therein. 


5. (1) The case shall be set down for hearing as a 

suit instituted in the ordinary manner, 
„ . and the provisions of this Code shall 

posai of case. apply to such suit so tar as the same 

are applicable. 


(2) Where the Court is satisfied, after examination 
of the parties, or after taking such evidence as it thinks fit,— 

(a) that the agreement was duly executed by them, 

(b) that they have a bona fide interest in the question 
stated therein, and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same 
way as in an ordinary suit, and upon the judgment so 
pronounced a decree shall follow. 

ft 


i ORDER XXXVII. 

Summary procedure on Negotiable Instruments. 

1. This Order shall apply only to the High Court 


Application 
Order. 


of 


2. (1) All suits upon bills of exchange, hundies or 

promissory notes may, in case the plaintitt 
m a^s“p“ desires to proceed hereunder, be injU- 
Of exchange etc. tuted bv presenting a plaint in the torm 


- 1. O. a 7 inserted by Notific ation 3.L/85 Published in the Government uazette 

dated 8th Bhadon, 1985. 
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prescribed ; but the summons shall be m Form No. 4 in 
Appendix B or in such other form as may be, from time 
to time, prescribed. ' 

(2) In any case in which the plaint and summons 
are in such forms, respectively, the defendant shall not appear 
or defend the suit unless he obtains leave from a Judge as 
hereinafter provided so to appear and defend : and, in default 
of his obtaining such leave or of his appearance and defence 
in pursuance thereof, the allegations in the plaint shall be 
deemed to be admitted, and the plaintiff shall be entitled 
to a decree— 

i[(a) for principal sum due on the intiument and 
for interest calculated in accordance with the provisions 
of section 79 or section 80, as the case ma\ be, of the Nego¬ 
tiable Instruments Act, 1977, up to the date of the institution 
of the suit, or for the sum mentioned in the summons, which¬ 
ever is less, and for interest upto the date of the decree at 
the same rate or at such other rate as the Court thinks fit ; 
and 

(b) for such subsequent interest, if any, as the Court 
may order under section 31 of this Code : and 

(c) for such sum for costs as may be prescribed : 

Provided that, if the plaintiff claims more than such 
fixed sum for costs, the costs shall be ascertained in the ordi¬ 
nary ws;\ 

(3) A decree passed under this rule may be executed 
forthwith.] 

3 . 1) The Court shall, upon application by the de- 

Defendant showing Jendant give leave to appear and to 
defence on merits to defend the suit, upon affidavits which 
have leave to ap- disclose suclv facts as would make it 
pear * incumbent on the holder to prove con¬ 

sideration, or such other facts as the Couit may deem suffici¬ 
ent to support the application. 

(2) Leave to defend may be given unconditionally 
or subject to such terms as to payment into Court, giving 


2. „ Substituted by Act XIV of 1988. 
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security, framing and recording issues or otherwise as the 
Court thinks fit. 

i[(3) The provisions of section 5 of the Limitation 
Act Samvat, 1995 shall apply to applications undei sub¬ 
rule (1).] 

4 0 After decree the Court may, under special circum- 

Power to set aside stances, set aside the decree, and if neces- 
decree. sary stay or set aside execution, and may 

give leave to the defendant to appear to 
the summons and to defend the suit, if it seems reasonable 
to the Court so to do, and ori such teims as the Court thinks 
fit. 


5. In any proceeding under this Order the Court 

Power to order ma Y or der the bill, hundi or note on which 
bill, etc., to be de- the suit is founded to be forthwith de¬ 
posited with officer posited with an officer of the Court, and 

ofCouit ' niav further order that all proceedings 

shall be stayed until the plaintiff gives security for the costs 
thereof. 


6. The holder of every dishonoured bill of exchange 

Recovery of cost or promissory note shall have the same 

remedies for the recovery of the expenses 
incurred in noting the same for non- 
acceptance or non-payment, or otherwise, 
by reason of such dishonour, as he has 
under this Order for the recovery of the amount of such bill 
or note. 


of noting non- 
acceptance of dis¬ 
honoured bill or 
note. 


7. Save as provided by this Order, the procedure in 
Procedure in suits, suits hereunder shall be the same as the 

procedure in suits instituted in the or¬ 
dinary manner. 


1. Sub-rule (3) insreted by Act III of 1966 
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ORDER XXXVIII. 


Arrest and attachment before Judgment, 

Arrest before Judgment 

1, Where at any stage of a suit, other than a suit of 

Where defendent the nature referred to ill section 16, clauses 

may be called upon ^a) to (d), tlie Court is satisfied, by affi- 

to furnish security davit or otherwise,— 
for appearance. 


(a) that the defendant, with intent to delay the plain¬ 
tiff, or to avoid any process of the Court or to obstruct or de¬ 
lay the execution of any decree that may be passed against 
him,— 

(i) has absconded or left the local limits of the 
jurisdiction of the Court, or 

(ii) is about to abscond or leave the local limits 

of the jurisdiction of the Court, or 

(iii) has disposed of or removed from the local 
limits of the jurisdiction of the Court his pro¬ 
perty or any part thereof, or 

(b) that the defendant is about to leave the State 
under circumstances affording reasonable probability that 
the plaintiff will or may thereby be obstructed or delayed 
in the execution of any decree that may be passed against 
the defendant in the suit, 

the Court may issue a warrant to arrest the defendant and 
bring him before the Court to show cause why he should 
not furnish security for his appearance : 

• 

Provided that the defendant shall not be arrested if he 
pays to the officer entrusted with the execution of the 
warrant any sum specified in the warrant as sufficient to satis¬ 
fy the plaintiff’s claim ; and such sum shall be held in de¬ 
posit by the Court until the suit is disposed of or until the 
i further order of the Court. 

2. (1) Where the defendant fails to show such cause 

Security. the Court shall order him either to de¬ 

posit in Court money or other property 
sufficient to answer the claim against him, or to furnish 
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security for 1 1 is appearance at any time when called upon 
while the suit is pending and until satisfaction ol any decree 
that may be passed against him in the suit, or make such 
order as it thinks fit in regard to the sum which may have 
been, paid bv the defendant under the provisio to the last 
preceding rule. 


'21 F.very surety -for the appearance of a defendant 

shall bind himself, in default of such appearance, to pay 

am - sum ol money which the defendant may be ordered to 

pa\ in the suit. 

• * 


3. (11 A surety for the appearance of a defendant 

„ . inav at anv time apply to the Court in 

plication by surety to which he became such surety to be dis- 
be discharged. charged from his obligation. 

(2) On such application being made, the Court shall 
summon the defendant to appear or, if it thinks fit, may 
issue a warrant for his arrest in the first instance. 

{ 3) On the appearance of the defendant in pursu¬ 
ance of the summons or warrant, or on his voluntary surren¬ 
der, the Court shall direct the surety to be discharged from 
his obligation, and shall call upon the defendant to find 

fresh seeuritv. 

¥ 


4 . Where the defendant fails to comply with any order 

under rule 2 or rule 3, the Court may com- 
d e“ re £ aii: he to e mit him to the civil prison until the ded- 
furnish security or sion of the suit or, where a citcree .s pass 
find fresh security. cc ] against the defendant, until the decree 

lias been satisfied : 


Provided that no person shall be detained in prison 
under this rule in any case for a longer period than six 
months, nor for a longer period than six weeks when the 
amount or value of the subject-matter ol the suit does not 

exceed fifty rupees : 

Provided also that no person shall be detained in prison 
under this rule after he has complied with such order. 



R. 3-7] CODE OF CIVIL PR < >CKDl T RE, 1977 (1920 A. V.) 6i5 

Attachment before Judgment. 


5. (\) Where, at any stage ot suit, the Court is satis- 

V fled, by affidavit or otherwise', that the 

defendant, with intent to obstruct or 
delav the execution of any decree that 
mav be passed against him, - 


Where defendant 
may be called upon 
to furnish security 
for production of 
property. 

(a) is about to dispose of the whole or any part of 
his property, or 

(b) is about to remove the whole nr any part ot his 
property from the local limits ot tlic jurisdiction ol the Couit, 
the Court may direct tlie defendant, within a time to b< 
fixed by it, either to furnish security, ?n such sum as ma\ be 
specified in the order, to pioducc and place at the disposal 
of the Court, when required, the said property or the value 
of the same, or such portion thereof as may be suffcient 
to satisfy the decree, or to appear and show cause why he 
should not furnish security. 


(2) The plaintiff shall, unless the Court otherwise 
directs, specify the property required to be attached and the 
estimated value thereof. 


(3) The Court may also in the order direct the con¬ 
ditional attachment of the whole or any portion of the pro¬ 
perty so specified. 


• 

6. (1) Where the defendant fails to show cause why 

he should not fur pish security, or fails to 
caufurnish the security required, within the 
security not furni- time fixed by the Court, the Court ma^ 
shed. order that the property specified, or such 

portion thereof as appears sufficient to satisfy any decree 
which may be passed in the suit, be attached. 


(2) Where the defendant shows such cause or fur¬ 
nishes the required security, and the property specified or 
any portion of it has been attached, the Court shall order 
the attachment to be withdrawn, or make such other order 
as it tinnks fit. 


7. Save as otherwise expressly provided, the attach- 
Mode Of making ment shall be made in the manner pro¬ 
attachment. vided for the attachment of property 

in execution of a decree. 
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8. \\ licre any claim is preferred to property attached 

investigation of before judgment, such claim shall be 
claim to property investigated in the manner hereinbefore 
auached before judg - provided for the investigation of claims 

to property attached in execution of a 
decree for the payment of money. 


9. Where an order is made for attachment before 

Removal of attach- judgment, the Court shall order the 
ment when security attachment to be withdrawn when the 
furnished or suit dis- defendant furnishes the security required, 

misse ‘ together with security for the costs ot the 

attachment, or when the suit is dismissed. 


10* Attachment before judgment shall not affect the 
Attachment before rights, existing prior to the attachment, 

of persons not parties to the suit, nor 
bar any person holding a decree against 
the defendant from applying for the sale 
of the property under attachment in exe- 


judgment not to 
affect rights of 
strangers nor bar 
decree-holder from 
applying for sale. 


cution of such decree. 


11. Where property is under attachment by virtue of 

Property attached ?^ c provisions of this Order and a decree 
before judgment not is subsequently passed in favour of the 

executi r on a of a decfee in pIantiff > il s . haI1 » ot be necessary upon 
, an application for execution of such 

decree to apply for a re-attachment of the property. 

12. Nothing in this Order shall be deemed to authorise 

Agricultural pro- ^ le Pontiff to^ apply^for the attachment 
duce not attachable of any agricultural produce in the posses- 
before judgment. sion of an agriculturist, or to empower 

the Court to order the attachment or production ol such 
produce. 


i[13. Nothing in this Order shall be deemed to cm- 

Small Cause Court P ower an Y Court of Small Causes to 
not to attach im- make an order for the attachment of 
movable property. immovable property.] 




J. Rule 13 added by Act IX of 1988 
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ORDER XXXIX. 


Temporary Injunctions and Interlocutory 

Or ders. 


Temporary Injunctions. 

1. Where in any suit it is proved by affidavit or 
_ . ... otherwise— 

Cases in which 
temporary injunction 
may be granted. 

(a) that any property in dispute in a suit is in danger 
of being wasted, damaged or alienated bv any party to the 
suit, or wrongfully sold in execution of a decree, or 

(b) that the defendant threatens, or intends, to re¬ 
move or dispose of his property with a view to defraud his 
creditors, the Court may by order grant a temporary in¬ 
junction to restrain such act, or make such other order for 
the purpose of staying and preventing the wasting, damag¬ 
ing, alienation, sale, removal or disposition of the property 
as the Court thinks fit, until the disposal of the suit or until 
further orders. 

2 . (1) In any suit for restraining the defendant trom 

, . . committing a breach of contract or other 

trauJ^epetition "or injury of any kind, whether compensa- 
continuance of tion is claimed ill the suit or not, the 

breach. plantiff may, at any time after the com¬ 

mencement of the suit, and either before or after judgment, 
applv to the Court for a temporary injunction to restrain 
the defendant from committing the breach of contract or 
injury complained of, or any breach of contract or injury 
of like kind arising out of the same contract or relating to the 
same property or right. 

(2) The Court may by order grant such injunction, 
on such terms as to the duration of the injunction, keeping 
an account, giving security, or otherwise, as the Court thinks 
fit. 

(3) In case of disobedience, or of breach of any such 
terms, the Court granting an injunction may order the pro¬ 
perty of the person guilty of such disobedience or breach to 
be attached, and may also order such person to be detained 
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in the Civil prison for a term not exceeding six months 
unless in the meantime the Court directs his release. 

r No attachment under this ri le shall remain in 
orce for more than one year, at the end of which time, if 
liir disobeoKn< c « r l>ua< h continues, the property attached 
mav be sold, and out of the proceeds the Court may award 
such compensation as it thinks fit, and shall pay the balance, 
if any, to the party entitled thereto. 

3. I he Court shall in all cases, except where it appears 

Before granting in- dlal die object of granting the mjunc- 
junction Court to tion would be defeated bv the delav 

posite party 6 ’° ° P ' bc [ orc an injunction, direct 

, . , notice of the application for the same to 

be given to the opposite party. 

4. Any order for an injunction may be discharged, or 

Order for injunc- varied, or set aside by the Court, on appli- 
tion may be dis- cation made thereto bv any party dis- 

set a afid d e Va,ied ° r satisficd 'vith such order. ' 


5. An injunction directed to a corporation is bin- 

injunction to cor- # on the corporation itself, 

poration binding on but also on all members and officers of the 
its officers. corporation whose personal action it 

seeks to restrain. 


Interlocutory Orders. 

6. 1 he Court may, on the application of any party to 

Powers to order a sul b order the sale, by any person 
interim sale. named in such order, and in such manner 

and on such terms as it thinks fit, of any 
movable property, being the subject-matter of such suit, or 
attached before judgment in smh suit, which is subject to 
speedy and natural decay, or which for any other just and 
sufficient cause it may be desirable to have sold at oner. 

7. (1) the Court may, on the application of any party 

Detention, preser- to a suit, and on such terms as it thinks 
vation, inspection, ^ , 

etc., of subject ***’• 

matter of suit. 
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(a) make an oraer for the detention, preservation 
or inspection of any property which is the subject-matter 
of such suit, or as to which any question may arise therein; 

fb) for all or any of the purposes aforesaid autho¬ 
rise any person to enter upon or into any land or building 
in the possession of any other party to such suit ; and 

(c) for all or any of the purposes aforesaid authorise 
any samples to be taken, or any observation to be made or 
experiment to be tried, which may seem necessary or expedi¬ 
ent for the purpose of obtaining full information or evidence. 

(2) The provisions as to execution of process shall 
apply, mutatis mutandis , to persons authorised to enter under 
this rule. 

8. (1) An application by the plaintiff for an order 

under rule 6 or rule 7 may be made after 
,uch PP orders' to be notice to the defendant at any time after 
after notice. institution of the suit. 

(2) An application by the defendant for a like order 
may be made after notice to the plaintiff at any time after 
appearance. 

9 . Where land paying revenue to Government, or 

a tenure liable to sale, is the subject-matter 
When party may of a suit, if the party in possession of 
• be P ut in immediate suc h land or tenure neglects to pay the 

the^^subject-matter Government revenue, or the rent due to 
of suit. the proprietor of the tenure, as the case 

may be, and such land or tenure is conse¬ 
quently ordered to be sold, any other party to the suit clamp¬ 
ing to have an interest in such land or tenure may, upon 
payment of the revenue or rent due previously to the sale 
(and with or without security at the discretion of the Court), 
be put in immediate possession of the land or tenure : 

and the Court in its decree may award against the de¬ 
faulter the amount so paid, with interest thereon at such 
rate as the Court thinks fit, or may charge the amount so 
paid, with interests thereon at such rate as the Court orders, 
in any adjustment of accounts which may be directed in the 
j|§ decree passedpb the suit. 



OD'J CODE OF CIVIL PROCEDURE, 197/ (1920 A. D.) [O. 40 

10. Where the subject-mattn- of a suit is money or 

Deposit Of money, some other thing capable of delivery 
etc in Court. and any party thercto admits that he 

holds such mo ey or other thing as a trustee for another 
party, or that it belongs or is due to another party, the Court 
may order the same to be deposited in Court or delivered 
to such last-named party, with or without security, subject 
to the further direction of the Court ' 


ORDER XL. 

Appointment of receivers. 


1* (1) Where it appears to the Court to be just and 

Appointment of convenient, the Court may by order- 
receivers. 77 


(a) appoint a receiver of anv property, whether be¬ 
fore or after decree ; ' 


(b) remove any person from the possession or custody 
ot the property ; 7 


(c) commit the same to the possession, custody or 
management of the receiver ; and 


. (d) confer upon the receiver all such powers, as to 
bringing and defending suits and for the realization, manage¬ 
ment, protection, preservation and improvement of the 
property, the collection of the rents and profits thereof, the 
application and disposal of such rents and profits, and the 
execution of documents as the owner himself has, or such of 
those powers as the Court thinks fit. 

(2) Nothing in this rule shall authorise the Court to 
remove from the possession or custody of property any person 

whom any party to the suit has not a present right so to 
remove. 


2. The Court may by general or special order fix the 
Remuneration. amount to be paid remuneration fpc 

the services of the receiver 
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3 . Every receiver so appointed shall— 

Duties. 


(a) furnish such security (if any) as the Court thinks 
fit, duly to account for what he shall receive in respect of the 
property ; 

(b) submit his accounts at such periods and in such 
form as the Court directs ; 

(c) pay the amount due from him as the Court di¬ 
rects ; and 

(d) be responsible for any loss occasioned to the pro¬ 
perty by his wilful default or gross negligence. 

4 . Where a receiver — 

Enforcement of re¬ 
ceiver’s duties. 

(a) fails to submit his accounts at such periods and 
in such form as the Court directs, or 

(b) fails to pay the amount due from him as the 
Court directs, or 

(c) occasions loss to the property by his wilful default 
or gross negligence, 

the Court may direct his property to be attached and may 
sell, such property, and may apply the proceeds to make 
good any amount found to be due from him or any loss occa 
sioned by him, and shall pay the balance (if any) to the 
receiver. 


5 * Where the property is land paying revenue to the 
w . r n t r Government, or land of which the re¬ 
may b e appointed venue has been assigned or redeemed, 
receiver. and the Court considers that the interests 

of those concerned will be promoted by the management 
of the Collector, the Court may, with the consent of the 
Collector, appoint him to be receiver of such property. 
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J 


ORDER XU. 


Appeals from Original Decrees. 



m Fa c i 


Form of appeal. 
What to accom¬ 
pany memorandum. 


anpail shall be preferred in the form of 
a memorandum signed by the appel¬ 
lant or his pleader and presented to the 
Court or to such officer as it appoints 
in this behalf. The memorandum' shall 


IIP ^ ^ P ^ nieci by a copy oi the decree 

appealed from and (unless the Appellate Court dispenses 

judgment on which it is founded. 


.2) The memorandum shall set forth, concisely and 

Contents of memo- nndci. distinct heads, the grounds of 
randum. objection to the decree appealed from 

without any argument or narrative : 
and such grounds shall be numbered consecutively. 


2. The appellant shall not, except by leave of the 

Grounds which Courur S e or heard in support oi 
may be taken in ap- any ground of objection not set forth in 
P eal - the memorandum of appeal : but the 

Appellate Court, in deciding the appeal, 
shall not he confined to the grounds of objection set forth 
in the memorandum of appeal or taken bv leave of the 
Court under this rule : 

Provided that the Court shall not rest its decision on 
any other ground unless the party who may be affected 
thereby has had a sufficient opportunity of contesting the 
ease on that ground. 


3. (1) Where the memorandum of appeal is not 

drawn up in the manner hereinbefore 
prescribed, it may be rejected, or be 
returned to the appellant for the purpose 
of being amended within a time to be 
fixed by the Court or be amended then and there. 


Rejection or 
amenment of memo¬ 
randum. 


(2) Where the Court rejects any memorandum, it 
shall record the reasons for such rejection. 

(3) Where a memorandum of appeal is amended, the 
Judge, or such officer as he appoints in this behalf, shall 
sign or initial . the amendment. 
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4 . Where there are more plaintiffs or more defen¬ 
dants than one in a suit, and the decree 
appealed from proceeds on any ground 
common to all the plaintiffs or to all the 
defendants, any one of the plaintiffs or of 
the defendants may appeal from the 
whole decree, and thereupon the Appel¬ 
late Court mav reverse or vary the decree 
the plaintiffs or defendants, as the case 


One of several 
plaintiffs or defen¬ 
dants may obtain re¬ 
versal of whole de¬ 
cree where it pro¬ 
ceeds on ground 
common to all. 


in favour of all 

mav be. 

# 

Stay of proceedings and of execution. 

c (11 An appeal shall not operate as a stay ol proceed- 
v ' intp under a decree or order appealed 

stay by Appellate fi . oin ex( . ept s0 far as the Appellate 

Court ' Court may order, nor shall execution of 

a decree be staved by reason only of an appeal hating been 
preferred horn'the decree : but the Appellate Court may 
fo, sufficient cause order stay of execution or such decree. 

(2) Where an application is made for stay of execution 
{ ) C) f a,i appealable decree before the expi- 

Stay by Court ra ,; on () f t p c vime allowed for appealing 

decree PaSSed therefrom, the Court which passed the 

decree may on sufficient cause being shown order the 

execution to be stayed. 

(S') No order for stav of execution shall be made under 
sub-rule (1) or sub-rule (2) unless the Court making it 

is satisfied— 

(a) that substantial loss may result to the party 
applying for stay of execution unless the order is made ; 

(b) that the application has been made without 
unreasonable delay ; and 

f c \ p sreuvitv has been given by the applicant for 
the due pciibr.ounce of such decree or order as may ulti¬ 
mately be binding upon him. 

(41 Notwithstanding anything contained in sub-rule 
(3), the Court may make an ex-parte order for stay of execu¬ 
tion pending the hearing of the application. 
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6. (1) Where an order is made for the execution of a 

Security in case of decree from w hich an appeal is pending, 
order for execution the Court which passed the decree shail 
from CCree appealed on sufficient cause being shown by the 
rom ' appellant, require security to be taken 

for the restitution of any property which may be or has 
been taken in execution of the decree or for the payment of 
the value of such property and lor the due performance of 
the decree or order of the Appellate Court, or the Appellate 
Court may for like cause direct the Court which passed the 
decree to take such security. 

(2) Where an order has been made for the sale of im¬ 
movable property in execution of a decree, and an appeal is 
pending from such decree, the sale shall, on the application 
of the judgment-debtor to the Court which made the order, 
be stayed on such terms as to giving security or otherwise 
as the Court thinks fit until the appeal is disposed of. 

7.. No such security as is mentioned in rules 5 and 6 
No security to be shall be.required from the 1 [Government! 

Government 0 ^ th a or > wbiere tbe Government has under¬ 
public officer in cer- taken the defence of the suit, from any 
tain cases. public officer sued in respect of an act 

alleged to be done by him in his official capacity. 

8. The powers conferred by rules 5 and 6 shall be 
Exercise of powers exercisable where an appeal may be or 

in appeal from order i i ^ . T ' j 

made in execution of has been preferred not from the decree 

decree. but from an order made in execution of 

such decree. 

Procedure on admission of appeal. 

9. (1) Where a memorandum of appeal is admitted, 
Registry of memo- the Appellate Court or the proper officer 

randum of appeal. Q f that Court shall endorse thereon the 

date of presentation, and shall register 
the appeal in a book to be kept for the purpose. 

(2) Such book shall be called the Register of Appeals. 

Register of Ap¬ 
peals. 


1. Substituted for “Judicial Minister His Highness” Government Jammu and 
Kashmir” by Act X of 2010 For earlier amendment, sec Notification 3-L/8 j as amend¬ 
ed by Council Order 46 of 1935. 
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10 . (1) The Appellate Court may, in its direction, 

Appellate Court clthcr bctore tbc respondent is called upon 
may require appei- to appear and answer or afterwards on 
lant to furnish secu- the application of the respondent, de- 
rity for costs. mand from the appellant security for the 

costs of the appeal, or of the original suit, or of both : 


Where appellant 
resides out of the 
State. 


Provided that the Court shall demand such security 

in all cases in which the appellant is 
residing out of the State, and is not 
possessed of any sufficient immovable 
property within the State other than 
the property (if any) to which the appeal relates. 

(2) Where such security is not furnished within such 
time as the Court orders, the Court shall reject the appeal- 


11 . (1) The Appellate Court, after sending for the 

record if it thinks fit so to do, and after 
fixing a day for hearing the appellant 
or his pleader and hearing him accord¬ 
ingly if he appears on that day, may 
dismiss the appeal without sending notice 
to the Court from whose decree the appeal is preferred and 
without serving notice on the respondent or his pleader. 


Power to dismiss 
appeal without sen¬ 
ding notice to Lower 
Court. 


(2) If on the day fixed or any other day to which the 
hearing may be adjourned the appellant does not appear 
when the appeal is called on for hearing, the Court may 
make an order that the appeal be dismissed. 


(3) The dismissal of an appeal under this rule shall be 
notified to the Court lrom whose decree the appeal is pre¬ 
ferred. 



Day for 
appeal. 


(1) Unless the Appellate Court dismisses the 
. . „ appeal under rule 11, it shall fix a day for 

hearing . t j 

hearing the appeal. 


(2) Such day shall be fixed with reference to the current 
business of the Court, the place of residence of the respon¬ 
dent, and the time necessary for the service of the notice 
of appeal, so as to allow the respondent sufficient time to 
appear and answer the appeal on such day. 
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13. (1) Where the appeal is not dismissed under rule 

g,v A e P notice toTourt 1 ! ’ , the A PP el,atc Court shall send notice 
whose decree appea- () *ht appeal to the Court from whose 
led from. decree the appeal is preferred. 


■2) Where the appeal is from the decree of a Court ' 

Transmission of the f co ‘ ds which arc not deposited 
papers to Appellate 111 the Appellate Court, the Court re- 
Court - cciving such notice shall send with all 

practicable despatch all material papers in the suit, or such 
papers as may be specially called for by the Appellate 
Court. 


(3) Either party may apply in writing to the Court 

Copies Of exhibits p jm whose . decree the appeal is pre- 
in Court whose de- ferred, specifying any of the papers in 
cree appealed from, such Court of which he requires copies 

to be made : and copies of such papers 
shall be made at the expense of,and given to, the applicant. 


14. (1) Notice of the day fixed under rule 12 shall 

-be affixed in the Appellate Court-house, 
Publication and and a like notice shall be sent bv the 

day V1 for “hea'ring'a^- Appellate Court to the Court from whose 
peal. decree the appeal is preferred, and shall 

be served on the respondent or on his 
pleader in the Appellate Court in the manner provided for 
the service on a defendant of a summons to appear and 
answer : and all the provisions applicable to such summons, 
and to proceedings with reference to the service thereof, shall 
apply to the service of such notice. 

(2) Instead of sending the notice to the Court from 

whose decree the appeal is preferred, the 
Appellate Court Appellate Court may itself cause the 
may itself cause no- Il0 tj cc to be served on the respondent or 

tice to be served. . . , , i 

his pleader under the provisions above 

referred to. 

15. The notice to the respondent shall declare that, 

if he does not appear in the Appellate 
Contents of notice. Court on the day so fixed, the appeal 

will be heard ex parfe. 
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Procedure on hearing. 


16 . (1) On the day fixed, or on any other day to 

which the hearing may be adjourned, 
Right to begin. the appellant shall be heard in support 
of the appeal. 

(2) The Court shall then, if it docs not dismiss the 
appeal at once, hear the respondent against the appeal, 
and in such case the appellant shall be entitled to reply. 


17 . (1) Where on the day fixed, or on any other day 

to which the hearing may be adjourned, 
Dismissal of ap- a pp e H an t does not appear when the 

default. appeal is called on ior hearing, the Court 

may make an order that the appeal be dismissed. 

(2) Where the appellant appears and the respondent 
Hearing appeal ex does not appear, the appeal shall be 
parte. heard ex parte. 


18 . Where on the day fixed, or on any other day to 
Dismissal of ap- which the hearing may be adjourned, if 


is found that the notice to the respon- 

A 

dent has not been scived in consequence 
of the failure of the appellant to deposit, 
wilhin the period fixed, the sum required 
to defray the cost of serving the notice, the Court may make 
an order that the appeal be dismissed : 


peal where notice 
not served in conse¬ 
quence of appellant’s 
failure to deposit 
costs. 


Provided that no such order shall be made although 
the notice has not been served upon the respondent, if on 
any such day the respondent appears when the appeal is 
called on for hearing. 


19 . Where an appeal is dismissed under rule 11, sub- 
Re-admission of rule (2) or rule 17 or rule 18, the appellant 

de?a"Slt. diSmiSSed f ° r ma y *PPly' to the Appellate Court for 

the re-admission of the appeal ; and, 
where it is proved that he was prevented by any sufficient 
cause from appearing when the appeal was called on for 
hearing or from depositing the sum so required, the Court 
shall re-admit the appeal on such terms as to costs or other¬ 
wise as it thinks fit. 


hearing and direct 
persons appearing 
interested to be made 
respondents. 
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20. Where it appears to the Court at the hearing 
Power to adjourn that any person who was a party to the 

suit in the Court from whose decree the 
appeal is preferred, but who has not been 
made a party to the appeal, is interested 
in the result of the appeal, the Court mav 
aojourn the hearing to a future day to be fixed by the Court 
and direct that such person be made a respondent. 

21. Where an appeal is heard ex parte and judgment 
Re-hearing on ap- is pronounced against the respondent, 

ex Zte decree he ^ t0 the Appellate Court to 
made. le-hear the appeal ; and, if he satisfies 

the Court that the notice was not duly 
served or that he was prevented by sufficient cause from 
appearing when the appeal was called on for hearing, the 
Court shall re-hear the appeal on such terms as to costs or 
otherwise as it thinks fit to impose upon him. 

22. (1) Any respondent, though he may not have 

appealed from any part of the decree, 
may not only support the decree on any 
of the grounds decided against him in the 
Court below, but take any cross-objection 

. to the decree which he could have taken 

by way of appeal, provided he has filed such objection in 
the Appellate Court within one month from the date of 
service on him or his pleader of notice of the day fixed for 
heaung the appeal, or within such further time as the 
Appellate Court may see fit to allovv. 

(2) Such cross-objection shall be in the form of a 
a ^ orm of . ob i ectl on memorandum, and the provisions of 

plicabie thereto. rule 1 so * ar as they relate to the form and 

contents of the memorandum of appeal, 
shall apply thereto. 


Upon hearing, res¬ 
pondent may object 
to decree as if he 
had preferred sepa¬ 
rate appeal. 


(3) Unless the respondent files with the objection a 
written acknowledgment from the party who may be 
affected by such objection or his pleader of having received 
a copy thereof, the Appellate Court shall cause a copy to be 
served, as soon as may be after the filing of the objection, on 
such party or his pleader at the expense of the respondent. 

(4) Where, in any case in which any respondent has 
under this rule filed a memorandum of objection, the ori- 
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ginal appeal is withdrawn or is dismissed for default, the 
objection so filed may nevertheless be heard and determined 
after such notice to the other parties as the Court thinks fit. 

(5) The provisions relating to pauper appeals shall, 
so far as they can be made applicable, apply to an objection 
under this rule. 


Remand of case by 
Appellate Court. 


23. Where the Court from whose decree an appeal is 

preferred has disposed of the suit upon 
a preliminary point and the decree is 
reversed in appeal, the Appellate Court 
may, if it thinks fit, by order remand the 
case, and may further direct what issue 
or issues shall be tried in the case so remanded, and shall 
send a copy of its judgment and order to the Court from 
whose decree the appeal is preferred, with directions to re¬ 
admit the suit under its original number in the register of 
civil suits, and pioceed to determine the suit ; and the evi¬ 
dence (if any) recorded during the original trial shall, subject 

to all just exceptions, be evidence during the trial after 
remand. 


24. Where the evidence upon the record is sufficient 
Where evidence on to enable the Appellate Court to pro- 
record sufficient, Ap- nounce judgment, the Appellate Court 

determine case fina*- ma y> after resettling the issues, if ncccs- 
ly. sary, finally determine the suit, not- 

n n withstanding that the judgment of the 

C-iourt irom whose decree the appeal is preferred has procee- 

Y holly u P on some ground other than that on which 
the Appellate Court proceeds.» 


a 5. Where the Court from whose decree the appeal 

is preferred has omitted to frame or try 
any issue, or to determine any question 
of lact, which appears to the Appellate 
Court essential to the right decision of 
the suit upon the merits, the Appellate 
Court may, if necessary, frame issues, 
and refer the same for trial to the Court from whose decree 


Where Appellate 
Court may frame 
issues and refer them 
for trial to Court 
whose decree appea¬ 
led from. 


the appeal is preferred, and in such case shall direct such 
Court to take the additional evidence required ; 


and such Court shall proceed to try such issues, and 
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shall return the evidence to the Appellate Court together 
with its findings thereon and the reasons thcrefor. 


26. (!) Such evidence and findings shall form part 

of the record in the suit ; and either 
Findings and cvi- p av tv mav, within a time to be fixed by 

record. Objections to thc Appellate Court, present a memo¬ 
finding. random of objections to any finding. 


(2) After the expiration of the period so fixed for pre¬ 
senting such memorandum the Appellate 
Determination of Court shall proceed to determine the 

appeal. . 1 

appeal. 


27. (1) The parties to an appeal shall not be entitled 

to produce additional evidence, whe- 

ditional evidence 1 in 

Appellate Court. late Court. But if— 

# 

(a) the Court from whose decree the appeal is 
preferred has refused to admit evidence which ought to 
have been admitted, or 

(b) the Appellate Court requires any document 
to be produced or any witness to be examined to enable it 
to pronounce judgment, or for any other substantial cause, 
the Appellate Court may allow such evidence or document 
lo be produced, or witness to be examined. 

(2) Wherever additional evidence is allowed to be 
produced by an Appellate Court, the Court shall record 
the reason for its admission. 


28. Wherever additional evidence is allowed to be 

produced, the Appellate Court may 
Mode Of taking ad- e ] t h C r take such evidence, or direct the 
ditionai evidence. Court from whose decree the appeal is 

preferred, or any other subordinate Court, to take such 
evidence and to send it when taken to the Appellate Court.. 


29. Where additional evidence is directed or allowed 
Points to be dcA- to be taken, the Appellate Court shall 
ned and recorded. specify the points to which the evidence 
is to be confined, and record on its proceedings the points so x 

specified. 
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Judgment in appeal. 

30. The Appellate Court, after hearing the parties 

or their pleaders and referring to any 
Judgment when part of the proceedings, whether on 
and where pronoun- a pp ea l or in the Court from whose de¬ 
cree the appeal is preferred, to which 
reference may be considered necessary, 
shall pronounce judgment in open Court, either at once 
or on some future day of which notice shall be given to the 
parties or their pleaders. 

31. The judgment of the Appellate Court shall be 

in writing and shall state-— 

Contents, date and 
signature of judg¬ 
ment. 


(a) the points for determination ; 

(b) the decision thereon ; 

(c) the reasons for the decision ; and, 

(d) where the decree appealed from is reversed or 
varied, the relief to which the appellant is entitled ; 

and shall at the time that it is pronounced be signed and 
dated by the Judge or by the Judges concurring therein. 


32. The judgment may be for confirming, varying 

or reversing the decree from which the 

m r y h mrect. JUdgment appeal is preferred, or, if the parties to 
^ the appeal agree as to the form which 

the decree in appeal shall take, or as to the order to be made 
in appeal, the Appellate Court may pass a decree or make 
an order accordingly. 


33. The Appellate Court shall have power to pass 
„ any decree and make any order which 

^ ppeal ought to have been passed or made and 

- to pass or make such further or other 

decree or order as the case may require, and this power 
may be exercised by the Court notwithstanding that 
the appeal is as to part only of the decree and may 
be exercised in favour of all or any of the respondents, 
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or parties, although such respondents or parties may not 
have filed any appeal or objection : 

i [Provided that the Appellate Court shall not make 
any order under section 35-A, in pursuance of any objec¬ 
tion on which the Court from whose decree the appeal is 
preferred has omitted or refused to make such order]. 


Illustration 

A claims a sum of money as due to him from X or Y a n d 
a V 11 * a S ainst both obtains a decree against X. X appeals and 
A and Y are respondents. The Appellate Court decides in favour 
ot A. It has power to pass a decree against Y. 


2 [34. Where the appeal is heard by more Judges 
Dissent to be re- than one, any Judge dissenting from 

corded - _ th e judgment of the Court shall state in 

writing the decision or order which he thinks should be 

passed on the appeal, and he may state his reasons for the 
same]. 

Decree in appeal. 


35. (1) The decree of the Appellate Court shall bear 

Date and contents ^ ate day on which the judgment was 
of decree. pronounced. 

(2) The decree shall contain the number of the appeal, 
the names and descriptions of the appellant and respon- 

a c * ear specification of the relief granted or other 
adjudication made. 

(3) The decree shall also state the amount of costs in¬ 
curred in the appeal, and by whom, or out of what property, 

and in what proportions such costs and the costs in the suit 
are to be paid. 

3 [W The decree shall be signed and dated by the Judge 
or Judges who passed it : 


Provided that where there are more Judges than one 
and there is a difference of opinion among them, it shall 
not be necessary for any Judge dissenting from the j’udgment 
of the Court to sign the decree.] 


1. Proviso to rule 33 added by Act IV of 1988. 

2. Rule 34 inserted by Notification 3-L/85 published in Govt. Gazette dated 
8th Bhadon, 1985. 

3. Sub-rule (4) substituted ibid 
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36. Certified copies of the judgment and decree in 
Copies of judgment appeal shall be furnished to the parties 

and decree to be fur- on application to the Appellate Court 
nished to parties. and their expense. 

37. A copy of the judgment and of the decree, ccrti- 

Certified copy of by the Appellate Court or such 

decree to be sent to officer as it appoints in this behalf, shall 
Court whose decree be sent to the Court which passed the dec- 
appealed from. ree a pp ea i cc j from and shall be filed with 

the original proceedings in the suit, and an entry of the judg¬ 
ment of the Appellate Court shall be made in the register 
of civil suits. 


ORDER XLII. 

Appeals from Appellate Decrees. 

1. The rules of Order XLI shall apply, so far as may 
Procedure. be, to appeals from appellate decrees. 

The appellant shall, in addition to the 
copies of the decree and judgment appealed frtom, also 
file a copy the judgment^of the Court of first instance. 


ORDER XLIII. 


Appeals from Orders. 



Appeals 

orders. 


An appeal shall lie from the following orders under 
from the provisions of section 104, namely :— 


(a) an order under rule 10 of Order VII returning 
a plaint to be presented to the proper Court ; 

(b) an order under rule 10 of Order VIII pronoun¬ 
cing judgment against a party ; 

(c) an order under rule 9 of Order IX rejecting an 
application (in a case open to appeal) for an order to set 
aside the dismissal of a suit ; 
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fcl) an order under rule 13 of Order IX rejecting 
an application (in a case open to appeal) for an order to set 
aside a decree passed ex parte ; 

(e) an order under rule 4 of Order X pronouncing 
judgment against a party ; 

(f) an order under rule 21 of Order XI ; 

(g) an order under rule 10 of Order XVI for the 
attachment of property ; 

(h) an order under rule 20 of Order XVI pronoun- 
cmg judgment against a party ; 

(i) an order under rule 34 of Order XXI on an 
o )je( tion to the draft of a document or of an endorsement ; 

(ii) an order under sub-rule (2), rule 11 of Order 
AX passed without the consent of the parties ; 

. (j) an order under rule 72 or rule 92 of Order XXI 

setting aside or refusing to set aside a sale ; 

TJ . 1 C(jj) an order passed by any Court other than the 
4igh Court under Order XXI (A) in the exercise of insol¬ 
vency jurisdiction] ; 

(k) an order under ruie 9 of Order XXII refusing to 
set aside the abatement or dismissal of a suit ; 

(l) an order under rule 10 of Order XXII giving or 
refusing to give leave ; 


(m) 

or refusing 
tion ; 


an order under rule 3 of Order XXIII recording 
to record an agreement, compromise or satisfac- 


(n) an order under rule 2 of Order XXV rejecting 
an application (in a case open to appeal) for an order to set 
aside the dismissal of a suit ; 


(o) an order under 2 [rule 2, rule 4 or rule 7] of 


;. Added by Notification No. 9-L/82 published in the Government Gazette 
d. ' ' nil Maghar, 1982. 

Substituted for “rule 3 or rule 8’* by Act VII of 1996. 
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Order XXXIV refusing to extend the time for the pay¬ 
ment of mortgage-money ; 

(oo) an order under rule 5 of Order XXXIII re¬ 
jecting an application for permission to sue as a pauper ; 

(p) orders in interpleader-suits under rule 3, rule 
4 or rule 6 of Order XXXV : 

(q) an order under rule 2, rule 3 or rule 6 of Order 

XXXVIII ; 

(r) an order under rule 1, rule 2, rule 4 or rule 10 
of Order XXXIX : 

(s) an order under rule 1 or rule 4 of Order XL ; 

(t) an order of refusal under rule 19 of Order XLI 
to re-admit, or under ride 21 of Order XLI to re-hear, an 

appeal ; 

(u) an order under rule 23 of Order XLI remanding 
a case, where an appeal would lie from the decree of the 
Appellate Court ; 

(v) Omitted ; 

r ^ 

(w) an order under rule 4 of Order XLVII granting 
an application for review. 

2. The rules of Order XLI shall apply, so far as may 
Procedure. be, to appeals from orders. 


ORDER XLIV. 

Pauper Appeals. 

1. Any person entitled to prefer an appeal, who is un¬ 
able to pay the lee required lor the memo- 

Who may appeal randum of appeal, may present an appli- 
as pauper. cation accompanied by a memorandum 

of appeal, and may be allowed to appeal 
as a pauper, subject, in all meters, including the prescuta- 
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tion of such application, to the provisions relating to suits 
by paupers, in so far as those provisions are applicable : 


Provided that the Court shall reject the application 
Procedure on ap- unless, upon a persua! thereof and of the 
plication for admis- judgment and decree appealed from, 
Sion of appeal. it sees reason to t hj nk t h at t j le decree j s 

contrary to law or to some usage having the force of law 
or is otherwise erroneous or unjust. 


2. The inquiry into the pauperism of the applicant 

inquiry into pau- may be made either by the Appellate 

^ nsm - Court or under the orders of the Appellate 

Court by the Court from whose decision the appeal is pre¬ 
ferred : 

Provided that, if the applicant was allowed to sue or 
appeal as a pauper in the Court from whose decree the 
appeal is preferred, no further inquiry in respect of his 
pauperism shall be necessary, unless the Appellate Court 
sees cause to direct such inquiry. 


i [ORDER XLV. 

Appeals to the Supreme Court. 

1. In this Order, unless there is something repugnant 
Decree defined. in the subject or context, the expression 

‘ ‘decree 5 * shall include a final order. 

• 

2. Whoever desires to appeal to the Supreme Court 

Application to the shall apply by petition to the High Court 
High Court. in behalf. 

3. (1) Every petition shall state the grounds of appeal 
Certificate as to and pray for a certificate either that, 

value or fitness. as regards amount or value and nature, 
the case fulfils the requirements of section 110, or that it is 
otherwise a fit one for appeal to the Supreme Court. 

(2) Upon receipt of such petition, the High Court 
shall direct notice to be served on the opposite party to show 
cause why the said certificate should not be granted. 


1. Order 45 substituted by Act XXV of 2011. 
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4 , For the purposes of pecuniary valuation, suits 

Consolidation of involving substantially the same questions 
suits. for determination and decided by the 

same judgment may be consolidated : 
but suits decided by separate judgments shall not be conso¬ 
lidated, notwithstanding that they involve substantially 
the same questions for determination. 

5. In the event of any dispute arising between the 
Remission of dis- parties as to the amount or value of the 

pute to Court of first subject-matter of the suit in the Court 
instance. Q f fi rs t instance, or as to the amount 

or value of the subject-matter in dispute on appeal to the 
Supreme Court, the High Court may, if it thinks fit, refer 
such dispute for report to the Court of first instance, which 
last-mentioned Court shall proceed to determine such 
amount or value and shall return its report together with 
the evidence to the High Court. 


6 . Where such certificate is refused, the petition shall 

Effect of refusal of be dismissed. 

certificate. 


7 . (1) Where the certificate is granted, the applicant 

Security and de- shall within ninety days or such further 
posit required on period, not exceeding sixty days, as the 
grant of certificate. High Court may upon cause shown allow 

from the date of the decree complained oi, or within six 
weeks from the date ol the grant of the certificate, whichever 
is the later date,— 

(a) furnish security in cash or in Government securi¬ 
ties for the costs of the respondent, and 

(b) deposit the amount required of defray the ex¬ 
pense of translating, transcribing, indexing, printing and 
transmitting to the Supreme Court a correct copy of the 
whole record of the suit, except— 

(1) formal documents directed to be excluded 
by any Rule of the Supreme Court in force 

' for the time being ; 

(2) papers which the parties agree to exclude ; 

(3) accounts, or portions of accounts, which the 
officer empowered by the High Court for that 
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purpose considers unnecessary, and which 
the parties have not specifically asked to be 
included ; and 

(4) such other documents 'as the High Court 
may direct to be excluded : 

Provided that the High Court at the time of granting 
the certificate may, after hearing any opposite party who 
appears, order on the ground of special hardship that some 
other form of security may be furnished : 

Provided, further, that no adjournment shall be granted 
to an opposite party to contest the nature of such security. 

8. Where such security has been furnished and 
Admission of ap- deposit made to the satisfaction of the 

peal and procedure High Court, the High Court shall— 
thereon. 

(a) declare the appeal admitted, 

(b) give notice thereof to the respondent, 

(c) transmit to the Supreme Court under the seal 
of the High Court a correct copy of the said record, except 
as aforesaid, and 

(d) give to either party one or more authenticated 
copies of any of the papers in the suit on his applying therefor 
and paying the reasonable expenses incurred in preparing 
them. 

9. At any time before the admission of the appeal 
Revocation of ac- the High Court may, upon cause shown, 

ceptance of security, revoke the acceptance of any such 

security, and make further directions thereon. 

10. Nothing in these xules requiring any notice to be 
Power to dispense served on or given to an opposite party 
with notice in case or respondent shall be deemed to require 
of deceased parties. a nv notice to be served on or given to 
the legal representative of any deceased opposite party or 
deceased respondent in a case, where such opposite party or 
respondent did not appear either at the hearing in the High 
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Court in connection with the decree complained of or at any 
pioceedings subsequent to such decree : 


Provided that notices under sub-rule (2) of rule 3 and 
under rule 8 shall be given by affixing the same in some 
conspicuous place in the Court-house ol the Judge ol the 
District in which the suit was originally brought, and by 
publication in such newspapers as the High Court may 
direct. 


11. Where at any time after the admission ot an appeal 

Power to order hut’before the transmission of the copy 
further security or of the rcccord, except as aforesaid, to the 
payment. Supreme Court, such security appears 

inadequate, 

or further payment is required for the purpose oi trans¬ 
lating, transcribing, printing, indexing or transmitting 
the copy of the record, excccpt as aforesaid, 

the High Court may order the appellant to furnish, 
within a time to be fixed by the High Court, othci and suffi¬ 
cient security, or to make, within like time, the required 

payment. 

12. Where the appellant fails to comply with such 
Effect Of failure to order, the proceedings shall be stayed ; 

comply with order. and the appeal shall not proceed without 

an order in this behalf of the Supreme Court, 

and in the meantime execution of the decree appeal¬ 
ed from shall not be staved. 

13. When he copy of the record, except as aforesaid, 
Refund Of balance has been transmitted to the Supreme 

deposit. Court the appellant may obtain a refund 

of the balance (if any) of the amount which he has depo¬ 
sited under rule 7 

14 . (1) Notwithstanding the grant of a certificate 
Powers Of Court for the admission of any appeal, the decree 

pending appeal. appealed from shall be unconditionally 

executed, unless the High Court otherwise directs. 

(2) The High Court may, if it thinks fit, on special 
cause shown by any party interested in the suit, or other¬ 
wise appearing to the High Court— 
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[a) impound any movable property in dispute or 
any part thereof, or 

{b) allow the decree appealed from to be executed 
taking such security from the respondent as 
tne High Court thinks fit for the due perfor¬ 
mance of any order which the Supreme Court 
may make on the appeal, or 

(r) stay the execution of the decree appealed from, 
taking such security from the appellant as 
the High Court thinks lit for the due perfor¬ 
mance of the decree appealed from, or of any 
decree or order which the Supreme Court 
may make on the appeal, or 

{d} Pjace any party seeking the assistance of the 
Hign Court under such conditions or give 
such other direction respecting the subject- 
matter of the appeal, as it thinks fit, by the 
appointment of a receiver or otherwise. 

15. (1) Where at any time during the pendency of 

rity "found^ inade-' 3 PP Cal thc SeCUrlt y flushed by 

quate. either party appears inadequate, the 

High Court may, on thc application of the other party, re¬ 
quire further security. 

(2) In default of such further security being furnished 
as required by the High Court,— 

(a) if the original security was furnished by the 
appellant, the High Court may, on the 
application of the respondent, execute the 
decree appealed from as if the appellant had 
furnished no such security ; 

(b) if the original security was furnished by the 
respondent, the High Court shall, so far as 
may be practicable, stay the further execu¬ 
tion of the decree, and restore the parties to 
the position in which they respectively were 
when the security which appears inadequate 
was furnished, or give such direction respect¬ 
ing the subject-matter of the appeal as it 
thinks fit. 
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16 . (1) Whoever desires to obtain execution of any 

Procedure to en- decree or order of the Supreme Court 
force orders of the shall apply by petition, accompanied by 
Supreme Court. a certified copy of the decree passed or 

order made in appeal and sought to be executed, to the 
High Court. 

(2) Ihe High Court shall transmit the order of the 
Supreme Court to the Court which passed the first decree 
appealed from, or to such other Court as the Supreme 
Court by such order may direct, and shall (upon the ap- 
plicati on ofeither party) give such directions as may be 
required for the execution of the same ; and the Court 
to which the said decree or order is so transmitted shall 
execute it accordingly, in the manner arid according to the 
provisions applicable to the execution of its original decrees. 

(3) Unless the Supreme Court otherwise directs, 
no decree or order of that Court shall be inoperative on the 
ground that no notice has been served on or given to the 
legal representative of any deceased opposite party or 
deceased respondent in a case, where such opposite partv or 
respondent did not appear either at the hearing m the High 
Court in connection with the decree complained ot or 
at any proceedings subsequent to such decree but such 
order shall have the same force and effect as if it had been 
made belore the death took place. 

17 . The orders made by the Court which executes 

the decree ' or order of the Supreme 

Appeal from order Court, relating to such execution, shall 
relating to execution, be appealable in the same manner and 

subject to the same rules as the orders 
ot such Court relating to the execution of its own decrees]. 

■ • ■■ • ~ “V " 

0 

ORDER XLVI. 

Reference. 

1. Where, before or on the hearing of a suit or an 

appeal in which the decree is not subject 
Reference of ques- to appeal, or where, in the execution of 
Mon to High Court. any such decree, any question of law or 

usage having the force of law” arises, on 
which the Court trying the suit or appeal, or executing the 
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decree, entertains reasonable doubt, the Court may, either 
of its own motion or on the application of any ol the parties, 
draw up a statement ot the facts oi the case and the point 
on which doubt is entertained, and refer such statement 
with its own opinion on the point for the decision ot the 
Hisdi Court. 

2. The Court may either stay the proceedings or 
Court may pass proceed in the case notwithstanding 
decree contingent such reference and may pass a decree or 
upon decision of make an order contingent upon the deci- 
High Court. sion of the High Court^on the point 

referred ; *" 

but no decree or order shall be executed m any case in 
which such reference is made until the receipt of a copy of 
the judgment of the High Court upon the reference. 


3. The High Court, after hearing the parties if they 

appear and desire to be heard, shall 
decide the point so referred, and shall 
transmit a copy of its judgment, under 
the signature of the Registrar, to the 
Court by which the reference was made ; 
and such Court shall, on the receipt thereof, proceed to dis¬ 
pose of the case in conformity with the decision of the High 
Court. 


Judgment of High 
Court to be trans¬ 
mitted, and case dis¬ 
posed of accordingly. 


4. The costs (if any) consequent on a reference for the 

Costs of reference decision 01 the Hi^,h C^ourt shall he costs 
to High Court. in the case. 


i[4-A. The provisions of rules 2, 3 and 4 shall apply 
tc. any reference by the Court under the proviso to section 
113 as they apply to a leference under rule 1.] 


5. Where a 


case is referred to the High Court 
under rule 1 2 [or under the proviso to 
section 113,] the High Court may return 
the case for amendment, and may alter, 
cancel or set aside any decree or order 
which the Court making the reference has passed or made 
in the case out of which the reference arose, and make such 
order as it thinks fit. 


Power to alter, 
etc., decree of Court 
making reference. 


1. Rul« 4-A added by Act XII of 1968. 

2. Inserted ibid 
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6 . (1) Where at any time before judgment a Court 

Power to refer to 111 which a suit has been instituted doubts 
High Court questions whether the suit is cognizable by a Court 
as to jurisdiction in Q i Small Causes or is not so cognizable, 
small causes. lt ma y submit the record to the High 

Court with a statement of its reasons for the doubt as to the 
nature of the suit. 


(2) On receiving record and statement, the High 
Court may order the Court either to proceed with the suit 
or to return the plaint for presentation to such other Court 
as it may in its order declare to be competent to take cogni¬ 
zance of the suit. 


7 . (1) Where it appears to a District Court that a 

Court subordinate thereto has, by reason 
of erroneously holding a suit to be 
cognizable by a Court of Small Causes 
or not to be so cognizable, failed to exercise 
a jurisdiction vested in it by law, or ex¬ 
ercised a jurisdiction not so vested, the 
District Court may, and if required by 
a party shall, submit the record to the High Court with a 
statement of its reasons for considering the opinion of the 

subordinate Court with respect to the nature of the suit to 

% 

be erroneous. 


Power to District 
Court to submit for 
revision proceedings 
had under mistake as 
to jurisdiction in 
small causes. 


(2) On receiving the record and statement the High 
Court may make such order in the case as it thinks fit. 


(3) With resPect to any proceedings subsequent to 
decree in ally case submitted to the High Court under this 
rule, the High Court may make such order as in the circum¬ 
stances appears to it to be just and proper. 


'(4) A Court subordinate to a District Court shall 
comply with any requisition which the District Court may 
make for any record or information for the purposes of this 

rule. 


m 
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ORDER XLVI1 4 

Review. 

• f • • 

1. (1) Any person"considering him self aggrieved— 

Application for re- . 

view of judgment. ' T:: 

• . >• ••J 

(a) by a decree or order from which an appeal is 
allowed, but from which rfo appeal has been preferred, 

(b) by a decree or order from which no appeal is 
allowed, or 


(c) by a decision on a reference from a Court of 
Small Causes, 

and who, from the discovery of new and important matter 
or evidence which, after the exercise of due diligence, was 
not within his knowledge or could not be produced by him 
at the time when the decree was passed or order made, or 
°n account ol some mistake or error apparent on the face 
of the record, or for any other^sufficient reason, desires to 
obtain a review of the decree passed or order made against 
him, may apply for a review of judgment to the Court which 
passed the decree or made the order. 

% 

(2) A party who is not appealing from a decree or 
order may apply tor a review or judgment notwithstanding 
the pendency of an appeal by some other party except where 
the grouna of such appeal is common to the applicant and 
the appellant, or when, being respondent, he can present 
to the Appellate Court the case on which he applies for 
the review. 


To whom applica¬ 
tions for review may 
be made. 


2. An application forjreview of a decree or order 

of a Court, not being the High Court, 
upon some ground other than the dis- 

new and ' important 
matter or evidence as is referred to in 
rule 1 or the existence of a clerical or 
arithmetical mistake or error apparent on the face of the 
decree, shall be made only to the Judge who passed the 
decree or made the order sought to be reviewed ; but any 
such application may, if the Judge who passed the decree 
or made the order has ordered notice to issue under rule 4, 
sub-rule (2), proviso (a), be disposed of by his successor. 
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3. The provisions as to the form of preferring appeals 
Form of applica- shall apply, mutatis mutandis , to appll- 
tions for review. cations lor review. 


4 . (1) Where it appears to the Court tnai mere 

not sufficient ground for a review, 
rejected. shall reject the application. 



(2) Where the Court is of opinion that the applica- 

Application where tjon for review should be granted, it 
[ranted. shall giant the same : 

Provided that— 

(a) no such application shall be granted without 
previous notice to the opposite party, to enable him to 
appear and be heard in support of the decree or order, a 
review of which is applied for ; and 

(b) no such application shall be granted on the 
ground of discovery of new matter or evidence which the 
applicant alleges was not within his knowledge, or could not 
be adduced by him when the decree or order was passed 
or made, without strict proof of such allegation. 

i]5. Where the Judge or Judges or any one of the 

Judges, who passed the decree or made 
Application for re- the order, a review of which is applied 
view in Court con- f or , continues or continue attached to 
,«?L« two ° r the Court at the time when the appli- 

cation for a review is presented, and is 
not or are not precluded by asbence or 
other cause for a period of six months next after the appli¬ 
cation from considering the decree or order to which the 
application refers, such Judge or Judges or any of them 
shall hear the application, and no other Judge or Judges 
of the Court shall hear the same. 


6. (1) Where the application for a review is heard 

Application where b V mor « th ?. n ° ll , e J“ d 8 e ar } tl tbe C ° ur < 

rejected. is equally divided, the application shall 

be rejected. 


1. Rules 5 and 6 added by Notification No. 3-L/85 published in the Govt. 
Gazette dated 8th Bhadon, 1985. 
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(2) Where there is a majority, the decision shall be 
according to the opinion ol the majority]. 

7 ? .(1) An order of the Court rejecting the applica- 
_ . tion shall not be appealable : but an 

not "appealable eCt o°b- gating an application may be 

jections to order objected to on the ground that the 
granting application, application was— 

(a) in contravention of the provisions of rule 2, 

(b) in contravention of the provisions of rule 4, or 

(c) after the expiration of the period of limitation 
prescribed thereior and without sufficient cause. 

Such objection may be taken at once by an appeal 
from the order granting the application or in any appeal 
from the final decree or order passed or made in the suit, 

(2) Where the application has been rejected in con¬ 
sequence of the tailure oi the applicant to appear, he may 
apply for an order to have the rejected application restored 
to the file, and, where it is proved to the satisfaction of 
the Court that he was prevented by any sufficient cause 
from appearing when such application was called on for 
hearing, the Court shall order.it to be restored to the file 
upon such terms as to costs or otherwise as it thinks fit, and 
shall appoint a day for hearing the same. 

(3) No order shall be made under sub-rule (2) unless 
notice of the application has been served on the opposite 
party. 

8 . When an application for review is granted, a note 
Registry of appli- thereof shall be made in the register and 
cation granted, and the Court may at once re-hear the case 
order for re-hearing. Qr ma k e suc h or( J er [ n regard to the 

re-hearing as it thinks fit. . 

9 . No application to review an order made on ah 
Bar of certain ap- application for a review or a decree or 

plications. order passed or made on a review shall 

be entertained. 
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ORDER XLVIII. 

Miscellaneous. 


1* (1) Every process issued under this Code shall be 

served at the expense of the party on whose 
behalf it is issued, unless the Court other¬ 
wise directs. 


Process to be ser¬ 
ved at expense of 
party issuing. 




(2) The Court-fee chargeable for such service shall be 
Costs pf, service. paid within a time to be fixed before 
' ' the process is issued. 


i!. All orders, notices and other documents reqtuued 

orders and notices b V tb,s Code to be given to or served ou 
how served. any person shall be served m the manner 

provided for the service of summons. 


3. The 

Use of forms 
appendices. 


forms given in the appendices, with such 
in variation as the circumstances of each 
case may require, shall be used for the 
purposes therein mentioned. 


l [ORDER XLIX. 


The High Court. 


1. Notice to produce documents, summonses to wit- 
Who may serve nesses.jind every other judicial process, 
processes of High issued in the exercise of the original civil 
' Court - jurisdiction of the High Court, and of its 

testamentary and iptestate jurisdictions, except Summonses 
to defendants, writs of execution and notices to respondents, 
may be served by the attorneys in the sutis, or by persons 
employed by them, or by such other persons as the High 
Court, by any rule or order, directs. 


2. Nothing in this Schedule shall be deemed to limit 
1 or otherwise affect any rules in force at 

‘ ,R ule s already in the commencement of this Code for the 

, *° rce affected - taking of evidence or the recording of 

judgments and orders by the High Court. 


1 1 ' OrriT XI. IX ipaerted by Notifies ton !3-L/85 published Government 

Gazette dated 8th Bhadon, 1985. 
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3. The following rules shall not apply to the High 

Application of Court in the exercise of its ordinary or 

rules - extraordinary original civil jurisdiction, 

nameiv : — 

(1) rule 10 and rule 11, clauses (b) and (c), of Order 

VII : 


(2) rule 3 of Order X ; 

(3) rule 2 of Order XVI ; 

(4) rules 5, 6, 8, 9, 10, 11 ,13, 14, 15 and 16 (solar as 
relates to the manner of taking evidence) of Order XVIII ; 

(5) rules 1 to 8 of Order XX ; and 

(6) rule 7 of Order XXXIII (so far as relates to the 
making oi a memorandum) ; 

and rule 35 Order XLI shall not apply to the High 
Court in the exercise of its appellate jurisdiction]. 


ORDER L. 


Small Cause Courts- 


1. The provisions hereinafter specified shall not ex- 
Small Cause tend to Courts constituted under the 
Courts. Small Cause Courts Act, or to Courts 

exercising the jurisdiction of a Court of Small Causes under 
that Act, that is to say— 


(a) so much of this Schedule as relates to 

•v . 


(i) suits excepted from the cognizance ol a Court 
of Small Causes or the execution of decrees 
in such suits ; 

■ .... . • • 

(il) the execution of decrees against immovable 

property or the interest of a partner in part¬ 
nership property ; #— 


(in) the settlement of issues ; and 
(b) the following rules and orders,— 

Order II, rule 1 (frame* of suit) ; 

Order X, rule 3 (record of examination of parties); 
Order XV, except so much of rule 4 as provides 
tor the pronouncement at once ol judgment ; 
Order XVIII, rules 5 to 12 (evidence) ; 

Order XLI to XLV (appeals) ; 

Orde XsrLVII, rules 2, 3, 5, 6, 7 (review).. ~ 
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. . . , ORDER LI 

> ‘ 

Omitted 

APPENDIX A 

% 

\ ' PLEADINGS . . 

F . » 

Titles of Suits 

In the Court of 

A. B. (add description and residence) % . i ... Plaintiff, 

• AGAINST 

• 

C. D. (add description and residence) ... Defendant. 
(2) Description of Parties in particular Cases. 

t 

1. i[The State of Jammu and Kashmir]. 


2 2 [The Advocate General]. 

The Collector of ^ 

The State of 

The A. B. Company, Limited, having its registered 
office at 

A. B., a public officer of the C. D. Company. 

A. B. (add description and residence), on behalf of 
himself and all other creditors of C. D., late of (add descrip¬ 
tion and residence). 


I: Substituted for “Jammu and Kashmir Govt.” by ActX of 2010. (For 
»arl«W amendments see Notification 3-L/86 as amended by Council 
Order 46 of 1935 and A.L.O. 2008. -- ‘ Vj 1 

2. Substituted for “the State Advocate” by A.L.O. '2008. ‘ • 
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A. B. (add description and residence), on behalf of 
himself and all other holders of debentures issued by the 
.Company, Limited. 

The Official Receiver. 

A. B., a minor (add description and residence), by 
C. D. (or by the Court of Wards), his next friend. 


A. B. (add description and residence), a person of 
unsound mind (or of weak mind), by C.D., his next friend. 


A. B., a firm carrying on business in partnership at 


A. B., (add description and residence), by his consti¬ 
tuted attorney C.D. (add description and residence). 


A. B. (add description and residence), executor of 
C. D., deseased. 

♦ “ 

A. B., (add description and residence), heir of C. D. 
deceased. 


(3) Plaints. 
No. 1. 

Money Lent. 


(Title) 

A. B., the above-named plaintiff, states as follows:— 


1. On the 
the defendant 
the day of 


day of 
rupees 
19 . 


19 , he lent 
repayable 


on 
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2. The defendant has not paid the same, except 

.rupees paid on the day 

of 19 . 

[IF THE PLAINTIFF CLAIMS EXEMPTION FROM ANY LAW 

OF LIMITATION, SAY:—] 

... ' 

V . . - . • • f 

3. The plaintiff was a minor (or insane) from the 

day of till the day 

of 


4. [Facts showing when the cause of action 

AROSE AND THAT COURT HAS JURISDICTION.] 


5. The value of the subject-matter of the suit tor the 
purpose of jurisdiction is rupees and 

for the purpose of court-fees is rupees. 


6. The plaintiff claims 
with interest at 

the day of 


rupees, 
per cent from 

19 . 


No. 2. 

Money Overpaid 
(Title) 



A. B., the above-named plaintiff, states as follows: 


1. On the day of 19 , 

the plaintiff agreed to buy and the defendant agreed to sell 

bars of silver at annas per tola 

of fine silver. 


The plaintiff procured the said bars to be assayed 
E.f* l^dbo was paid by the 4 e ^ en dant for such assay, 

each of the bars to contain 1,500 tolas 
e ailvcr, and the plain***? accordingly paid the defen- 
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3. Each of the said bars contained only 1,270 tolas of 

fine silver, of which fact the plaintiff was ignorant when he 
made the payment. ? 

4. The defendant has not repaid the sum so overpaid. 
[As in Paras, 4 and 5 of Form No. 1, and Relief claimed]. 


No. 3. 

Goods sold at a fixed price and delivered. 

(Title) . • v 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , 

"• F. sold and delivered to the defendant (one hundred 
barrels of flour, or the goods mentioned in the schedule 
hereto annexed, or sundry goods). 

2. The defendant promised to pay rupees 

for the said goods on delivery (or on the day of 

, SOME DAY BEFORE THE PLAINT WAS FILED); * 

3. He has not paid the same. 

4. E. F. died on the day of 19 . By 

his last will he appointed his brother, the plaintiff, his 
executor. 

[As in Paras. 4 and 5 of Form No. 1.] 

/. The plaintiff as executor of E. F. Claims (Relief 
claimed). ' 


NO. 4. ( 

. j i 

Goods sold at a reasonable price and delivered. 

(Title) 

A. B., tlie above-named plaintiff, states as follows 

• ' * 

1. On the * day of 19 , 

plaintiff sold and delivered to the (defendant (sundry 
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articles of house,furniture) , but no express agreement 
was made as to the price. 

2. The goods were reasonably worth rupee®, 

3. The defendant has not paid the money. 

• • •• 

[As IN pARAS. 4 AND 5 OF FORM No. 1, AND RELIEF CLAIMED]. 

■ • % m - ■ i 

No. 5. 

ui-' 

Goods made at Defendant’s Request, and not accepted. 

(Title.) 

A. B.,thc above-named plaintiff, states as follows:— 

1. On the day of 19 , t. 

agreed with the plaintiff that the plaintiff should make for 
him (six tables and fifty chairs) and that E.F. should 
pay for the goods on delivery rupees. 

2. the plaintiff made the goods, and on the day 

of 19 , offered to deliver them to E.F., and has 

ever since been ready and willing so to do. 

3. E. F. has not accepted the goods or paid for them. 
[As in Paras 4 and 5 of Form No. 1, and Relief claimed.] 


No. 6. 

Efficiency upon a re-sale (Goods sold at Auction). 

? t| : U (Title) 

’ • * I * a 

Jt '^ >a * • II, A . 1 | / I . f 

'tnlijuituilh *irt lilki ill « ’* 4 * * ■ ^ 

A. B., the above-named plaintiff, states as follows;—- 

jSji£ Qn the. day .of 19 : , 

the plaintiff put up at auction sundry (goods), subject to the 
• condition that all goods not paid for and removed by the 
purchaser wlfaht (ten days) alter the sale- should be re-sold 
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by auction on his account, of which condition the defendant 
had notice. 


2. The defendant purchased (one 
at the auction at the price of 


CRATE OF CROCKERY) 

rupees. 


3. The plaintiff was ready and willing to deliver the 
goods to the defendant on the date of the sale and for (ten 
days) after. 


4. The defendant did not take away the goods purcha¬ 
sed by him, nor pay for them within (ten days) after the sale, 
nor atterwards. 

; 4 y , % ' f 

On the day of 19 , the plain¬ 

tiff re-sold the (crate or crockery), on account of the 
defendant, by public auction, for rupees. 

6. The expenses attendant upon such re-sale amoun¬ 
ted to rupees. 

7. The defendant has not paid the deficiency thus 

arising, amounting to rupees. 

[As in Paras. 4 and 5 of Form No. 1, and Relief claimed]. 


A 


No. 7. 




Services at a reasonable rate. 




' (Title). 

A.B., the above-named plaintiff, states a$ follows:— 




19 


1. Between the . ’ day of 

and the day of * 19 , at 

plaintiff (executed sundry drawings, designs and dia¬ 
grams) for the defendant, at his request ; but no express 
agreement was made as to the sum to be paid for such 
services. ■ 

2. The services were reasonably ityOrth •; • -rupees* 



1 
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3. The ^defendant hasnot paid the moneyv 
[As in Paras. 4 and 5 of Form No. 1, and Relief claimed]. 


No. 8. 


Services and Materials at a reasonable cost. 

(Title.) 

A. B., the above-named plaintiff, states as follows :— 

1. On the day of 19 , at ,the 

plaintiff built a house (known as No. ,in ), 

and furnished the materials therefor, for the defendant, at 
his request, but no express agreement was made as to 
the amount to be paid for such work and materials. 

2. The work done and materials supplied were 

reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in Paras. 4 add 5 of Form No. 1, and Relief claimed.] 

No. 9. 

Use and Occupation. 


(Title.) 


A. B., the above-named plaintiff, executor of the will 
of X. Y. deceased, states as follows :— 


1. That the defendant occupied the (house No. , 
Street,) by permission of the said X. Y., from the day of 

19 , until the day of 19 , 

and no agreement was made as to payment for the use of the 
said premises. 


2. That the use of the said premises for the said period 

^reasonably worth rupees. 

3. The defendant has not paid the money. 
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[As in paras. 4 and 5 Form No. 1.] 

6. The plaintiff as executor of X.Y. claims (Relief 
claimed). 


- . . No. 10. 

On an Award. 

(Title) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day .of 19 , the 

plaintiff and defendant,’ having a difference between them 
concerning ( a demand of the plaintiff ior the price ot ten 
barrels of oil which the defendant refused to pay), agreed in 
writing to submit the difference to the arbitration of E.F. 
and G.H., and the original document is annexed hereto. 

2. On the day ot 19 , the arbitra¬ 

tors awarded that the defendant should (pay the plaintiff 

rupees). 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. .11. 

• I V • 

• • 1 

On a Foreign Judgment. 

(Title) v . 

A. B., the above-named plaintiff, states as follows: 

1. On the day of 19 , at 

in the State (or Kingdom) of t 

the Court of that State (or Kingdom) in 

a suit therein pending between the plaintiff and the defen¬ 
dant, duly adjudged that the defendant should pay to the 
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plaintiff rupees, with interest from the 

said date. 

2. The defendant, has not paid the money. 

[As IN PARAS. 4 AND 5 OF FORM No. 1, AND RELIEF CLAIMED]. 


No. 12. 

’ Against Surety for Payment of Rent. 

».* * .. • • • 

V ,. > • • • 

’ . , (Title) 

| 

‘ •* A*B., the above-named plaintiff, states as follows:— 

•• 1. On the day of 19 , E. F., 

"hired from the plaintiff for the term of years, 

the (house No. , Street), at 

the annual rent of rupees payable (monthly). 

2. The defendant agreed, in consideration of the 
letting of the premises to E. F., to guarantee the punctual 
payment of the rent. 

• • 

9 •• 

i ^ ** » • •» * 4 I*" * * 

3. The rent for the month ot 19 , 

amounting to rupees, has not been paid. 

[If, by the terms of tiie agreement, notice is required 

TO BE GIVEN TO THE SURETY, ADD ] 


4. On the day of 19 , the plain¬ 

tiff gave notice to the defendant ol the non-payment of the 
rent, and demanded payment thereof. 

5i*: The deiendant has not paid the same. 

J >( ; \ . . • • 

► v J. ' Jt || # ^ S # - t . 

[As IN PARAS. 4 AND 5 OF FORM No. 1, AND RELIEF CLAIMED.] 


( 
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No. 13. 

Breach of Agreement to purchase Land. 

(Title) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day oi 19 , the plaintiff 

and defendant entered into an agreement, and the original 
document is hereto annexed. 

(Or, on the day of 19 , the plaintiff 

and delendant mutually agreed that the plaintiff should 
sell to the defendant and that the defendant should purchase 
from the plaintiff forty bighas of land in the village 
of for rupees.) 

2. On the day of 19 , the plaintiff, 

being then the absolute owner ot the property [and the same 
being free from all incumbrances as was made to appear 
to the defendant], tendered to the defendant a sufficient 
instrument of transfer of the same [or, was ready and wil¬ 
ling, and is still ready ana willing, and offered, to transfer 
the same to the defendant by a sufficient instrument] on the 
payment by the defendant of the sum agreed upon. 

3. The defendant has not paid the money. 

[As in Paras. 4 and 5 of Form No. 1, and Relief claimed.! 


No. 14. 

» 

Not Delivering Goods Sold. 

(Title) 

A. B., the above-named plaintiff, states as follows.— 

1. On the day ot 19 , the plaintiff and 

defendant mutually agreed that the defendant should deliver 
[one hundred barrels oi flour] to the plaintiff on the 
day of 19 , and that the plaintiff should pay there¬ 
for rupees on delivery. 
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2. On the [said] day the plaintiff was ready and 
willing, ^nd offered, to pay the defendant the said sum upon 
delivery of the goods. 

3. The defendant has not delivered the goods, and the 
plaintiff has been deprived o* the profits which would have 
accrued to him from such delivery. 

[As IN PARAS. 4 AND 5 OF FORM No. I, AMD RELIEF CLAIMED.] 

■ ■■ « 

No. 15. 

Wrongful Dismissal. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day oi 19 , the plaintiff and de¬ 

fendant mutually agreed that the plaintiff should serve the 
defendant as [an accountant, or in the capacity of ioreman, 
or as the case may be], and that the defendant should 
employ the plaintiff as such for the term of [one year] 
and pay him for his services rupees [monthly]. 

2. On the day of 19 , the plaintiff 

entered upon the service of the defendant and has ever 
since been, and still is, ready and willing to continue in such 
service during the remainder of the said year whereof the 
defend**it always has had notice. 

3. On the day of 19 , the defendant 

wrongiv ly discharged the plaintiff, and refused to permit 
him to h^rve as aforesaid, or to pay him for Ins services. 

[As in iaras. 4 and 5 of Form No. 1, and Relief ci,aimed.] 

No. 16. 

Breach of Contract to Serve. 

(Title.) 

■. v.. • 

A. B., the above-named plaintiff, states as follows:— 

On the day of 19 , the plaintiff 

and defendant mutually agreed that the plaintiff should em- 
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ploy the defendant at an [annual] salary of rupees, 

and that the defendant should serve the plaintiff as [an 
artist] lor the term of [one year]. 


2. The plaintiff has always been ready and willing to 

perform his part of the agreement [and on the day 

of 19 , offered so to do]. 

3. The defendant (entered upon) the service of the 

plaintiff on the above-mentioned day, but aiterwards on 
the day of 19 , he refused to serve the plaintiff 

as afoicsaid. 


[As IN PARAS. 4 AND 5 OF FORM No. 1, AND RELIEF CLAIMED.] 


No. 17 

Against a Builder for Defective Workmanship. 

(Title) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the plaintiff 

and defendant entered into an agreement, and the original 
document is hereto annexed. (Or state the tenor of 

THE CONTRACT.] 

[2. The plaintiff duly performed all the conditions 
of the agreement on his part]. 

3. The defendant [built the house referred to in the 
agreement in a bad and unworkmanlike manner]. 

{As in papas. 4 and 5 of Form No. 1, and Relief claimed.] 

• "•Shm 

No. 18. 

On a Bond for the Fidelity of a Clerk. 

(Title). 

A.B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the plaintiff took 

E.F. into his employment as a clerk. A 
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2. In consideration thereof, on the day of 

19 , the defendant agreed with the plaintiff that if E. F. 

should not faithfully perform his duties as a clerk to the 
plaintiff, or should fail to account to the plaintiff for all 
moneys, evidences of debt or other property received by him 
for the use of the plaintiff, the defendant would pay to the 
plaintiff whatever loss he might sustain by reason thereof, 
not exceeding rupees. 

[Or, 2. In consideration thereof, the defendant by 
his bond of the same date bound himselt to pay the plaintiff 
the penal sum of rupees, subject to the condition 

that if E.F. should faithfully perform his duties as clerk and 
cashier to the plaintiff and should justly account to the 
plaintiff for all moneys, evidences of debt or other property 
which should be at any time held by in trust for the plain¬ 
tiff. the bond should be void.] • 

[Or, 2. In consideration thereof ,on the same date the 
defendant executed a bond m favour of the plaintiff, and the 
original document is hereto annexed.] 

3. Between the day of 19 , and the 

day of 19 , E. F. received money and 

other property, amounting to the value of rupees, 

for the use of the plaintiff, for which sum he has not accoun¬ 
ted to him, and the same still remains due and unpaid. 

[as paras. 4 & 5 of Form No. 1, and Relief claimed.] 


No. 19. 


By Tenant against Landlord, with Special Damage. 

(Title) 

A.B., the above-named plaintiff, states as lollows:— 

1. On the day of 19 , the defendant, 

by a registered instrument, let to the plaintiff [the house 
No. , Street] for the term ol years, 

contracting with the plaintiff, that he, the plaintiff, and his 
legal representatives should quietly enjoy possession thereof 
for the said term. 
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2. All conditions were fulfilled and all things happened 
necessary to entitle the plaintiff to maintain this suit. 

3. On the day of 19 , during the said 

term. E.F., who was the lawful owner of the said house, 
lawfully evicted the plaintiff therefrom, and still withholds 
the possession thereof from him. 

4. The plaintiff was thereby [prevented from conti¬ 

nuing the business of a tailor at the said place, was compel¬ 
led to expend rupees in moving, and lost the custom 

ofG.H., and I.J., by such removal]. 

[As in Paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 20. 

On an Agreement of Indemnity. 

(Title) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the plaintiff 

and defendant, being partners in trade under the style of 
A. B. and C.D., dissolved the partnership, and mutually 
agreed that the defendant should take and keep all the part¬ 
nership property, pay all debts of the firm and indemnify 
the plaintiff against all claims that might be made upon 
him on account ot anv indebtedness oi the firm. 

0 

2. The plaintiff duly performed all the conditions of 

the agreement on his part. - ‘ 

3. On the day ot 19 , [a judgment 

was recovered against the plaintiff and defendant by E.F. 3 
in the High Court of Judicature at > np on 

a debt due from the fiirn to E. F., and on the day 

of 19 , ] the plaintiff paid rupees [in 

satisfaction of the same). 
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4. • The defendant has not paid the same to the 
plaintiff. 

[As in Paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 21. 

Procuring Property by Fraud. 

(Title) 

A. R., the above-named plaintiff, stares as follows:-- 

1. On the day of 19 , the defendant, 

forHhe purpose of inducing the plaintiff to sell him certain 
goods, represented to the plaintiff that [he, tlu defendant, 
was solvent, and worth rupees over all Ins liabilities.] 

2. The plaintiff was thereby induced to sell [and 
deliver] to the defendant, [dry goods] of the value of 
rupees. 

‘ 3. The said representations were false [or state their 

particular falsehoods] and were then known by the 
defendant to he so. 

4. The defendant has not paid for the goods. [Or, if 
the goods were not delivered.] The plaintiff, in prepa¬ 
ring and-shipping the goods and procuring their restora¬ 
tion, expended rupees. 

[As in Paras. 4 and 5 of Form No. 1, and Relief claimed]. 

- >■ 

No. 22. 

Fraudulently Procuring Credit to be given to 

Another Person. 

b; ■ ■ (Title) 

A. B., the above-named plaintiff, states as follows:— 


, 1. On the day of 19 , the defendant 

represented to the plaintiff that E. F. was solvent and in 
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good credit, and worth rupees over all his liabilities 

[Or tnat E.F. then held a responsible situation and was in 
good circumstances, and might safely be trusted with goods 
on credit]. 


2. The plaintiff was thereby induced to sell to E.F. 

[rice] ox the value of rupees [on months credit]. 

3. The said representations were false and were then 
known by the defendant to be so, and were made by him 
intent to deceive and defraud the plaintiff [or to deceive 
and injure the plaintiff.] 


4. E.F. [did not pay for the said goods at the expira¬ 
tion ot the credit afor esaid, or ] has not paid for the said 
rice, and the plaintiff has wholly Tost the same. 

[As in Paras. 4 and 5 of Form No. 1, and Relief claimed.] 




No. 23. 

Polluting the Water under the Plaintiff’s Land. 

(Title) 

A. B., the above-named plaintiff, states as follows:— 

L The plaintiff is, and at all the times hereinafter 
mentioned was, possessed of certain land called and 

situate in and of a well therein, and of water in the 
well, and was entitled to the use and benefit of the well and 
oi the water therein, and to have certain springs and st¬ 
reams of water which flowed and ran into the well to supply 
the same to flow or run without being fouled or polluted. 

2. On the day of- 19 , the defendant 

wrongfully fouled and polluted the well and the water 
therein and the springs and streams of water which flowed 
into the well. 

3. In consequence the water in the well became impure 

unfit for domestic and Qther necessary purposes, and thq 
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plaintiff and his family arc deprived of the use and benefit 
of the well and water. 

[As IN PARAS. 4 AND 5 OF FORM No. 1, AND RELIEF CLAIMED.] 


No. 24. 

Carrying on a Noxious Manufacture. 

• (Title) 

A.B., the above-named plaintiff, states as follows: — 

1. The plaintiff is, and at all the times hereinafter 

mentioned was, possessed of certain lands called , 

situated in 

2. Ever since the day of 19 . the 

defendant has wrongfully caused to issue from certain smelt¬ 
ing works carried on by the defendant large quantities of 
offensive and unwholesome smoke and other vapours arid 
noxious matter, which spread themselves over and upon 
the said lands, and corrupted the air, and settled on the 
surface of the lands. 

.3. Thereby the trees, hedges, herbage and crops of 
the plaintiff growing on the lands were damaged and dete¬ 
riorated in value, and the cattle and live-stock of the plain¬ 
tiff on the lands became unhealthy, and many ol them 
were poisoned and died. 

4. The plaintiff was unable to graze the lands with 
cattle and sheep as he otherwise might have done, and was 
obliged, to remove his cattle, sheep and farming-stock 
therefrom, and has been prevented from having so bene¬ 
ficial and healthy a use and occupation of the lands as he 
otherwise would have had. 

[As in Paras. 4 AND 5 OF Form No. 1, and Relief Claimed.] 

** , 
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No. 25. 


Obstructing a Right of Way. 


(Title) 


A. B., the above-named plaintiff, states as follows: — 


1* The plaintiff is, at the time hereinafter mentioned 
was, possessed of [a house in the village of ]. 

2. He was entitled to a right of way from the [house] 
over a certain field to a public highway and back again from 
the highway over the field to the house, for himself and his 
servants [with vehicles, Or on foot] at all times of the year. 


3. 


Oil the day of 19 , defendant 

wrongfully obstructed the said way, so that the plaintiff 
could not pass [with vehicles, or on foot, or in any man¬ 
ner] along with the way [and has ever since wrongfullv 
obstructed the same]. 


4. (State special damage, if any.) 

0 

[As in Paras. 4 and 5 of Form No. 1, and Relief Claimed.] 


No. 26. 

Obstructing a Highway. 

(Title) 

1. The defendant wrongfully dug a trench and heaped 
up earth and stones in the public highway leading from 

to so as to obstruct it. 

2. Thereby the plaintiff, while lawfully passing along 
the said highway, fell over the said earth and stones [ Or 
into the said trench] and broke his arm, and suffered great 
pain, and was prevented from attending to his business for 
a long time, and incurred expense for medical attendance. 

[As in Paras, 4 and 5of Form No. 1, anp Relief qlaimpp,] 
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No. 27. 

Diverting a Water Course. 

(TiTIF.) 

A. B., the above-named plaintiff, states as follows:— 

1. The plaintiff is, and at the time hereinafter men¬ 

tioned was, possessed of a mill situated on a [stream] known 
as the . in the village of ,district of 

2. By reason of such possession the plaintiff was en¬ 
titled to the flow ot the stream for working the null. 

3. On the day of 19 , the defen¬ 

dant, by cutting the bank of the stream, wrongfully diverted 
the water thereof, so that less water ran into the plaintiff’s 

mill. 

4. By reason thereof the plaintiff has been unable to 

grind more than sacks per day, whereas, before 

the said diversion of water, he was able to grind 

sacks per day. 

[As in Paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 28. 


Obstructing a Right to use Water for Irrigation. 

(Title) 

A. B., the above-named plaintiff, states as follows:— * 

1. Plaintiff is, and was at the time hereinafter men¬ 
tioned, possessed of certain lands situate, etc., and entitled 
tq take and use a portion of the water of a certain stream 
for irrigating the said lands. 

2. On the day of 19 , the defendant 

prevented the plaintiff from taking and using the said por- 
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tion of the said water as aforesaid, by wrongfully obstructing 
and diverting the said stream. 

v 7 

[As IN pARAs 4 AND 5 OF FORM No. 1 ,AND RELIEF ClAIME.d] 


No. 29. 

[Injuries caused by Negligence on a railroad.] 

(Title) 

' / 


A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the defendants were 

common carriers of passengers by railway between 

and 

2.. On that day the plaintiff was a passenger in one of 
the carriages ol the defendants on the said railway. 

3. While he was such passenger, at [or 

near the • station of or between the stations 

of and ], a collision occurred 

on the said railway caused by the negligence and unskilful¬ 
ness ol the defendant’s servants, whereby the plaintiff was 
much injured [having his leg broken, his head cut, etc., 
and state 7 he special damagf., if any, as], and incurred 
expense for medical attendance, and is permanently dis¬ 
abled from carrying on his former business as [a salesman]. 

[As in Paras. 4 and 5 of Form No. 1, and Relief claimed.] 

- [Or thus: — 2. On that day the defendants by their 
servants so negligently and unskilfully drove'and mana¬ 
ged an engine and a train of carriages attached thereto 
upon and along the defendants’ railway which the plain¬ 
tiff was then lawfully crossing, that the said engine and 
train were driven and struck against the plaintiff, whereby, 
etc., as in para 3.] 
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No. 30. 

Injuries caused in neglioent driving. 

(Title.) 

A* B., the above-named plaintiff, states as follows: — 

1. The plaintiff is a shoemaker, carrying on business 

at . The defendant is a merchant of 

2. On the day ol 19 , the plaintiff 

was walking southward along Chownnghee, in the City 
of Calcutta^ at about 3 o’clock in the afternoon. He was 
obliged to cross Middleton Street, which is a street run¬ 
ning into Chowringhec at right angles. While he was 
crossing this street, and just before he could reach the: foot- 
pavement on the further side thereof, a carriage of the defen¬ 
dant’s, drawn bv two horses under the charge and control 
of the defendant’s servants, was negligently, suddenly and 
without any warning turned at a rapid and dangerous pace 
out of Middleton Street into Chowringhce. The pole of 
the carriage struck the plaintiff and knocked him down, and 
he was much trampled by the horses. 

3. By the blow and fall and trampling the plaintiff’s 
lelt arm was broken and he was bruised and injured on the 
side and back, as well as internally, and in consequence 
thereof the plaintiff was for four months ill and in suffering, 
and unable to attend to his business, and incut red heavy 
medical and other expenses, and sustained great loss of busi¬ 
ness and profits. 

[As in Paras. 4 and 5 of Form No.l, and Relief caltmed.] 


No. 31. 

For Malicious- Prosecution. 

(Title) 

A. B., the above-named plaintiff, states as follows :— 

1. On the day of 19 , the 

defendant obtained a warrant of arrest from 

[a Magistrate ol the 
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said city, or as the case may de] on a charge of 

, and the plaintiff was arrested thereon, 
and imprisoned for [days, or hours, 

and gave hail in the sum ol rupees to 

obtain his release]. 

2. In so doing the defendant acted maliciously and 
without reasonable or probable cause. 

3. On the day of 19, 

the Magistrate dismissed the complaint of the defendant 
and acquitted the plaintiff. 

4. Many persons, whose names are unknown to the 
plaintiff, hearing of the arrest, and supposing the plaintiff 
t° be a criminal, have ceased to do business with him ; 
or in consequence of the said arrest, the plaintiff lost his 
situation as clerk to one £. F., or in consequence the plaintiff 
suffeicd pain of body and mind, and was prevented frbm 
transacting his business, and was injured in his credit, and 
incurred expense in obtaining his release from the said im¬ 
prisonment and in defending himself against the said 
complaint. 

[As in Paras. 4 and 5 of Form No. 1, and Relief claimed]. 


No. 32. 

Movables Wrongfully Detained. 

(Title) 

A. B., the above-named plaintiff, states as follows :— 

1. On the dav of 19, 

plaintiff owned [or state facts showing a right to the 
possession] the goods mentioned in the schedule hereto 
annexed [or describe the goods], the estimated value 


of which is 


rupees 


2. From that day until the commencement of this 
uit the defendant has detained the same from the plaintiff 
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3. Before the commencement of the suit, to wit, on 
the day of 19, the plaintiff de¬ 

manded the same from the defendant, but he refused to 
deliver them. 


[as in Paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims— 

(1) delivery of the said goods, or rupees, 

in case delivery cannot be had ; 

(2) rupees compensation for the detention 

thereof. 

The Schedule. 


No. 33. 

Against a fraudulent Purchaser and HiS 

Transferee With Notice. 

# 

(Title) 

A. B., the above-named plaintiff states as follows :— 

1. On the day of 19 , 

the defendant G. D. } for the purpose of inducing the plain¬ 
tiff to sell him certain goods, represented to the plaintiff 
that [he was solvent, and worth rupees over 

all his liabilities]. 

2. The plaintiff was hereby induced to sell and de¬ 

liver to C. D. [one hundred boxes ot tea], the estimated 
value of which is ^ rupees. 

3. The said representations were false, and were 
then known by C. D. to be so [or atthe time of making the 
said representations, C. D. was insolvent, and knew himself 
to be so]. 

4. G. D. afterwards transferred the said goods to the 
defendant E. F. without consideration [ox who had notice 
of the falsity of the representation]. 
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[as in Paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims— • 

(1) delivery of the said goods, or rupees, 

in case delivery cannot be had ; 

(2) rupees compensation for the detention thereof. 


No. 34. 

Rescission of a Contract on the Ground of Mistake. 

(Title) 

A. B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , 

the cfeiendant icpresented to the plaintiff that a certain 
piece of ground belonging to the defendant situated at , 
contained (ten bighas ). 

2. The plaintiff was thereby induced to purchase the 

same at the price of rupees in the belief that 

the said representation was true, and signed an agieemcnt 
of which the original is hereto annexed. But the land has 
not been transferred to him. 

3. On the day of 19 , 

the plaintiff paid the defendant rupees as part 

of the purchase money. 

4. That the said piece of ground contained in fact 
only (five bighas ). 

[As in Paras. 4 and 5 of Form No.l] 

7. T1 e plaintiff claims— 

(1) rupees, with interest from the 

day of 19 ; 

(2) that the said agreement be delivered up and can¬ 
celled. 
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No. 35 

An Injunction Restraining Waste. 

(Title) 

A. B., the above-named plaintiff, states as follows:— 

T The pliantiff is the absolute owner of (Describe the 
Property) . 

2. The defendant is in possession of the same under a 
lease from the plaintiff. 

3. The defendant has (cut down a number of valuable 
trees, and threatens to cut down many more for the purpose 
of sale) without the consent of the plantiff. 

[As in Paras. 4 and 5 of Form No. 1] 

6. The plaintiff claims that the deiendant be restrained 
by injunction from committing or permitting any further 
waste on the said premises. 


[Pecuniary c ompe nsa tion m ay als o be C1 aimed]. 


No. 36. 

Injunction Restraining Nuisance. 

(Title) 

A. B., the above-named plaintiff, states as follows :— 

1. Plaintiff is, and at all the times hereinafter men¬ 
tioned was, the absolute owner of (the house No. , 

Street, Calcutta). 

2. The defendant is, and at all the said times was, the 
absolute owner of (a plot of ground in the same Street 

)• 

• — 

3. On the day of ) 19 , the 

defendant erected upon his said plot a slaughter-house, and 
still maintains the same ; and from that day until the present 
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lime lias continually caused cattle to be brought and killed 
there (and has caused the blood and offal to be thrown into 
the street opposite the said house of the plaintiff). 

[4. In consequence the plaintiff has been compelled 
to abandon the said house, and has been unable to rent the 


[As in Paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims that the defendant be restrained 

□’. injunction from committing or permitting any further 
nuisance. ^ 7 


• • • 

No. 37 ' 

Public Nuisance. 



(Title.) 

• / 

the above-named plaintiff, states as follows : — 


1. The deiendant has wrongly heaned up earth and 
stories on a public road known as ’ " Street at 

so as to obstruct the passage of the public along the same and 
threatens and intends, unless restrained from so doing, to 
continue and repeat the said wrongful act. 


2. The plaintiff has obtained the consent in writing of 
the Deputy Commissioner to the institution of this suit. 

[As in Paras. 4 and 5 of Form No. 1.] 

5. The plaintiff claims— 


(Ij a declaration that the defendant is not entitled 
to obstruct the passage of the public along the 
said public road ; 


(2) an injunction restraining the defendant from ob- 
_ structmg the passage or the public along the 
said public road and directing the defendant to 
remoee the earth and stones wrongfully heaped 
up as aforesaid. 
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No. 38. 

Injunction against the diversion of a \\^ ter-course. 

(Title) 

A. B., the above-named plaintiff, states as follows 

[As in Form No. 27.] 

The plaintiff claims that the defendant be restrained 
& 

by injunction from diverting the water as aforesaid. 


No. 39. 

Restoration of movable Property threatened with 

DESTRUCTION, AND FOR AN INJUNCTION. 

(Title) 

A. B., the above-named plaintiff, states as follows :— 

1. Plaintiff is, and at all times hereinafter mentioned 
was, the owner of (a portrait of his grand-father which was 
executed by au eminent painter), and of which no duplicate 

exists (or STATE ANY FACTS SHOWING THAT THE PROPERTY 
IS OF A KIND THAT CANNOT BE REPLACED BY MONEY). 

2. On the day oi 19 he 

deposited the same tor safe-keeping with the defendant. 

3. On the day oi 19 , he 

demanded the same from the defendant and offered to pay 
all reasonable charges ior the storage of the same. 

4. The defendant refuses to deliver the same to the 
plaintiff and threatens to conceal, dispose of, cut or injure 
the same if required to deliver it up. 

5. No pecuniary compensation would be an adequate 
compensation to the plaintiff for the loss of the (painting). 

[As in Paras. 4 and 5 of Form No. 1.] 
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8. The plaintiff claims— 

(1) that the defendant be restrained by injunction 
from disposing of, injuring or concealing the 
said (painting ) ; 

(“) that he be competed to deliver r h e sam e to the 

plaintiff. 

* 


No. 40 

Interpleader. 

(Title) 

A. B., the above-named plaintiff, states as follows :— 

1. Before the date of the claims hereinafter mentioned 
G* H* deposited with the plaintiff (describe the property) 
for (safe-keeping). 

2. The defendant C. D. claims the same (under an al¬ 
leged assignment thereof to him from G. H.) 

3. The defendant E. F. also claims the same (under 
an order oi G. H. transferring the same to him). 

4. The plaintiff is ignorant of the respective rights 
of the defendants. 

5. He has no claim on the said property other 
than for charges and costs, and is ready and willing to deliver 
it to such persons as the Court shall direct. 

6. The suit is not brought by collusion with either of 
the defendants. 

[As IN PARAS. 4 AND 5 OF FORM No. 1.] 

9. The plaintiff claims— 

(1) that the defendants be restrained, by injunction 
from taking any proceedings against the plain¬ 
tiff in relation thereto. 

(2) that they be required to interplead together con¬ 
cerning their claims to the said property ; 
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(3) that some person be authorised to receive the 
said property pending such litigation ;] 

f4) that upon delivering the same to such [person] 
the plaintiff be discharged from all liability 
to either of the defendants in relation thereto. 


No. 41. 

Administration bv Creditor on behalf of himself and 

ale other Creditors. 

. (Title) 

Ac B., the above-named plaintiff, states as follows:— 

1 • E. F., late ot , was at the time of his 

death, nnd his estate still is, indebted to the plaintiff in the 
sum ot [here insert nature of debit and security 

IF ANY] 3 

2. E. F., died on or about the day of 

By his last will, dated the dav of 

he appointed C. D. his executor [or devised his estate in 
trust, e'c., or died intestate, as the case may be], 

3. The will was proved by C. D.J [or letters of ad¬ 
ministration were granted, etc], 

4. The defendant has possessed himself of the movable 
[and immovable, or the proceeds of the immovable] proper¬ 
ty of E. F., and has not paid the plaintiff his debt. 

[As in Paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims that an account may be taken 
ot the movable [and immovable] property of E. F. 
deceased, and that the same may be administered under 
the decree of the Court. 
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No. 42. 

Administration by Specific Legatee. 

(Title) 

[Alter Form No. 41 thus]— 


[Omit paragraph i and commence paragraph 2] E.F., 
I ate °* > died on or about the day ol 

. By his last will, dated the day 

ol he appointed C. D. his executor, and bequeathed to the 
plaintiff [here state the specific legacy ]. 

For paragraph 4 substitute— 

The defendant is in possession of the movable property 
of E. F., and, amongst other things, of the said [here name 

THE SUBJECT OF THE SPECIFIC BEQUEST]. 

1 or THE COMMENCEMENT OF PARAGRAPH 7 SUBSTITUTE— 

The plaintiff claims that the defendant may be ordered 
to delivei to him the said [here name the subject of 
the specific bequest], or that, etc. 


No. 43. 

Administration by Pecuniary Legatee. 

(Title.) 

[Alter Form No. 41 thus]— 

[Omit paragraph i and substitute for paragraph 2] 
E. F., late of , died on or about the day 

oi . By his last will dated the day of— 

he appointed C. D his executor, and bequeathed to the 
plaintiff a legacy of rupees. 

In paragraph 4 substitute “legacy” For “debt”. 

Another Form. 

(Title) 

E. F, the above-named plaintiff, states as follows 

1. A. B. of K. in the died on the day 
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of . By last will, dated the day of , 

he appointed the defendant and M. N. [who died in the 
testator’s lifetime] his executors, and bequeathed his pro¬ 
perty, whether movable or immovable, to his executors 
in trust, to pay the rents and income thereof to the plaintiff 
for his life ; and after his decease, and in default or his hav¬ 
ing a son who shouid attain twenty-one, or a danhgter who 
should attain that age or marry, upon trust as to Ins im¬ 
movable property for the person who .vould be the testator’s 
heir-at-law, and as to his movable property ior the per¬ 
sons who would be the testator’s next-of-kin if he had 
died intestate at the time of the death of the plaintiff, and 
such failure ot his issue as aforesiad. 

2. The will was proved by the defendant on the 

day of . The plaintiff has not been married. 

3. The testator was at his death entitled to movable 
and immovable property ; the defendant entered into the 
receipt of the rents of the immovable property ana 
got in the movable property ; he has sold some part of the 
immovable property. 

[As in Paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims— 

(1) to have the movable and immovable property 
ot A. B. administered in this Court, and for that 
purpose to have all proper directions given and 
accounts taken ; 

(2) such further or other relief as the nature of the 
case may require. 


No. 44. 

Execution of Trusts. 

(Title) 

A. B., the above-named plaintiff, states as follows 
1. He i§ one ot the trustees under an instrument of 
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settlement bearing date on or about the day of 

made upon the marriage of F. F. and G. H., the father 

of 1 ( , m e,t a 7 defendant [or an instrument of transfer 

of the estate and effects o, E. F. for the benefit of C. D., the 
defendant, and the other creditors of E. F.] 

sa-d < 2 'n-. A ; ?■ ! - aS taken . u P on himself the burden of the 
smd East, and is in possession ot [or of the proceeds ofl the 

instrument^ lmmovable P ro P ert y tiansierred by th e J said 

under" 

[As IN PARAS. 4 AND 5 OF FORM No. 1.] 

and deSir °V S , 40 accouni for a11 the rents 

o?rlif mi I 1116 Sa ‘ d inim " ,vab!e Property [and the proceed 
the sale oi the said, or of part of the said, immovable oro- 

of fL 'r° Vabl ni ° R the P rocee< ^ s of the sale of, OR of part 

na ‘ dV'n d m °u Va e P r0per ! V > OR the P rofi ts accruing to the 

SUC ! trustee m the execution ot the said trust]; 

;. r bc P rays , that th £ Court will take the accounts of the 

mal h b and - als ° J hai th = wole of the said trust estate 
rT»-rW mastered jn the Court for the benefit of C- D. 

m 1 ai -’ aiic ^ other persons who may be interested 

in .,uch aommistrat.on, m the presence of C. D. and such 
other persons so interested as the Court may direct, or that 
*-'■ ma y show good cause to the contrary. 

nr Where the suit is a beneficiary, the 

LAINT MAY BE MODELLED, MUTATIS MUTANDIS, ON THE PLAINT 
BY A LEGATEE.] 9 


No. 45. 
Foreclosure 


or sale 


/'Title') 

rri, 3 . a k. ove " name< 3 plaintiff, states as follows :— 
del d ^ * C P^ a * nt *ff is mortgagee of lands belonging to the 

2. The following are the particulars of the mortgage:-—- 
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2. The lollowiiig are the particulars ot the mortgage 

(a) (date) ; 

(b) (names ot mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

(t) (amount now due) 

(g) [if the plantiff’s title is derivative, state 
shortly the transfers or devolution under which he 
claims). 

[If the plaintiff is mortgagee in possession, add] 

3. The plaintiff took possession of the mortgaged pro¬ 
perty on the day oi and is ready 

to account as mortgagee in possession from that time.] 

[As IN PARAS. 4 AND 5 OF FoPM No. I .] 

6. The nlaintiff claims — 

(1) payment or in default [sale or] foreclosure [and 
possession] ; 

[Where Order 34, rule 6, applies]. 

(2) in case the proceeds of the sale are found to be 
insufficient to pay the amount due to the plaintiff, 
then that liberty be reserved to the plaintiff 
to apply tor a decree for the balance. 


No. 46. 

Redemption. 

(Title.) 

A. B., the above-named plaintiff, states as follows :— 

1. The plaintiff is mortgagor of lands of which the 
defendant is mortgagee. 
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2. The following are the particulars of the mortgage:- 

(a) (date) ; 

(b) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; 

(e) (property subject to mortgage) ; 


(1) (if the plaintiff’s title is derivative, state 
SHORTLY TIIE TRANSFERS or devolution under which he 

claims). 

' If the defendant is mortgagee in possession, add) 

3. Tne defendant has taken possession [or has received 
the rents] of the mortgaged property. 

[As in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims to redeem the said property 

and to have the same reconveyed to nim [and to have pos¬ 
session thereof]. r 


No£47. 

Specific Performance (No. 1). 


(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. By an agreement dated the day of 

, anc ^ signed by the defendant, he contracted to 

buy of [or sell to] the plaintiff certain immovable property 
therein described arid referred to, for the sum oi 
rupees. 

2. The plaintiff has applied to the defendant speci¬ 
fically to pei form the agreement on his part, but the de¬ 
fendant has n ot done so, 

€ • 
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3. The plaintiff has been and anil is ready and willing 
specifically to perform the agreement on his part ot 
which the defendant has had notice. 

[As IN PARAS. 4 AND 5 OF FORM No. 1 .] 

6. The plaintiff ciaims that the Court will order the 
defendant specifically to perform the agreement and to 
do all acts necessary to put the plaintiff in full possession 
of the said property [or to accept a transfer and possession 
of the said oroperty] and to pay the costs of the suit. 


No. 48. 

Specific Performance (No. 2). 

• • 

(Title.) 

A.. B., the above-named plaintiff, states as follows :— 

1. On the day of 19 , 

the plaintiff and defendant entered into ail agreement, in 
writing, and the original document is hereto annexed. 

The defendant was absolutely entitled to the immov¬ 
able property described in the agreement. 

2. On the day of 19 , the 

plaintiff tendered rupees to the defendant, and 

demanded a transfer of the said property by a sufficient 
instrument. 

3. On the day of 19 , 

the plaintiff again demanded such transfer [or the defen¬ 
dant refused to transfer the same to the plaintiff.] 

4. The defendant has not executed any instrument of 
transfer. 

5. The plaintiff is still ready and willing to pay the 
purchase-money of the said property to the defendant. 

[As IN PARAS. 4 and 5 of Form Nq. 1.] 
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8. The plaintiff claims— 

(1) that the defendant transfers the 
the plaintiff by a sufficient instrument 

TERMS OF TI-IE AGREEMENT] ; 


said property to 
[following the 


( 2 ) 


■rupees compensation for withholding the same. 


No. 49. 

Partnership. 

(Title.) 

A. B., tlie above-named plaintiff, states as follows 

* • He and C. D., the defendant, have been for 

. years (or months) past carrying on business 

^ dnr er artic les of partnership in writing [or under 

a deed, or under a verbal agreement]. 

Several disputes and differences have arisen bet- 
■ t e if n , e P^mtiff and defendant as such partners wherebv 
bec .°r ne impossible to carry on the business in part¬ 
nership with advantage to the partners, [or the defendant 

articles 1 *-™*** 6 ^ * 0 ^ 0vVin ? breaches of the partnership 

V) 

( 2 ) 

(3) ] 

[As IN PARAS. 4 AND 5 OF FORM No. 1.] 

5* The plaintiff claims— 

(1) dissolution of the partnership ; 

(2) that accounts be taken : 

(3) that a receiver be appointed. 

(N. B. —In suits for the winding-up of any part¬ 
nership, omit THE CLAIM FOR DISSOLUTION ; AND INSTEAD 
INSERT a PARAGRAPH STATING THE FACTS OF THE PARTNER" 

$WP having been dissolved.) I 
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(4) Written Statements. 

General defences. 

The detendant denies that (set out facts'). 

\ / 

Denial 

The defendant does not admit that (set out facts). 
The defendant admits that but savs that 


Protest 


The defednant denies that he is a partner in the 

defendant firm of 


The defendant denies that he made the contract alleged 
or any contract with the plain tiff . 

The defendant denies that he contracted with the 
plaintiff as alleged or at all. 

The defendant admits assets but not the plaintiff ’s 
claim. 

The defendant denies that the plaintiff sold to him 
the goods mentioned in the plaint or any of them. 


Limitation 


The suit is barred by article or article 

of the second schedule to the Limita¬ 
tion Act, 1995. (IX of 1995). 


The Court has no jurisdiction to hear the suit on the 

Jurisdiction ground that (SET FORTH THE GROUNDS). 


On the day of a diamond 

ring was delivered by the defendant to and accepted by 
the plaintiff m discharge of the alleged cause of action. 

insolvency The defendant has been adjudged an 

insolvent. 


The plaintiff betore the institution or the suit was 
adudged an insolvent and the right to sue vested m the 
receiver. 

Minority The defendant was a minor at the time 

oi making the alleged contract. 

The detendant as to the whole claim (or as to Rs. , 

Payment into Court. part ot the money claimed, OR AS THE 

case may be) has paid into Court 



16 


CODE OF CIVIL PROCEDURE, 1977 (1920 A.D.) [APP.A 


plamtifl 


is sum is enough to satisfy the 
’s claim (or the part aforesaid}. 


J) 


Hie performance of tnc promise alleged was remitted 


Performance remitted O'i tllC 


V 


date) . 


^ he contract was rescinded by agreement between 
Rescission the plaintiff and defendant. 

I he plaintiff s claim is barred by the decree in suit 

Res judicate (CIVF. THE REFERENCE'. 

/ 

1 he niauitiiT is estopped fiom denying the truth of 

(insert statements as to which estop- 
Estoppcl pel is claimed) because (here state 

the Fa Cl S RELIED ON AS CREATING TIIE 

estoppel). 

Since the institution of the suit, that is to sav. on the 
~ , , . dav oi (set out 

Cround of defence sub- F \CTS^ 


sequent to institution 
of suit 


No. 1. 

Defence in suits for Goods sold and delivered. 


1 

• 

o 

3. 


The defendant did not order the goods. 

The goods were not delivered to the defendant. 
The price was not Rs. 


[or] 


*T. 

5. 

6 . 


1 


J 


J* Except as to Rs 


same as 


fl- 

< 2 . 

13- 


7. The defendant [or A. B., the defendant’s agent] 
satisfied to claim by payment before suit to the plaintiff 
3 C. D., the plaintiff’s agent] on tire day of 


[or to 


8. The defendant satisfied the claim by r payment 
after suit to the plaintiff on the . day of 19 , 
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No. 2 

DEFENCE IN SUITS ON BONDS. 

J. The bond is not the defendant’s bond. 

2. The defendant made payment; to the plain lift 
on the day according to the condition oi the bond. 

3. The defendant made payment to the plainufl after 
the day named and before suit of the principal and interest 
mentioned in the bond. 


No. 3. 

Defence in suit on Guarantees. 

1. The principal satisfied the claim by payment before 

suit. 

2. The defendant was released by the plaintiff giving 
time to the principal debtor in pursuance of a binding 
agreement. 


No. 4. 

Defence in any suit for debt. 

1. As to Rs. 200 of the money claimed, the defendant 
is entitled to set off for goods sold and delivered by the 
defendant to the plaintiff. 

Particulars arc as follows : — 

Rs. 

1907, January, 25th .. .. .. i50 

February, 1st .. .. .. 50 

Total . . 200 

2. As to the wlioteJoR as to Rs. , part of 

the money claimed] the defendant made tender before suit 
of Rs. 

and tias paid the same into Court. 
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No. 5. 


[app.a 


Defence 


in SUITS FOR INJURIES CAUSED BY 


negligent 


driving. 


1- .he defendant denies that the carriage 
m hie plaint was t.ie defendant’s carriage, and 
under the charge or control of the rfetcndant’s 
carriage belonged to 


mentioned 

that it was 
servants. 


of 


- servant S** 


said 


th 


2 


The defendant does not admit that the 

was turned out of Middleton Street either 

suddenly or without warning, or at a rapid 
pace. 1 


said carriage 

negligently, 
or dangerous 


hv t L J hc dcfen r dan t sa ys the plaintiff might and could, 
, L Cr , CK of reasonable cate and diligence, have 

collision w,\h?t mai?e aPP,0aChl,lg him ’ and avolded 

rnninl' f 1 - 10 defe ndant does nut admit the statements 
contained in the third paragraph ot the plaint. 


No. 6. 

Defence in all suits for 


WRONGS. 


lained 0 f Cllial of thc sevcral acts [or matters] comp 


No. 7. 

Defence in suits for detention of goods, 
i. The goods were not the property of the plaintif 
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2. The goods were detained for a lien to which the 
defendant was entitled. 

Particulars are as follows : — 

190/, May 3rd. To carriage of the goods claimed 
from Delhi to Calcutta :— 

45 maunds at Rs. 2 per maund Rs. 90 

No. y. 

Defence in suits for infringement of copyright. 

1. The plaintiff is not the author [assignee, etc.] 

2. The book was not registered. 

3. The defendant did not infringe. 

No. 9. 

DEFENCE IN SUITS FOR INFRINGEMENT OF TRADE MARK. 

1. The trade mark is not the plaintiff’s. 

2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 

No. 10. 

Defences in suits relating to nuisances. 

1. The plaintiff's lights are not ancient [or deny 
his other alleged prescriptive rights], 

2. The plaintiff’s lights will not be materially inter¬ 
fered with by the defendant’s buildings. 
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[app.a 


.S. The defendant denies that he or hjs servants pollute 
the water [or do what is complained of]. 

[if the defendant claims the right by prescrip¬ 
tion OR OTHERWISE TO DO WHAT IS COMPLAINED OF, HE MUST 
SAY SO, AND MUST STATE THE GROUNDS Of THE CLAIM l f ‘ 

WHETHER BY PRESCRIP i IONS v.RANT OR Wi! AT. j 

4 4 lie plaintiff nas oeen guilty of laches of which 

the following are particulars : — 


1870 

1871 


i \J »o 

i oo.; 


Plaintiil’s mill began to work 
Plaintiff came into possession. 
First complaint. 


i phiintnl s claim for damages the defen- 

c mt u iil rely on the above grounds of deience, and says that 
tae acts compiained 01 have not plodneed any damage to 

1'In 1 a1111. j. U ? OTHER GROUNDS ARE RELIED ON THEY 
MUS ‘ W STATED, r.o. LIMITATION AS TO PAS f DAM A JE.] 


No. 11. 


Defence to suit for foreclosure.. 

1. Tau defendant did not execute the mortgage. 

2. The mortgage was not transferred to the plaintiff 
(ir more titan one transfer is alleged, say. which is 

DENIED;. 9 

a. The sail is barred by article ol the se¬ 

cond schedule to the Limitation Act, 1995. 


4. The following payments have been made, 

Rs. 

1,000 

> • • 500 


vu:— 


(Insert date)—, 
(Insert date'I—, 


5. Tm? plaintiff took possession on the 

, and has received the rents ever sinoe. 
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6. That plaintiff released the debt on the of 

7. The defendant transferred ali his interest to A. B. 
a document, dated 


No. 12. 


Defence to suit for 


REDEMPTION. 


1 . 

1995. 

2. Tne plaintiff transferred all interest in the property 
to A. B. 


The plaintiff's right to redeem is barred by article 
of the second schedule to the Limitation Act, 


3. The defendant, by a document dated the day 

of transferred ali his interest in the mortgage- 

debt and property comprised in the mortgage to A. B, 


4. The defendant never took possession of the mortga¬ 
ged property, or recei/ed the rents thereof. 

(If THE DEFENDANT ADMITS POSSESSION FOR A TIME ONLY, 
HE SHOULD STATE THE TIME AND DENY POSSESSION BEYOND 
WHAT HE ADMITS.) 


No. 13. 

Defence to suit for specific performance. 

1. The defendant did not enter into the agreement. 

2. A. B. was not the agent of the defendant (if 

ALLEGED BY PLAINTIFF). 

3. The plaintiff has not performed the following condi¬ 
tions (Conditions) . 

4. The defendant did not —(alleged acts of part 
performance) . 

5. The plaintiff's title to the property agreed to be 
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)ld is not such as ihr defendant is bound to accept by reason 
f the following nnt!iT-(STATE WHY)'. 

G. The agreement is uncertain in the following tes- 
pects— (State them). 


sold 
o 


7. 

(or) 

The 

pi a 

8. 

(or) 

The 

pi a 

m ^representation). 

9. 

(or) 

The 

agr 

10 . 

( OR') 

V / 

The 

agn 


guilty ot fraud (or 


mistake. 


11. The following arc particulars of (7), (8), (9), 

(1°) (°K AS TIIE CASE MAY U\i) . ' V * ' 

* 

12 ' v Tlll i agreement was rescinded under Conditions 
oi oak-, 'Vo. 11 ^or) by mutual agreement. 

'IN CASES WHERE DAMAGES ARE CLAIMED AND THE DE¬ 
PENDENT DISPUTES Ills LIABILITY TO DAMAGES, HE MUST DENY 
THE AGREEMENT OR THE A LI.EG ED BREACHES, OR SHOW WH-YT- 
E\ ER OTHER GROUND OF DEFENCE IIE INTENDS TO RELY ON, 

P ' m g. THE LIMITATION ACT ACCORD AND SATISFACTION. RELEASE, 
FRAUD, ETC.). 5 


No. 14. 

DEFENCE IN ADMINISTRATION SUIT BY PECUNIARY LEGATEE. 

1. A. £’s. will contained a charge of debts ; he died 

insolvent , he tvas entitled at his death to some immovable 
property , which the defendant sold and winch produced 
the net sum oi Rs. , and the testator had some 

movable property wnicn the defendant eot in and which 
produced the net sum oi Rs. 

% 

2. i he defendant applied the whole oi the said sums 

and the sum of Rs. which the defendant received 

nom rents oi the immovaoie property in the payment of 
the funeral and testanientaiy expenses and some of the 
debts of the testator. 
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3. The defendant, made up his accounts and sent a 

copy thereof to the plaintiff on the day of 

19 , and offered the plaintiff free access to 
the vouchers to verify such accounts, but he declined to 
avail himself of the defendant’s offer. 

4. Tiie defendant submits that the plaintiff ought to 
pay the costs of tins suit. 




Probate of will in solemn form. 

1. The said will and codicil of the deceased weie 
not duly executed. 

2. The deceased at the time the said will and codicil 
respectively purport to have been executed, was not of 
sound-mind, memory and undei standing. 

3. The execution of the said will and codicil was 
obtained by the undue influence of the plaintiff [and others 
acting with him whose names are at present unknown to 
the defendant]. 

4. The execution of the said wall and codicil was 
obtained by the fraud of the plaintiff, such fraud so far as 
is within the defendant’s present knowledge, being [state 

THE NATURE OF THE FRAUD]. 

5. The deceased at the time oi the execution of the 
said will and codicil did not know and appro ve of the con¬ 
tents thereof [or of the contents of the residuary clause 
in the said will, as the case may be]. 

6. The deceased made his true last will, dated the 
1st January, 1S73, and thereby appointed the defendant 
sole executor thereof. 

The defendant claims \ — 

(lj that the Court will pronounce against the said 
will and codicil propounded by the plaintiff ; 
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(2) that the Court will decree probate of the will of 
tlie deceased, dated the 1st January, 1873, in 
solemn form of law. 


No. 16. 

Particulars, (o. 6. r. 5.) 

(Title of suit) 

The following are the particulars ox (Here state 

Particulars THE MATJERS IN RFSPEDT OF WHICH PAR¬ 

TICULARS have been ordered) delivered 
persuam to the order of the of 

(Here set out the particulars ordered in paragraphs 

if necessary.) 


APPENDIX B. 

PROCESS. 


No. 1. 

Summons for disposal of suit. (O. 5, rr. 1, 5.) 



(Title.) 


[Name, description and place of residence.] 
Whereas 

has instituted a suit against you for 

you are hereby summoned to appear in this Courr in person 
oi by a pleader duly instructed, and able to answer all 
material questions relating to chc suit, or who shall be accom¬ 
panied by some person able to answer all such questions, 
on tne day of 19 , at 

o'clock in the noon, to answer the 
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claim ; an l as the day hxc d for yr.ir appearance is appoint¬ 
ed for the tinal disposal of the suit, you must be prepared 
to produce on that day all the witnesses upon whose evi¬ 
dence and all the documents upon which you intend to 
rely in support of your defence. 

Take notice that, iti default of your appearance on 
the dav before mentioned, the suit will be heard and de¬ 
termined in your absence. 

Given - under my hand and the sea! of the Court, 
this day of 19 

Judge. 

Notice. —1. Should you apprehend your witnesses will 

not attend of their own accord, you can 
have a summons from this Court to compel 
the attendance of any witness, and the 
production of any document that you have 
a right to call upon the witness to produce, 
on applying to the Court and on depositing 
the necessary expenses. 

2. It you admit the claim, you should pay the 
money into Court together with the costs of 
the suit, to avoid execution of the decree 
which may be against your person or pro¬ 
perty, or both. 


No. 2. 

Summons for Settlement of Issues. (O. 5 rr. 1. 5.) 



(Title.) 


[Name, description and place of residence.I 
Whereas 

has instituted a suit against you for 
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you arc herebv summoned to appear m this Coart in person, 
or by a pleader dale instructed, and able to a ns we i all 
material questions reiatiny to the suit, o» who shall be 
accompanied bv some persons able to answer ail such 
questions, on the day of 19 , at— 

o’clock in the noon, to answer the claim : 

and yon are directed to produce on that day all the docu¬ 
ments upon which you intend to rely in support of your 
defence. 

Take notice that, m default of your appearance on 
the dav before mentioned, the suit will be heard and de¬ 
termined m voui absence. 

Given under rny hand and t!ie seal ot the Court, 
this day' 01 19 

Judge. 

Nu f:c.E. —1. Should you apprehend your witnesses will 

not attend ol there own accord, you can have 
a summons from tins Court to compel the 
attendance of any witness, and the pro¬ 
duction of any document that you have a 
right toT.call on the witness to produce, 
on applying to the Oouit and on depositing 
the nccessaiy expenses. 

2. If you admit the claim, you should pay the 
money into Court together with the cos'is oi 
the suit, to avoid execution ox the decree, 
winch may be against your person or pro¬ 
perty, oi both. 


No. 3. 

Summons to appear in person. (O. 5, r. 3d 

( Title .) 

v 

To 

[Name, description a^d place of residence] 


Whereas 
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has instituted a suit against von for 

_/ * _ 

you aie hereby summoned to appear in this Court in perso i 
on the day or 19 . at 

o’clock in the noon, to answer the claim ; 

and you are directed to produce on that day all the docu¬ 
ments upon which you intend to relay in support of your 
defence. 


Take notice that, in default of your appearance on the 
day before mentioned, the suit will be heard and deter¬ 
mined in vour absence. 

0 


Given under my hand and the seal of the Court, this 
dav oi 19 


Judge. 


iNo. 4. 

Summons in Summary suit on Negotiable instrument 

(O. 37, r. 2.) - 




To 


> 


(Name, description and place op residence.; 

Whereas has instituted a suit against 

you under Order XXXVII of the Code of Civil Procedure, 
*1977, ror Rs. , balance ot principal and 

interest due to him as tne ol a oi which 

a copy is nereto annexed, you are hereby summoned to 
obtain leave from the Court within 2[thirty days] from the 
service hereof to appear and defend the suit, and within 
such time to cause an appearance to be entered for you. 
In detault whereof the plaintiff will be entitled at any tune 
after the expiration of such 2 [thirty days] to obtain a decree 
lor any sum not exceeding the sum of Rs. 
and the sum of Rs. ior the costs 3[together 

with such interest, if any, from the date of the institution of 
the suit as the Court may order].* 


1. Form No. 4 inserted by Notification 3-L/85 Published in the Qovt. Gazette 
dated 8th Bbadon. 1985. 

2. Substituted by Act III of 1966 for “ten days,” 

3. Added by XIV of 1988 
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Leave to appear may be obtained on an application to 
the Cotnt supported by affidavit or declaration showing 
that there is a defence to the suit on the merits, or that it is 
reasonable that you slioud be allowed to appearinthe suit. 

Given under my hand and the seal ol the Court this 
dav ol 19 . 1 

0 

Judge. 


No 5. 

Notice to Person who, the Court Considers, should 

BE ADDED AS CO-PLAINTIFF. (O. 1. r. 10.) 

( Title j 


To 


[Name, description and place of residence.] 


Whereas has instituted the above suit 

aga.nst for 

and, whereas it appears necessary that you should be added 
as a plaintiff m the said suit in order to enable the Court 
effectually and completely to adjudicate upon and settle 
ad the questions involved : 

* • 

Take notice that you should on or before the 
day of 19 , signify to this Court 

whether you consent to be so added. 


Given under my hand and the seal of the 
dav ol 19 . 

0 


Court, this 
Judge. 


No. 6. 


Summons to legal representative of a deceased 

Defendant. (O. 22, r. 4.) 


To 


(Title) 


Whereas the plaintiff 
this Court on the 


instituted a sultm 

19 


t 


day of 
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against the defendant who has since 

deceased, and whereas the said plaintifi has made an ap¬ 
plication to this Court alleging that you are the legal 
representative ot the said , deceased, and desiring 

tnat you be made the defendant m his stead : 


You are hereby summoned to attend in this Court on 
the day of 19 , at A.M. 

to defend the said suit and, in detault ox your appear¬ 
ance on the day specified, the said suit will be heard and de¬ 
termined in your absence. 


Given under my hand and the seal of the Court, this 
day of 19. 

Judge. 


No. 7. 


Order for Transmission of Summons for Service in 
the Jurisdiction of another Court. (O. 5, r. 21.) 

(Title) 

V • 


Whereas it is stated that 

defendant/witness m the above suit is at present 

residing m 1 j 1S or j} crc ^ 

that a summons returnable on the day of 

19 , be forwarded to the Court 

ot lor service on the said defendant/ 

witness with a duplicate ot this proceeding. 


The court-iee of 
the summons has been 
Dated 


chargeable in respect to 
realised in this Court m stamps. 

19. 

Judge. 


No. 8. 

1 Order for Transmission of Summons to be served on 

a Prisoner. (O. 5, r. 24.) 


To 


C . (Title) 

The Superintendent of the Jail at 

under the provisions of Order V, rule 24^ oi the 
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Code of C'iVil Procedure, 1977 a summons in duplicate is 
herewith for warded lor service on the delendant 
v ho is a prisoner in ja.l. You are requested 

to cause a copy ol the said summons to be served upon the 
said defen da iu and to return the original to this Court signed 
by the said defendant, with a statement ol service endorsed 
thereon by you. 

Judge. 


No. 9. 


Order for Transmission of Summons to be served on a 
Public Servant or Soldier. (O 5, rr. 27, 28.) 

(Title) 


To 

Under the provisions of Order V, rule 27 (or 28, as the 
case may be ), of the Code of Civil Procedure, 1977, a sum¬ 
mons in duplicate is herewith forwarded for service on the 
defendant who is stated to be serving 

under you. You arc requested to cause a copy of the 
said summons to be served upon the said defendant and to 
return the original to this Com t signed by the said defendant, 
with a statement of service endorsed thereon by you. 


Judge. 


No. 10. 

To accompany Returns of Summons of another 
Court. (O. 5, r. 23.) 

(Title) 

Read proceeding from the forwarding 

for service 

on in Suit No. of 19 of that 

Court. 

Read Serving Officer’s endorsement stating that the 

and proof of the above having been duly taken 

by me on the oath of and 

Jt is ordered that the 
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returned to the with 

a copy of this proceeding. 

Judge. 

Note :—This form will be applicable to process other than summons, the service 
of which may have to be cifected in the same manner- 


No. 11. 

Affidavit of Process-server to Accompany 
Return of a Summons or Notice. (O. 5, r. 18.) 

The Affidavit of , son of 

I ' make oath/affirm 

and say as follows :— 

(1) I am a process-server of this Court. 

(2) On the day of 19 , I 

received a sumnions/notice issued by the Court of 

in Suit No. 

of 19 , in the said Court dated the day of 

19 , for service on 

(3) The said was at the time 

personally known to me, and I served the said summons/ 
notice on him/her on the day of 

19 , at about o’clock in the 

noon at be tendering a copy thereof to him/ 

her and requiring his/her signature to the original summons/ 
notice. 

(a) 

(*) 


(a) Here state whether the person served signed or refused to sign the process, 
and in whose presence. 

(b) Signature of process-server. 


or, 

(3) The said not being personally known to 

me accompanied me to 

and pointed out to me a person whom 
he stated to be the said 

, and I served the said summons/notice on 
him/her on the , day of 

19 , at about o’clock in the noon at 

by tendering a copy thereof to him/hgr and requiring his/her 
signature to the original summons/ notice. 
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(a) 

(b) 

(a) Here state whether the person served signed or refused to sign the process 
and in whose presence. 

(b) Signature of process-server. 

° r ’ 

(3) The said and the house in which he 

ordinarily resides being personally known to me, i went to 
the said house, in and there on the 

day of 19 , at about o’clock in 

the noon, I did not find the said 

( «) 

, w 

(a> Enter fully and exactly the manner in which the process was served, with 
special reference to Order 5, rules 15 and 17. 

(b) Signature of process-server. 

° ; 5 

(3) one accomoanicd me to 

and there pointed out to me which he said was 

the house in which ordinarily resides. I did not 

find the said there. 

(*> 

lb) 

(a) Enter fully and exactly the manner in which the process was served, with 
special reference to Order 5, rules 15 and 17. 

(b) Signature of process-server. 

or, 

If substituted service nas been ordered, state fully and 
exactly the manner in which the summons was served with 
special reference to the terms of the order for substituted 

service. . . 

% 

Sworn/Affirmed by the said before me this 

day of 19 

Empowered under section 139 of the Code of 
Civil Procedure, 1977, to administer the 
oath to deponents. 


No. 12. 

Notice to Defendant. (O. S. r. 5.) 

•.Title) 

To 

(Name, description and place of residence.) 

Whereas this day was fixed for the hearing of the 
above suit and a summons was issued to vou and the plain¬ 
tiff has appeared irf this Court and you did not so appear, 
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but from the return of tiie Na/.ir it has been proved to the 
satisfac tion of the Court that the said summons was served 
on you but not in sufficient time to enable you to appear 
and answer on the day fixed in the said summons; 

Notice is hereby given to you that the hearing ol the 

suit is adjourned this day anci that the clay of 

19 is now fixed for the 

hearing of the same ; in default of your appearance on the 
clay last mentioned the suit will be heard and determined 
in your absence. 

Given under my hand and the seal ol the Court, this 

day of 19 

Judge. 


No. 13. 


Summons to Witness. (O. 16, rr. 1, 5.) 

(Title) 

To 

Whereas your attendance is required to on 

behalf of the ' in the above suit, you 

are hereby required [personally] to appear before this Court 
on the day of 19 , at 

o’clock in the forenoon, and to bring with you [or to sen^ 
to this Court]. 


A sum of Rs. , being your travelling and 

otner expenses and subsistence allowance for one day, is 
herewith sent. If you fail to comply with this order with¬ 

out lawful excuse, you will be subject to the consequences 
of non-attendance laid down in rule 12 of Order XVI 
of the Code of Civil Procedure, 1977. 


Given under 
this day of 


my hand and the seal of the Court, 

19 

Judge. 


Notice. — (1) If you are summoned only to produce a 

document and not to give evidence, you 
shall be deemed to have complied with the 
summons if you cause such document to be 
' produced in this Court on the day and hour 

aforesaid. 

(2) if you are detained beyond the day afore¬ 
said, a sum of Rs. will be ten¬ 

dered to you for each day’s attendance 
beyond the day specified. 
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No. 14. 

Proclamation requiring attendance of Witness 

(O. 16, r. 10.) 

(Title) 

To ' 

Whereas it appears from the examination on oath of 
the serving officer that the summons could not be served 
upon the witness in the manner prescribed by law : and 
whereas it appears that tne evidence of the witness is 
material, ana ne absconas and keeps out of the way for the 
purpose of evading the service of trie summons : This pro¬ 
clamation ]s. therefore, under rule 10 of Order XVI of the 
Code of Civil Procedure, 1977, issued requiring the atten¬ 
dance of the witness in tnis Court on the dav of 

19 at . 

o clock in the forenoon and from day to day until he shall 

have leave to depart ; and if tne witness fails to attend on • 

the day and nour aforesaid he will be dealt with according 
to law. 

Given under may hand and the seal of the Court, this 
day of 19. 

Judge. 


No. 15. 


Proclamation 



requiring attendance of Witness. 
(O. 16, r. 10.) 

i Title) 


Whereas it appears from the examination on oath of 
the serving ofher that tne summons has been duly served 
upon tne witness, and whereas it appears that the evidence 
of the witness is material and he has failed to attend in com¬ 
pliance with such summons : This proclamation is, therefore, 
under raic 10 oi Order XVI of the Code of Civil Proce¬ 
dure, 1977, issued, requiring the attendance of the witness 

in this Court on the.day of.19.. 

at. ..o'clock in the forenoon, and from day to day 

until he shall have leave to depart ; and if the witness 
fails to attend on the day and hour aforesaid he will be 
dealt with according to law. 

Given under my hand and the seal of the Court, this 
.day of..19.. 


Judge. 
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No. 16. 

Warrant of Attachment of Property of Witness.- 

(O. 16, r. 10.) 

(Title) 

To 

The Bailiff' of the Court. 

Whereas the witness cited by 

has not, after the expiration of the period limited in the pio- 
clamation issued for his attendance, appeared in Court ; 
You are hereby directed to hold under attachment 
property belonging to the said witness to the value of 
and to submit a return, accompanied with an inventory 
thereof, within days. 

Given under my hand and the seal of the Court, this 

day of 19. 

J JDGE. 


No. 17. 


Warrant of Arrest of Witness. «'0. 16, r. 10.) 


To 


(Ti tle) 

The Bailiff of the Court. 


Whereas has been duly served with 

a summons but has failed to attend [absconds and keeps out 
of the way for the purpose of avoiding service of a summons] ; 
You are hereby ordered to arrest and bring the said 
before the Court. 


You are further ordered to return this warrant on or 
befoicthe clay of 19 with 

an endorsement certifying the day on and the manner in 
which it has been executed, or the reason whv it has not 
been executed. 

Given under my hand and the seal of the Court, this 

day of 19 

Judge. 
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No. 18. 


Warrant of Committal. (O. 16, r. 16.) 



(Title) 


The Officer-in-charge of the Jail at 
Whereas the plaintiff ' v or defendant) in the above- 
named suit has maot* application to this Court tnat security 
be taken for the appearance of to give 

evidence (or to produce a document), on the day 

°f 19 ; and whereas the Court 

has called upon the said to_furnish 

such security, which he has failed to do ; This is to require 
you co receive the said into 

your custody in the civil prison and to produce him before 
this Coart at on the said 

day and on such other Jay or days as may be hereafter 
ordered. 


Given under my hand and the seal of tiie Court, this 

day of 19 

Judge. 


No. 19. 

Warrant of Committal. (O. 16, r. 18.) 


To 


(Title) 

The Offcer-in-charge of the Jail at 


Whereas , whose attendance is 

required before this Court in the above-named case to give 
evidence (or to produce a document), has been arrested 
and brought before the Court in custody ; and whereas 
owing to the absence of the plaintiff (or defendant), the 
said cannot give such evidence (or produce 

such document) ; and whereas the Court has called upon 
the said to give security for his appearance 

on the clay of 19 , 

at which he has failed to do; 
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This is to require you to receive the said into 

your custody in the civil prison and to produce him before 

this Court at on the 

dav of 19 

* 

Given under my hand and the seal of the Court, this 

dav of 19 

Judge. 


APPENDIX C. 

DISCOVERY, INSPECTION AND ADMISSION. 


No. 1. 


Order for Delivery of Interrogatories. (O. 11, r. 1.) 


In the Court of 

Civil Suit No. of 19 

A. B. . . . . .. Plaintiff 


against 


C. D,. E.F. and G. H. 


Defendants. 


% 

Upon hearing and upon reading the 

affidavit of filed the day of 

19 ; It is ordered that the be at liberty to 

deliver to the interrogatories in writing, and 

that the said do answer the intrrogatories as 

prescribed by Order XI, rule 3, and that the cost of this 
application be 


No. 2. 

Interrogatories. (O. 11, r. 4.) 

(Title as in No. 1, supra.) 

9 

Interrogatories on behalf of the above-named (plain¬ 
tiff or defendant C.D.) for the examination of the above- 
named (defendants E. F. and G. H. or plaintiff). 


1. Did not, etc. 
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2. Has not, etc. 

etc., etc,. etc. 

[The defendant E.F. is required to 
gatories numbered 
[The defendant G.H. is required 
terrogatories numbeicd 



- • - 

r ; v ^ r j / r n j l V. 

answer the interro-7 

■] 

to answer the in- 

•] 


No. 3. 


Answer to Interrogatories. (O. 11, r. 9.) 

•* • • ^ / A • L * 

% 

(Title as in No. 1, supra.) 

The answer of the above-named defendant E.F. to the • 
interrogatories for his examination by the above-named 
plaintiff. f ^ _ 

In answer to tne said interrogatories ,I,the above-named v 
E.F., make oath and say as follows:-— ' ' V'"' 

( . | B f 

1. "1 Enter answers to interrogatories in , paragraphs 
>- numbered consecutively. 

2. J •' ... 


3: 


1 object to answer the interrogatories num¬ 
bered on tne ground that [state grounds of 
objection.] 


* 1 4 . 

T • ' • * • ' I - 

i-, . ■; i 


No. 4 


* J < J 4 * )- 

* 4 


Order for Affidavit as to Documents. (O. 11. r.13.) 

(Title as in No. 1. supra.) 

f • • • •• • # 

• •• • . •• . 

Upon hearing . ijtA > 

It is ordered that the do within days 

from the date of this order, answer on affidavit stating 
which aocuments are or have been in his possession or power 
relating to the matter in question in this suit, and thatgthe,. 
costs of this application be 


* » 


\/ k 


• * 


• J 


L 
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No. 5. . 

Affidavit as to Documents. ^O. 11, r. 13.) 

(Title as in No. 1. supra.) 

I, the above-named defendant C. D., make oath and 
say as follows : — 

1. I nave in my possession or pOvVer the documents 
relating to the matters in question in tnis suit set forth in 
the first and second parts of the first schedule hereto. 


2. 1 object to produce the said documents set forth in 
the second part of tne first schedule hereto (state grounds 
of objection]. 

3. I have nad, but have not now, in my possession or 
power the uocuments relating to the matters in question in 
this suit set fortn in the second schedule hereto. 


4. The last-mentioned documents were last in my 
possesion or power on (state when and what has become 

OF THEM AND IN WHOSE POSSESSION THEY NOW AREj. 

5. According to the best of my knowledge, infbimation 
and belief I have not now, and never had, in my posses¬ 
sion, custody or power, o; in the possession, custody oi 

- power of my pleader or agent, or in tne possession, custody 
or power of any other person on my behalf, any account, 
book of account, vouener, receipt, letter, memorandum, paper 
or writing, ot any copy of or extiact from any such document, 
or any other document whatsoever, relating to the matters 
in question in this suit or any of them, or wherein any 
entry has been made iclative to such matters or any' of them, 
other than and except the documents set forth in the said 
first and second schedules hereto. 
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« * ' » 4 * 

No. 6. 


Order to produce documents for Inspection. 

(O. 11, r. 14.) 

(Title as in No.l, supra.) 

Upon hearing and upon reading 

the affidavit of filed the day 

of 19 . It is ordered that 

the do, at ali reasonable times, 

on reasonable notice, produce at , situate at 

, the following documents, namely, 
, and that the 

be at liberty to inspect and peruse the documer.ts so pro¬ 
duced, and to make notes of tiieir contents. In the mean¬ 
time it is ordered that all further proceedings be stayed and 
that the costs of this application be 


No. 7. ja 

Notice to produce Documents. (O. 11, r. 16.) 

(Title as in No. 1, supra.) 

Take notice that the ( plaintiff or defendant) requires 
you to produce for his inspection the following documents 
referred tu in your [plaint or written statement or affidavit, 
dated the day of 19 '•] 

% • • * 

[Describe documents required.] 

X. Y., Pieader for the 
To Z. Pleader for the 


No. 8. 

Notice to inspect Documents. (O. 11, r. 17.) 

[Title as in No. 1, supra.) 



lotice that you can inspect the documents 


men- 
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tioned in your notice of the dayol 19 , 

[Except the documents numbered in that 

notice] at [insert place of inspec ton] on Thursday next, 
the instant, between the hours of 12 and 4 o’clock, 

Or, that the [plain riff or defendant] objects to 
giving you inspection of documents mentioned in your notice 
of the day of 19 , on the ground 

that [state the ground]. 


No. 9. 

Notice to admit Documents (O. 12, r. 3.) 

(Title as in No. 1, supra.) 

Take notice that the plaintiff ^or defendant) in this 
suit proposes to adduce in evidence the several documents 
hereunder specified, and mat the same may be inspected by 
the defenuant (or plaintiff) his pleader or agent,at on 

between tne hours of ; and 

the defendant [or plaintiff], is hereby required, within 
forty-eight hours from the last-mentioned nour, to admit 
that such of the said documents as are specified to be ori¬ 
ginals were respectively written, signed or executed, as they 
purport respectively to have been ; that such as are specified 
as copies are true copies ; and such documents as are stated 
to have been served, sent or delivered were so served, sent 
or delivered, respectively saving ail just exceptions to the 
admissibility of all such documents as evidence in this suit. 

r . G. H., pleader [or agent] for plaintiff. 

[or defendant] . 

To E. F., pleader [or Agent] for defendant l or plaintiff] 

r j^Here describe the documents and specify as to each 
document whether it is original or a copy]. 
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No. 10. 

Notice to admit Facts, (O. 12, r. 5) 

(Title as in No. 1, supra.) 

Take notice that the plaintiff [or defendant] in this 
suit requires the defendant (or plaintiff) to admit, for the 
purposes of this suit only, the several facts respectively here¬ 
under specified ; and the defendant [or plaintiff] is hereby 
required, within six clays from the service of this notice, to 
admit the said several facts, saving all just exceptions to the 
admissibility of such facts as evidence in this suit. 

G. H,. pleader [or agent] for plaintiff [or defendant]. 
To E.K, pleader [or agent) for defendant [or plaintiff] 

The facts, the admission of which is required are— 

1. Tnat M. cued on tne 1st January, 1890. 

2. That he died intestate. 

3. That N. was ms only lawful son. 

4. That O. died on the 1st April, 1896. 

_____ • • 

5. That O. was never married. 


No. 11. 

Admission of facts pursuant to Notice. [O. 12, r. 5.] 

(Title as in No. 1, supra.) 

The defendant [or plain tiff j in this suit, for the pur¬ 
poses of this suit only, hereby admits the several facts res¬ 
pectively hereunder specified, subject to the qualifications or 
lim itations, if any, hereunder specified, saving all just excep¬ 
tions to the admissibility of any such facts, or any of them, 
as evidence in this suit : 
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Provided that this admission is made for the purposes 
of this suit only, and is not an ad mission to be used against 
the defendant [or plaintiff] on any other occasion or by any 
one other than the plaintiff [or defendant, or party re¬ 
quiring the admission]. 

E. F., PLEADER [or AGENT] FOR DEFENDANT [OR PLAINTIFF]. 

To G.H., pleader[or agent] for plaintiff [or defendant]. 


• 

Fact* admitted. 

Qualifications or limitations, if any, subject to 

which they arc admitted. 

1. That M. died on the 1st January, 1890 

1. 


2. That he died intestate 

• • 

2. 


3.- That N. was his lawful son 

• • 

3. 

But not that he was his only lawful son. 

f* 

4. That O. died. 

• • 

4. 

But not that he died on the 1st April, 

• y 



1896. 

5. That O. was never married. 


5. 



No. 12. 

NOTICE TO PRODUCE (GENERAL FORM) . (O. 12, r. 8.) 

• • (title as in No. 1, supra .) 


Take notice that you are hereby required to produce 
and show to the Court at the first hearing of this suit all 
books, papers, letters, copies of letters and other writings 
and documents in your custody, possession or power, con¬ 
taining any entry, memorandum or minute relating to the 
matters in question in this suit, and particularly 

G. H., PLEADER [or agent] FOR PLAINTIFF [or DEFENDANT]. 

To E.F., pleader [or agent] for defendant [or plaintiff]. 
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APPENDIX D. 


DECREES. 


No. 1. 

Decree in original suit (O. 20, rr. 6, 7.) 


(title) 


Claim for 


This suit coming on this day for final disposal before 

in tlie presence of for 

the plaintiff and of for the defendant, it 

is ordered and decreed that and 

that the sum of Rs. be paid by the to 

the on account of the costs of this suit, 

with interest thereon at the rate of per cent, per 

annum from this date to date of realization. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 

Costs of Suit. 


Plaintiff. 


Defendant. 


1. Stamp for plaint 

2. Do. for power 

3. Do. for exhibits 

4. Pleader’s fee on Rs. 

5. Subsistence for 
witnesses 

6. Commissioner’s fee 

7. Service of proccs 

Total 
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No. 2. 


Simple Money Decree. (Section 34.) 


(Title) 


Claim for 


This suit coming on this day for final disposal before 
in the presence of for 

the plaintiff and of for the defendant; 

It is ordered that the do pay to the 

the sum of Rs. with 

interest thereon at the rate of per cent, 

per annum from to the date of realization of 

the said sum and do also pay Rs. , the 

costs of this suit, with interest thereon at the rate of 

per cent, per annum 

from this date to the date of realization. 

Given under my hand and the seal of the Court, this 

day of 19 


Judge. 


Costs of Suit. 


Plaintiff. 


Defendant 


1. Stamp for plaint 

2 Do. for power 

3 Do. for exhibit* 

4 Pelader’a fee on Rs. 

5. Subssitence for 
witnesses 

6. Commissioner’s fee 

T 

7. Service of process 


Stamp for power 

Do. for petition 

Pleader’s fee 

Subsistence for 
witnesses 

Service of process 

Commissioner’s fee 


Rs. 


Total 
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^ f ^ V « i 

i No. 3. 

Preliminary decree for foreclosure. 

(C)rcltr Stride 2 Where accounts are directed to be taken.) 

(Title) 

This suit coming on this day, etc. ; It 

is hereby ordered and decreed that it be referred to’ 
as the Commissioner to take the accounts following : — 

ii) an account of what is due on this date to the 
plaintiff for principal and interest on his mortgage men¬ 
tioned in the plaint (such interest to be computed at the rite 
payable on the principal or where no such rate is' fixed, at 
six percent, per annum or at such rate as the Court deems 
reasonable) ; - ! \ > u 

(ii) an account of the income of the mortgaged 

property received up to this date by the plaintiff or. by any 
other person by the order or for the use of the plaintiff dr 1 * 
which without the wilful default of the plaintiff or such 
person might have been so received ; ' i i ; 

(iii) an account of all sums of money properly in¬ 
curred by the plaintiff up to this date for costs, charges 
and expenses (other than the costs of the suit) in respect 
of the mortgage- security, together with interest thereon 
(such interest to be computed at the rate agreed between 
the parties, or, failing such rate, at the same rate as is pay¬ 
able on the principal, or, failing both such rates, at nine 
per cent, per annum) ; 

(iv) an account of any loss or damage caused to'the 
mortgaged property before this date by any act or omission 
of the plaintiff which is destructive of, or permanently _ 
injurious to, the property or by his failure to perform any 
°f the duties imposed upon him by any law for the time : 
being in force or by the terms of the mortgaged-deedci .-I 

2. And it is hereby further ordered and decreed that 
any amount received under clause (ii) or adjudged due 
under clause (iv) above, together with interest thereon 5 * 
shall first be adjusted against any sums paid by the plain- - 
tiff under clause (iii) together with interest thereon, and the 
balance, if any, shall be added to the mortgage-money or,as 
the case may be, bedebited in reduction of the amount due to 
the plaintiff on account of' interest on the principal sum 
adjudged due and thereafter in reduction or discharge of the 
principal. J 
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3.' And it is hereby further ordered that the said 
Commissioner shall present the account to this Court with 
all convenient despatch after making all just allowances on 
or before the day of , and that 

upon such report of the Commissioner being received, it shall 
be.confirmed and countersigned, subject to such modifi¬ 
cation as may be necessary after consideration of such ob¬ 
jections as the parties to the suit may make, 

4* And it is hereby further ordered and decreed — 
(i) that the defendant do pay into Court on or before 
t ^ le . ; day of , or any later date up to 

which time for payment may be extended by the Court, such 
sum as the Court shall find due. and the sum of Rs. for 

the costs of the suit awarded to the plaintif; 

(ii) that, on such payment and on payment there¬ 
after before such date as the Court may fix of such amount 
as the Court may adjudge due in respect of such costs of the 
suit and such costs, chaiges and expenses as may be payable 
under rule 10, together with such subsequent interest as may 
be payable under rule 11, of Order XXXTV of the First 
Schedule to the Code of Civil Procedure, 1977, tne plaintiff 
shali bring into Court all documents in his possession or 
power relating to the mortgaged property in the plaint 
mentioned, and all sucii documents shall be delivered over 
to the defendant, or to such peison as he appoints, and the 
plaintiff shall, if so required reconvey or re-transfer the said 
property free from the said mortgage and clear of and from 
all incumbrances created by the plaintiff or any person 
claiming under him or any peison under whom ne claims 
and free from ail liability wnatsoever arising from the mort- 
gage or this suit and shall, if so required, deli ver up to the 
defendant quiet and peaceable possession of the said property 
5. And it is hereby further ordered and decreed that, 
in default of payment as aforesaid, the plaintiff shall be at 
liberty to apply to tne Court for a final decree that the de¬ 
fendant shall thenceforth slana absolutely debarred and 
foreclosed of ana from all right to redeem the mortgaged 
property described in the Schedule annexed hereto and shall, 
if so required, deliver up to the plaintiff quiet and peaceable 
possession of the said property ; and that the parties shall 
be at liberty to apply to the Court fiom time to time as. 
they may have occasion, and on such application or othc;-. 
wise the. Court may give sucii directions as it thinks fit. 

SiheUuLe. ; 

Description of the Mortgaged Property. 
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N T o. 3-A. 


Preliminary decree for foreci.osure. 




% A* 


(Ordr 31, rule 2.— Where the Court declares the amount du<§) 

(Title) ' 


This suit coming on this day, etc./;'It is 

hereby declared that the amount due to the plaintiff on his 
mortgage mentioned in the plaint calculated up to this day-, 
of is the sum of Rs. . for principal, tli£. 

sum of Rs. for interest on the said principal, the sum, 

of Rs. for costs, charges and expenses (otlier 

than the costs of the suit) properly incurred by the plaintiff 
in respect of the mortgage security, together with interest 
thereon, and the sum of Rs. for the costs of this 

suit awarded to the plaintiff, making in all tne sum of Rs. . 

2. And it is hereby ordered and decreed as follows . — 

. r r ! *i 

(i) that the defendant do pay into Court on or 

before the day of or any later date up to 

which time for payment may be extended by the Court 
of the said sum of Rs.' : 

r . r i or 

. , •,. • 

(ii) that, on such payment and on payment there¬ 
after before such date as the Court may fix of such amount 
as the Court may adjudge due in respect of such costs of 
the suit and such costs, charges and expenses as may be pay¬ 
able under rule 10, together with such subsequent interest 
as may be payable under ruie 11, of Order XXXI V\ of 
First Schedule to the Code of Civil Procedure, I977> the 
plaintiff shall br ing into Court all documents in his posses¬ 
sion or power relating to the mortgaged property in tnei 
plaint mentioned, and all such documents shah be deliverer! 
over to the defendant, or to such person as he appoints, an<I: 
the plaintiff shall, if so required, reconvey or retransfe^ 
the said property free from the saic'. mortgage and clear of 
and from all incumbrances created by the plaintiff or any 
person claiming under him or any person under whom he^ 
claims and free from ail liability whatsoever arising from 
the mortgage or this suit and shall, if so required, deliver 
up to the defendant quiet and peaceable possession- oi the 
said property. 


3. And it is hereby further ordered and decreed that. 
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in default of payment as aforesaid, the plaintiff may apply 
to the- Court for a final decree that toe defendant shall 
thenceforth stand absolutely debarred and foreclosed of 
and from ail right to icdeem the mortgaged property des¬ 
cribed in the Schedule annexed hereto and shall, if so re- 
qaired, deliver up to the plaintiff quiet and peaceable 
possession of the said property, and that the parties shall 
be at liberty to apply to the Court from lime to time as 
they may have occasion, and on such applicatoin or 
otherwise the Court may give such directions as it chinks fit. 


Schedule. 

Description of the Mortgaged Property. 


No. 4. 

Fin a i. decree for foreclosure. 

(Order 34, rule 3.) 

(Title) 

Upon reading the preliminary decree passed in this 
suit on the (lay of and further orders 

(if any) dated the day of and the appli¬ 
cation of the plaintiff dated the day of for 

a final decree and after hearing the parties and it appear¬ 
ing that the payment directed by the said decree and orders 
has not been made by the defendant or any person on his 
behalf or any other person entitled to redeem the said 
mortgage : 

It is hereby oidered and decreed that defendant and 
ail persons claiming through or under him be and they are 
hereby absolutely debarred and foreclosed of and from all 
right of redemption of and in the property in the aforesaid 
preliminary decree mentioned ; ifand (if the defendant be 
in possession of the said mor tgaged property) that the de¬ 
fendant shall deliver to the plaintiff quiet and peaceable 
possession of the said mortgaged property]. 


1. Words not required to be deleted. 
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2. And it is hereby fuitlier declared that the whole 
of the liability whatsoever of the defendant up to this day 
arising f.om the said mortgage mentioned in the plaint or 
from tn.s suit is hereby discharged and extinguished. 

^ o • * 




Preliminary degree for sale. 



; Order 3 k rule k—V\ 


here accounts are directed to be taken.) 


(Tl !’LE) 


This suit coming on this day, etc.: It is 

hereby oidered and decreed that it be referred to as 

the Commissioner to lake the accounts following 

(*/ account of what is due on this date to the 
plaintiff for principal and interest on his mortgage mentioned 
ni the plaint (such interest to be computed at the rate pay¬ 
able on the principal or where no such rate is fixed, at 6 

percent, per annum or at such rate as the Court deems 
reasonable) ; 

(u) an account of the income of the mortgaged 
property received up to this date by the plaintifT or by 
any other person by the order or for the use of the plaintiff 
or which without the wilful default of the plaintiff or such 
person might have been so received ; 

(iii) an account of all sums of money properly 
incurred by the plaintiff up to this date for costs, charges 
and expenses (other than the costs of the suit) in respect of 
the mortgage-secruity, together with interest thereon (such 
interest to be computed at the rate agreed between the parties, 
or j failing such rate, at the same rate as is payable on the 
principal, or failing both such rates, at nine per cent, per 
annum) ; * 

^iv) an account of any loss or damage caused to the 
mortgaged property before this date by any act or omission 
of the plaintiff which is destiuctive of, or permanently in¬ 
jurious to, the property or by his failure to perform any of 
the duties imposed upon him by any law for the time being 
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in force or by the terms of the mortgage-deed. 

: - 2..^ And it is hereby further ordered and decreed 
that -atity amount received under clause (ii) or adjudged 
due under clause (iv) above, together with interest thereon, 
shall first be adjusted against any sums paid by the plains 
tiff under clause (iii), together with interest thereon, and the 
balance, if any, shall be added to the mortgage-money or, 
as the case may be, be debited in reduction of the amount 
due to the plaintiff on account of interest on the principal 
sum adjudged due and thereafter in reduction or discharge 
of the principal. 

* t m 0 ** 

• if 0 • 

3/.. And it is hereby further ordered that the said Com-* 
m 1 is i sipner shall present the account to this Court with all 
conyenient despatch after making all just allowances on or 
before the . day of , and that 

upon such, report of the Commissioner being received, 
it shall be ^confirmed and countersigned, subject to such 
modification as may te necessary after consideration of 
such objections as the parties to the suit may make. - 

, , 4. And it is hereby further ordered and decreed-- 

# 

* - (i) that the defendant do pay into Court on or before 

the day of or any later 

date upto which time for payment may be extended by the 
Court, such sum as the Court shall find due and the sum of 
Rs. foi the the costs of the suit awarded to the plaintiff ;; 

> 1 ’. * • <. r - ’ • 

# 

- (ii) that, on such payment and on payment there- 
after before such date as the Court may fix of such amount 
as the Court may adjudge due in respect of such costs of the 
suit, and such costs, charges ana expenses as may be pay 
able under rule 10, together with such subsequent interest 
as may be payable under rule 11, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, 1977, the 
plaintiff shall bring into Court all documents in his possess¬ 
ion or power relating to the mortgaged property in the 
plaint mentioned, and all such documents shall be delivered 
over to the defendant, or to such person as he appoints, and 
the plaintiff shall, if so required, reconvey or re-transfer the 
said property free from the mortgage and clear of and from 
all incumbrances created by the plaintiffor any person claim¬ 
ing under him or any' person under whom he clalims and 
shall, if so required, deliver up to the defendant quiet and 
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peaceable possession of the said property. 

5. And it is hereby further ordered and decreed that, 
in default of payment as aforesaid, the plaintiff may apply 
to the Court for a final decree for the sale of the mortgaged 
property ; and on such application being made the mort¬ 
gaged property or a sufficient part thereof shall be directed 
to be sold ; and for the purposes of such sale the plaintiff 
shall produce before the Court, or such officer as it appoints, 
all documents in his possession or power relating to the mort¬ 
gaged property. 

G. And it is hereby further ordered and decreed that 
the money realised by such sale shall be paid into Court and 
shall be duly applied (after deduction therefrom of the ex¬ 
penses of the sale; in payment of the amount payable to the 
plaintiff under this decree and under any further orders that 
may be passed in this suit and in payment of any amount 
which the Court may adjudge due to the plaintiff in respect 
of such costs of the suit, and such costs, charges and expenses 
as may be payable under rule 10, together with such subse¬ 
quent interest as may be payable under rule 11, of Order 
XXXIV of the First Schedule to the Code of Civil Pro¬ 
cedure, 1977, and that the balance, if any, shall be paid to 
the defendant or other persons entitled to receive the same. 

7. And it is hereby further ordered and decreed that, 
if the money realised by such sale shall not be sufficient for 
payment in full of the amount payable to the plaintiff as 
aforesaid, the plaintiff shall be at liberty (where such remedy 
is open to him under the terms of his mortgage and is not 
barred by any law for the time being in force) to apply f° r 
a personal decree against the defendant for the amount 
of tne balance ; and that the parties are at liberty to apply 
to the Court from time to time as they may have occasion, 
and on such application or otherwise the Court may give 
such directions as it thinks fit. 

Schedule. 


Description of the mortgaged property. 
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No. 5 A 


Preliminary decree for sale. 

(Order34, rule4.—When the Court declares ihc amount due.) 

(TiTLE) 

This suit coming on this day, etc.. It is 

hereby declaied that the amount d ie to tue plaintiff on the 
mortgage mentioned, m the plaint calcul ued up to tlii* 
day of is the sum of Rs. for princi¬ 
pal, the surn of Rs. for interest on die said 

principal, the sum of Rs. lor costs, charges and 

expenses (otner than the Cost of tnc suit) properly incurred 
by the plaintiffin respect of tue mortgage-security, togetner 
with interest thereon, and the sum of Rs. 

for the costs of the suit awarded to the plaintiff, making 

in all the sum of Rs. 

« 

2. And it is hereby ordered and decreed as follows:- 




(i) that the defendant do pay into Court on or befor 

the day of or any later date 

up to which time for payment may be extended by the 
Court, the said sum of Rs. ; 

(ii) that, oil sdeh payment and on payment there¬ 
after before such date as the Court may fix of such amount 
as the Court may adjudge due in respect vjf such costs of the 
suit and such costs, charges and expense* as may be payable 
under rule 10, together with such subsequent interest as may 
be payable under rule ll, of Order XXXiV oi the i* irst 
Schedule Ic the Code of Civil Procedure, 1977, the piaintifl 
shall bring into Court all documents in his possession or 
power relating to the mortgaged property in the plaint 
mentioned, and ail such documents shall be delivered over 
to the defendant, or to such person as lie appoints, and the 
plaintiff shah, if so required, re-convcv or re-transfer the 
said property free from tne said mortgage and clear of and 
from all incumbrances created by the plaintiff or any person 
claiming under him or any person under whom he claims 
and shall, if so required, deliver up to the defendant quiet 
aud peaceable possession of the said property. 
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3. And It is hereby further ordered and decreed that, 
in default of payment as aforesaid, the plaintiff may apply 
to the Court for a final decree for the sale of the mortgaged 
property ; and on such application being made, the mort¬ 
gaged property or a sufficient part thereof shall be directed 
to be sold ; and for the purposes of such sale the plaintiff 
shall produce before the Court or such officer as it appoints 
all documents in his possession or power relating to the 
mortgaged property. 


4. And it is hereby farther ordered and decreed that 
^e money realised bv such sale shall be paid into Court 
ana shall be dul y applied (after deduction therefrom of the 
expenses of the sale) in payment of the amount payable to 
the plaintiIr under this decree and under any further orders 
that may :>e passed in this suit and in payment of.anv amount 
which the Court may adjudge due to the plaintiff in respect 
of such costs of the suit, and such costs, changes and expenses 
as may be payable under rule 10, together with such sub¬ 
sequent interest as may be payable under rule 11, of Order 
XXXIV of the First Schedule to the Code of Civil Pro¬ 
cedure, 1977, and that the balance, if any, shall be paid to 
the defendant or other persons entitled to receive the same. 


5. Ana it is hereby further ordeied and decreed that, 
if the moncj realised by such sale shall not be sufficient 
for payment in full of the amount pay’able to the plaintiff 
as aforesaid, the plaintiff shall be at liberty (wheie such 
remedy is open to him under the terms of his mortgage 
and is not barred by any law for the time being in force) 
to apply for a personal decree against the defendant for the 
amount of the balance ; and that the parties are at liberty 
to apply to the Court from time to to time as they may have 
occasion, and on such application or otherwise the Gourc 
may give such directions as it thinks fit. 

S(bedult . 


Description of the Mortgage Property. 
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No. 0. 



\ T AL DECREE FOR SALE. 


(Order *vl, rule 5.) 


(Title; 

Upon reading the preliminary deciec. passed in this 
suit on the day of a no further orders 


' of 

(if any) dated clay of and the appli¬ 
cation. of the plaintiff, dated the day of 

for a final decree and aftei hearing the patties and it appear¬ 
ing that the payment directed by the said decree and orders 
has not been made by the defendant or any person on his 
behalf or any other person entitled to redeem the mortgage : 


It is hereby ordered and decreed that the mortgaged 
property in the aforesaid preliminary decree mentioned or 
a sufficient part t mere of be sold, and that for the purposes 
of such sale the plaintiff shall produce before the Court or 
such officer as it appoints all documents in his possession or 
power relating to the mortgaged property. 

2. And it is hereby further ordered and decreed that 
the money realised by sucli sale shall be paid into the Court 
and shall be duly applied (after deduction therefrom of the 
expenses of the sale) in payment of the amount payable to 
the plaintiff under the aforesaid preliminary decree and 
under any further orders that may have been passed in this 
suit and in payment of any amount which the Court may 
have adjudged due to the plaintiff for such costs of the suit 
including the costs of this application and sush costs, cnarges 
and expenses as may be payable under rule 10, together with 
such subsequent interest as may be payable under rule 11, 
of Order XXXIV of the first Schedule to the Code of Civil 
Procedure, 1977, ana that the balance, if any, shall be paid 
to tne defendant or other persons entitled to receive the 
same. 
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No. '7. 


Preliminary decree for redemption where on default 

of PAYMENT BY MORfOAOOR A DECREE FOR FORECLOSURE IS 

PASSED. 


(Order 



rtile 7. —Where accounts are directed to be taken.) 


(Title 


N 

/ 


This suit coming on this day, etc. ; It is 

hereby 01 acred and decreed that it be referred to 
as the Commissioner to take the accounts following : — 

(i) an account of what is uac on this date to the 
defendant for principal and interest on the mortgage men¬ 
tioned in the plaint (such interest to be computed at the 
rate payable on tne principal or where no such rate is fixed, 
at sis per cent, per annum or at such rate as the Court deems 
leasonahle) ; 

(ii) an account of the income of the mortgaged 
property received up to this date by the defendant or by 
any other person by order or for the use of the defendant 
or which witnout the wilful default of the defendant or such 
person might nave been so received ; 

(iii) an account of all sums of money property 
incurred by tne defendant up to this date for costs, charges 
and expenses (other than the costs oi the suit) in respect of 
the mortgage-security together with interest thereon (such 
interest to be computed at the rate agreed between the par¬ 
ties, or, failing such rate, at the same rate as is payable 
on the principal, or, failing both such rates, at nine per cent, 
per annum) ; 

(iv) an account of any toss or damage caused to 
the mortgage property before this date by any act or omis¬ 
sion of the defendant which is destructive of, or permanently 
injurious to, the property or by his failure to perform any 
of the duties imposed upon him by any law for the time 
being in force or by the terms of the mortgage-deed. 

2. It is hereby further ordered and decreed that any 
amount received under clause (ii) or adjudged due under 
clause (iv) above, together with interest thereon, slmil 
be adjusted against any sums paid by the defendant under 
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■clause (iii) together with interest thereon, and the balance, 
if any, shall be added to the mortgage-money or, as the 
case may be, be debited in redaction of the amount due to 
the defendant on account of interest on the principal sum 
adjudged due and thereafter in reduction or disenarge 
of the principal. 

3. And it is hereby further ordered that the said Com¬ 

missioner shall present tnc account to this Court with all 
convenient despatch after making all just allowances on 
or before the dav of ,and that upon such 

report of 

firmed and - - - . - . ^ u u* 

may be necessary after consideration ol such ^obj 

the parties to the suit may make. 

4. And it is hereby further ordered and decreed— 

(i) that the plaintiff do pay into Court on or before 
the ' day of , or any later date up to which 

time for payment may be extended by the Court, such sum 
as the Court shall find due and the sum of Rs. tor 

the costs of the suit awarded to the defendant ; 



Iii) that, on such payment, and on payment there¬ 
after before such date as the Court may fix ol such amount 
as the Court may adjudge due in respect of such costs ot the 
suit and such costs, charges and expenses as may be pavab.e 

under rule 10, together witn such subsequent interest as may 

be payable under rule 11, of Order of the Tirst 

Schedule to the Code of Civil Procedure, 1977, the defen¬ 
dant snail bring into Court all documents in his possession 
or power relating to the mortgaged property in the plaint 
mentioned, and ail such documents snail be delivered over 
to the plaintiff, or to such person as he appoints, and tnc 
defendant shall, if so required, re-convey or re transicr the 
said property free from tne saici mortgage and cleai ot 
and from all incumbrances created by the defendant or 
any peison claiming under nim or any person under whom 
he'claims and free from ail liability whatsoever arising 
from the mortgage or this suit and shall, if so required, 
deliver up to the plaintiff quiet and peaceable possession 

of the said property. 

5. And it is hereby further ordered and decreed that. 
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in default of payment as aforesaid, the defendant shall be 
at liberty to apply to the Court for a final decree that the 
plain till shall thenceforth stand absolutely debarred and 
fore-closed of and from ail right to redeem the mortgaged 
property dv scribed in the Schedule annexed hereto and shall 
if so required, deliver up to the defendant quiet and peaceable 
possession of the said property ; and that the parties shall 
be at liberty to apply to the Court from time to time as they 
may have occasion, and on such application or otherwise 

the Court may give such directions as it thinks fit. 

• - 

Scheauh. 

Description of the Mortgaged Property. 


No. 7-A. 

Preliminary decree for redemption where on default 

OF PAYMENT BV MORTGAGOR a DECKLE FOR SALE IS PASSED. 

•- 

(Order 34, rule 1 .---W here accounts arc directed to be taken.) 

(Title) 

This suit coming on this day, etc; It is hereby 

ordered and decreed that it be referred to as the 

Commissioner to take the accounts following * — 

(i) an account of what is due on this date to the de¬ 
fendant for principal and interest on the mortgage mentioned 
in tiie plaint (such interest to be computed at the rate pay¬ 
able on the principal or wneie no such rate is fixed, at six 
per cent, per annum or at such rate as the Court deems 
reasonable; ; 

^ii) an account of the income of the mortgaged pro¬ 
perty received up to this date by the defendant or by any 
other person bv the order or for the use of the defendant or 
which without the wilful default of the defendant or such 
person might have been so received ; 

(iii) an account of all sums of money properly incurred 
by tne defendant up to this date for costs, charges and ex¬ 
penses (other than the costs of the suitj in respect of the 
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mortgage-security together with interest thereon (such 
interest to he compute ! at the rate agreed between the parties, 
or, failing such rate, at the same rate as is payable on the 
principal, or, failing both <v\ch raUs, at nine per cent, per 

annum) ; 

(iv' ; an account of any loss or damage caused to the 

mortgaged property before this date by any act or omission 

of the defendant which is destructive of. or permanently 

injurious to, the propelty or by Ins failure: to pcrfoim auv oi 

the duties imposed upon him by any 5a vV for the time oeing 

in force or bv the tenns of the mortgage deed. 

* 

2. And it is hereby farther ordered and decreed that 
anv amount received under clause (ii) 01 adjudged due under 
clause fivI above, together with interest thereon, shall lirst 
be adjusted against any sums paid by the defendant under 
clause liiil together with interest thereon, arm toe balance, 
if anv, shall he added to the mortgage-money, or, as the 
case may be, be debited in reduction of the amount due to 
the defendant on account of intci est on the principal sum 
adjudged due and thereafter in reduction or discharge ol the 

principal. 

3 . And it is herebv further ordered that the said Com¬ 
missioner shall present the account to tins Court with all 
convenient despatch after making all just allowances on or 
before the day of , and that, upon such report 

of the Commissioner being received, it snati be confiimed 
and counteisigned, subject to such modification as may be 
necessary after consideration ol such objections as the 
parties to the suit may make. 

4 . And it is hereby further ordered and decreed - 

Cij that the plaintiff do pay into Court on or before 
the dav of or anv later date up to 

which time for payment may be extended by the- Court, 
such sum as the Court shall find due arm the sum of Ks. 
for the costs of the suit awarded to the defendant , 

fip that, on sucli payment and on payment there¬ 
after before such date as the Court may fix of such amount 
as the Court may adjudge due in respect of such costs of the 
suit and such coses, charges and expenses as may be pay¬ 
able under rule 10 , together with such subsequent interest 
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as may be payable under rule 11, of Order XXXIV of the 
First Scheaule to the Code of Civil broccdure, 1977, the de¬ 
fendant shall bring into Court all documents in his possession 
or power relating to the mortgaged property in the plaint 
mentioned, and ail such documents shall be delivered over 
to the plaintiff, or to such person as he appoints, and the de¬ 
fendant shall, if so required, re-coiwev or re-transfer the said 
property free from the said mortgage and clear of and from 
ail incumbrances created by the defendant or any person 
claiming under him or any person under whom he claims 
and shall , if so required, deliver up to the plaintiff quiet 
and peaceable possession of the said propeiiy. 


5. And it is hereby further ordered and decreed that, 
in default of payment a? aforesaid, the defendant may apply 
to the Court for a final decree for the sale of the mortgaged 
property ; and on such application being made, the mort¬ 
gaged property or sufficient patt theieof shall be directed 
to be sold ; and for the purposes of such sale the defendant 
shah produce before the Court or such officer as it appoints, 
all documents in his possession or power relating to the mort 
gaged property. 


6. And it is hereby further oiclered and decreed that 
the money realised by such sale shall be paid into Court 
and shall be duly applied (after deduction therefiom of the 
expenses of tne sale) in payment of the amount payable 
to the defendant under this decree and under any further 
orders that may be passed in this suit and in payment of 
any amount which the Court may adjudge due to the de¬ 
fendant in respect of such costs of the suit and such costs, 
charges and expenses as may be payable under rule 10, 
together with such subsequent interest as may be payable 
under rule 11, of Order XXXIV of the Find Schedule to 
the Code of Civil Procedure, 1977, and that the balance, if 
any, shall be paid to the plaintiff or other persons enti¬ 
tled to receive the same. 


7. And it is hereby further ordered and decreed that, 
if the money realised by such sale shall not be sufficient for 
payment in full of the amount payable to the defendant as 
aforesaid, the defendant shall be at liberty (where such 
remedy is open to him under the terms of his mortgage and 
is not barred by any law' for the time being in force) to apply 
for a personal decree against the plaintiff for the amount 
of the balance ; and that the parties are at liberty to apply 
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to the Court from time to time as they may have occasion, 
and on such application or otherwise the Court may give 
such directions as it thinks fit. 


Schedule. 


Description of the Mortgaged Property. 

« 


No. 7-B. 


Preliminary decree for redemption where on default 

OF PAYMENT BY MORTGAGOR A DECREE FOR FORECLOSURE 

IS PASSED. 

* 

(Order 34, rule 7.—Where the Court declares the amount 
due.) 

(Title) 

This suit coming on this day, etc.; It is 

hereby declared that the amount due to the defendant on 
the mortgage mentioned in the plaint calculated up to this 
day of is the sum of Rs. for principal, the sum 

of Rs. for interest on the said principal, the sum of Rs. 

for costs, charges and expenses (other than the costs 
of the suit) properly incurred bv the defendant in respect 
of the mortgage-security together with interest thereon and 
the sum of Rs. for the costs of the suit awarded 

to the defendant, making in all the sum of Rs. 

2. And it is hereby ordered and decreed as follows : — 

(i) that the plaintiff do pay into Court on or before 
the day of or any later date up to 

which time for payment may be extended by the Court 
the said sum of Rs. ; 

(ii) that, on such payment and on payment thereafter 
before such date as the Court may fix of such amount as the 
Court may adjudge due in respect of such costs of the suit 
and such costs, charges and expenses as may be payable 
under rule 10, together with such subsequent interest as may 
be payable under rule 11, of Order XXXJ.V. of the First 
Schedule to the Code of Civil Procedure, 1977, the defen¬ 
dant shall bring into Court all documents in his possession 
or power relating to the mortgaged property in the plaint 
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mentioned, and ali such documents shall be delivered over 
to trie. plaintiff, or to such person as he appoints, and the de¬ 
fendant shall, if so required, re-conveyor re-transfei the said 
property ficc from the said mortgage and clear of and from 
all incumbrances created by the defendant or any person 
claiming under him or any person under \vho*n he claims, 
and free from all liability whatsoever arising from the mort¬ 
gage or this >ult and shad, if so required, deliver up to the 
plaintiff quiet and peaceable possession of the said property. 

3. And it i* hereby further ordered and decreed that,- 
in default of payment as aforesaid, the defendant may apply 
to the Court for a final decree that the plaintiff shall then- 
cefortli stand absolutely debarred and foreclosed of and from 
all right to redeem the mortgaged pioperly described in the 
schedule annexed hereto and shal:., if so required, deliver 
up to the defendant quiet and peaceable possession of the said 
property ; and that the parties shall be at liberty to apply 
to the Court from time to time as tney may have occasion, 
and on such application or otherwise the Court may give 
such directions as it thinks fit. 

Schedule . 

Description of the Mortgaged Property. 


No. 7-G. 


Preliminary decree for redemption where on default 

OF PAYMENT BY MORTGAGOR A DECREE FOR SALE IS PASSED. 


(Order 34, rule 7.---Where the Court 
due). 

(Title) 


declares the amount 


This suit coming on this day, etc.; It is nere } 

declared that the amount due to the defendant oix the mor 
gage mentioned in the plaint calculated up to this a 
day of is tne sum of Rs. for principal, 

the sum of Rs. for interest on the said principal, 

the sum of Rs. for costs, charges and expenses 

(other than the costs of the suit) properly incurred by tn 
defendant in respect of the mortgage-security together 

interest thereon, and the sum of Rs. f° r 
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of this suit awarded to the defendant, making in all the sum 
of Rs. 


2. And it is hereby ordered and decreed as follows : — 
(i) that the plaintiff do pay into Court on or before 
the day of or any later date up to which time 

the payment may be extended by the Court the said sum 
of Rs. : 


(ii) that, on such payment and on payment there¬ 
after before such date as the Court may fix of such amount 
as the Court may adjudge due in respect of such costs of the 
suit and such costs, chaiges and expenses-as may be payable 
under rule 10, together with such subsequent interest as may 
be payable under rule 11, of Order XXXIV of the First 
Schedule to the Code of Civil Procedure, 1977, the defen¬ 
dant shall bring into Court all documents in his possession 
or power relating to the mortgaged property in the plaint 
mentioned, and all such documents shall be delivered 
over to the plaintiff, or such person as he appoints, and the 
defendant shall, if so required, re-convcy or re-transfer the 
said property to the plaintiff' free from the said mortgage 
and clear of and from all incumbrances created by the de¬ 
fendant or any person claiming under him or any person 
under whom he claims and shall, if so required, deliver 
up to the plaintiff quiet and peaceable possession of the said 
property. 

3. And it is hereby further ordered and decreed that, 
in default of payment as aforesaid, the defendant may 
apply to the Court lor a final decree for the sale of the mort¬ 
gaged property ; and on such application being made, the 
mortgaged propci ty or a sufficient part thereof shall be direct¬ 
ed to be sold : and for the purposes of such sale the defendant 
shall produce before the Court or such officer as it appoints 
all documents in his possession or power relating to the 
mortgaged property ; 

«r 

4. And it is hereby further ordered and decreed that 
the money realised by such sale shall be paid into Court 
and shaii be duly applied (after deduettion therefroni of the 
expenses of the sale) in payment of the amount payable to 
the defendant under this decree and under any further 
orders that may be passed in this suit and in payment of any 
amount which the Court may adjudge due to the defendant 
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in respect of such costs of the suit and such costs, charges 
and expenses as may he payable under rule 10, together 
with such subsequent interest as may be payable under 
rule 11, of Order XXXIV of the First Schedule to the Code 
of Civil Procedure, 1977, and that the balance, if any, 
shah be paid to the plaintiff or other persons entitled to 
receive the same. 

5. And it is hereby further ordered and decreed that, 
if the monev realised by such sale shall not be sufficient for 
payment in lull of the amount payable to the defendant 
as aforesaid, the defendant shall be at liberty (where such 
remedv is open to him under the terms ot his mortgage and 
is not barred by any law for the rime being in force; to 
apply for a personal decree against the plaintiff for the amou¬ 
nt of the balance ; and that the parties are at liberty to 
apply to the Court from time to time as they may have occa¬ 
sion, and on such application or otherwise the Court may 
give such directions as it thinks fit. 

Sc he: tule. 

Description of the Motrgaged Property. 


No. 7-D. 

Final decree for foreclosure in a redemption suit on 

DEFAULT OF PAYMENT BY MORTGAGOR. 

(Order 34, rule 8.) 

(Title; 

Upon readme the preliminary decree in this suit on the 
1 da y of and further orders (it 

any) dated the day of , and tne 

application of the defendant dated the , • 

dav of for a final decree and alter hearing 

the parties, and it appearing that the payment as directea 
bv the said decree and orders has not been made , 
plaintiff or any person on his behalf or any other perso 

entitled to redeem the mortgage : 
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It is hereby ordered and decreed that the plain tiff and 
all persons claiming through or under him be and they are 
hereby absolutely debarred and foreclosed of and from ail 
right of redemption of and in the property in the aforesaid 
preliminary decree mentioned i[and (if the plaintiff 
be in possession of the sain mortgaged property) that the 
plaintiff shall deliver to the defendant quiet and peaceable 
possession of the said mortgaged property]. 

2. And it is hereby further declared that ihe whole 
of the liability whatsoever of the plaintiff up to this day 
arising from the said mortgage mentioned in the plaint or 
from this suit is hereby discharged and extinguished. 

No. 7-E. 

Final degree for sale in a redemption suit on default 

of payment by mortgagor. 

(Oraer 34, rule 8.) 

(Title) 

% * 

Upon reading the preliminary decree passed in this 
suit on the day of and further 

orders (if any) dated the day of , and the 

application of the defendant dated the day of 

for a final decree and after hearing the parties and it appeal¬ 
ing that the payment directed by the said decree and orders 
has not been made by the plaintiff or any person on his behalf 
or any other person entitled to redeem the mortgage : 

It is hereby ordered and decreed that the mortgaged 
properly in the aforesaid preliminary decree mentioned or 
a sufficient part thereof be sold and that for the purposes 
of such sale the defendant shall produce before the Court, 
or such officer as it appoints, all documents in his possession 
or power relating to the mortgaged property. 

2. And it is hereby further ordered and decreed that 
the money realised by such sale shall be paid into Court and 
shall be duly applied (after deduction therefrom of the ex¬ 
penses of the sale) in payment of the amount payable to the 
defendant under the aforesaid preliminary decree and under 


1. Words not required to be ueleted 
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any further orders that may have been passed in this suit 
and in payment of any amount which the Court may have 
adjudged due to the defendant for such costs of this suit in¬ 
cluding the costs of this application and such costs, charges 
and expenses as may be payable under rule 10, together with 
the subsequent interest as may be payable under rule 11, 
of Order XXXIV of the First Schedule to the Code of 
Civil Procedure, 1977, and that the balance, if any, shall be 
paid to the plaintiff or other persons entitled to receive 
the same. 


No. 7-F. 

Final decree in a suit for foreclosure, sale or redemp¬ 
tion where the mortgagor pays the amount of the 

decree. 

(Order 34, rules 3,5 and 8.) 

(Title) 

This suit coming on this day for further consi¬ 
deration and it appearing that on the day of 

the mortgagor or , the same being 

a person entitled to redeem, has paid into Court all amounts 
due to the mortgagee under the preliminary decree dated 
the day of ; 

It is hereby ordered and decreed that :— 

* 

(i) the mortgagee do execute a deed of re-conveyancc 
of the property in the aforesaid preliminary decree men¬ 
tioned in favour of the mortgagor i[or, as the case may be, 

who has redeemed the property] or an 
acknowledgment of the payment of the amount due in his 
favour ; 

(ii) the mortgagee do bring into Court all documents 
in liis possession and power relating to the mortgage 
property in the suit. 

And it is hereby further ordered and decreed that, upon 
the mortgagee executing the deed of re-conveyancee ° r 


L Words not required to be dcleited. 
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acknowledgment in the manner aforesaid,— 

(i) the said sum of Rs. be paid out of 

Court to the mortgagee ; 

(ii) the saia deeds and documents brought into the 

Court be delivered out of Court to t!ie mortgagor i [or the 
person making the payment] and the mortgagee do, when 
so required, concur in registering, at the cost of the’ mort¬ 
gagor l [or other person making the payment], the said deed 
of reconveyance or the acknowledgment in the office of the 
Sub-Registrar of ; and 

(iii) i [if the mortgagee, plaintiff or defendant, as 
tne case may be, is in possession of the mortgaged property] 
that the mortgagee do forthwith deliver possession of the 
mortgaged property in the aforesaid preliminary decree 
mentioned to the mortgagor l [or such person as aforesaid 
who has made the payment]. 


No. o. 

Decree against mortgagor personally for balance 

AFTER THE SALE OF THE MORTGAGED PROPERTY. 

(Order 34, rules G and 8-A.) 

(Title) 

Upon reading the application of the mortgagee (the 
plaintiff or defendant, as the case may be) and reading the 
final decree passed in the suit on the day of 

and the Court being satisfied that the 
net proceeds of the sale held under the aforesaid final 
decree amounted to Rs. and have been paid 

to the applicant out of the Court on the day of 

and that the balance now due to him under the aforesaid 
decree is Rs. ; 

And whereas it appears to the Court that the said 
sum is legally recoverable from the mortgagor (plaintiff 
or defendant, as the case may be) personally ; 
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It is hereby ordered and decreed as follows :— 

That the mortgagor (plaintiil or defendant, as the case 
may be) do pay to the mortgagee (defendant or plaintiff, 
as the case may be ) the said sum of Rs. * with 

further interest at the rale of six per cent, per annum from 
the day of (the date of payment out of 

Court referred to above) up to the date of realization of the 
said “sum, and the costs of this application. 


No. 9. 

Preliminary decree for foreclosure or sale. 

(Plaintiff.1st Mortgagee, 

VERSUS 

Defendant No. 1 
Defendant No. 2 

(Order 34. rules 2 and 4.) 

V * J 

(Title) 

The suit coming on this day, etc.; It 

is hereby declared that the amount due to the plaintin 
on the mortgage mentioned in the plaint calculated up 
to this day of is the sum 

of Rs. for principal, sum of the Rs. 

for interest on the said principal, the 
sum of Rs. for costs, charges and expenses 

(other than the costs of the suit) incurred by the plaintin 
in respect of the mortgage security with interest thereon 
ana the sum of Rs. for the costs of this sul 

awarded to the plaintiff, making in all the sum of Rs. 

(Similar declarations to be introduced with regard to 
the amount due to defendant No. 2 in respect of his mor - 
gage if the mortgage-money due thereunder has become 

payable at the date of the suit.) 

2. It is further declared that the plaintiff is entitfe! to 
payment of the amount due to him in priority to detenciau 


. . Mortgagor, 
2nd Mortgagee 
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No. 2 i[or (if there are several subsequent mortgagees) 
that the several parties hereto are entitled in the following 
order to the payment of the sums due to them respectively]. 

3. And it is hereby ordered and decreed as follows : — 

(i) (a) that defendants or one of them d© pay into 

Court on or before the day of or any 

later date up to which time for payment has been extended 
by the Court the said sum of Rs. due to the 

plaintiff ; and 

(b) that defendant No. 1 do pay into Court on or 
before the day of or any later 

date up to which time for payment has been extended by 
the Court the said sum of Rs. due to defen¬ 

dant No. 2 ; and 

(ii) that, on payment of the sum declared to be 

due to the plaintiff by defendants or either of them in the 
manner prescribed in clause (i) (a) and on payment there¬ 
after before such date as the Court may fix or such amount 
as the Court may adjudge due in respect of such costs of the 
suit and such costs, charges and expenses as may be pay¬ 
able under rule 10, together with such bubsequent interest 
as may' be payable under rule 11, of Order XXXIV of the 
First Schedule to the Code of Civil Proceduie, 1977, the 
plaintiff shall bring into Court all documents in his posses¬ 
sion oi power relating to the mortgaged property in the 
plaint mentioned, and all such documents shall be delivered 
over to the defendant No. (who hab made the 

payment ), or to such person as he appoints, and the plain¬ 
tiff shall, if so required, rc-convey or re-transfer the said 
property free from the said mortgage and clear of and from 
all incumbrances created by the plaintiff or any person 
claiming under him or any person under whom he claims, 
and also free from all liability whatsoever arising from the 
mortgage or this suit and shall, if so required, deliver up to 
the defendant No. (who has made the payment) 

quiet and peaceable possession of the said property. 

(Similar declarations to be introduced, if defendant 
No. 1 pays the amount found or declared to be due to de¬ 
fendant No. 2 with such variations as may be necessary 


1. Words not required 
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k And it is hereby further ordered and decreed in 
default of payment as aforesaid of the amount due to the 
plaintiff, the plaintiff shall be at liberty to apply to the Court 
for a final decree— 


(i) 1 [in the case of a mortgage by conditional sale 
or an anomalous mortgage where the only remedy pro¬ 
vided for in the mortgage-deed is foreclosure and not sale] 
that the defendants jointly and severally shall thenceforth 
stand absolutely debarred and foreclosed of and from all right 
to redeem the mortgaged property described in the Sche¬ 
dule annexed hereto and shall, if so required, deliver to the 
plaintifl quiet and peaceable possession of the said property; 
or 

(ii) i [in the case of any other mortgage] that the 
mortgaged property or a sufficient part thereof shall be 
sold ; and that for the purposes of such sale the'plaintiff 
shall produce before the Court or such officer as it appoints, 
all documents in his possession or power relating to the 
mortgage property ; and 

(iii) 1 [in the case where a sale is ordered under 
clause 4 (ii) above] that the money realised by such sale 
shall be paid into Court and be duly applied (after deduc¬ 
tion therefrom of the expenses of the sale) in payment of 
the amount payable to the plaintiff under this decree and 
under any further orders that may have been passed in 
this suit and in payment of the amount which the Court may 
adjudge due to the plaintiff in respect of such costs of this 
suit and such sosts, charges and expenses as may be payable 
under rule 10, together with such subsequent interest as 
may be payable under rule 11, of Order XXXIV of the First 
Schedule to the Code of Civil Procedure, 1977, and that 
the balance, if any, shall be applied in payment of the amount 
due to defendant No. 2; and that if any balance be left, 
it shall be paid to the defendant No. 1 or other persons 
entitled to receive the same ; and 

(iv) that, if the money realised by such sale shall not 
be sufficient for payment in full of the amounts due to the 
plaintiff and defendant No. 2., the plaintiff or defendant 
No. 2 or both of them, as the case may be, shall be at 


1. Words not required to be deleted. 
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liberty (when such remedy is open under the terms of their 
respective mortgages and is not barred by any law for the 
time being in force) to apply for a personal decree against 
defendant No. 1 for the amounts remaining due to them 

respectively. 

5. And it is hereby further ordered and decreed — 

(a) that if defendant No. 2 pays into Court to the 
credit of this suit the amount adjudged due to the plaintiff, 
but defendant No. 1 makes default in the payment oi the 
said amount, defendant No. 2 shall be at liberty' to apply to 
the Court to keep the plaintiff’s mortgage alive for his bene¬ 
fit and to apply for a final decree (in the same manner as 
the plaintiff might have done under clause 4 above)-- 

i[(*)that defendant No. 1 shall thenceforth stand 
absolutely debarred and fore-closed of and from all right to 
redeem the mortgaged property described in the Schedule 
annexed hereto and shall, if so required, deliver up to 
defendant No. 2 quiet and peaceable possession of the said 
property ;] or 

1 [(H) that the mortgaged property or a sufficient 
part thereof be sold and that for the purposes of such sale 
defendant No. 2 shall produce before the Court or such 
officer as it appoints, all documents in his possession or power 
relating to the mortgaged property ;] and 

(b) (if on the application of defendant No. 2 such a 
final decree for foreclosure is passed), that the whole of the 
liability of defendant No. I arising from the plaintiff’s mort¬ 
gage or from the mortgage of defendant No. 2 or from this 
suit shall be deemed to have been discharged and extingu¬ 
ished. 

6. And it is hereby further ordered and decreed i[in 
the case where a sale is ordered under clause 5 above]— 

(i) that the money realised by such sale shall be paid 
into Court and be duly applied (after deduction therefrom 
of the expenses of the sale) first in payment of the amount 
paid by defendant No. 2 in respect of the plain tiff’s mort- 
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gage and the cost of the suit in connection therewith and in 
payment of the amount which the Court may adjudge due 
in respect of subsequent interest oil the said amount ; and 
that the balance, if any, shall then be applied in payment 
of the amount adjudged due to defendant No. 2 in respect 
of his own mortgage under this decree and any further 
orders that may be passed and in payment of the amount 
wnich the Court may adjudge due in respect of such costs 
of this suit and such costs, charges and expenses as may he 
payable to defendant No. 2 under rule 10, together with 
such subsequent interest as may be payable under rule 11, 
of Order XXXI V of the First Schedule to the Code of Civil 
Procedure, 1977, and that the balance, if any, shah be 

• _ 1 or other persons entitled to 

receive the same ; and 

(ii) that, if the money realised by such saie shall 
not be sufficient for payment in full of the amount due in 
respect of the plaintiff’s mortgage or defendant No. 2’s 
mortgage, defendant No. 2 shall be at liberty (where such 
remedy is open to him under the terms of his mortgage and 
is not barred by any law for the time being in force) to apply 
for a personal decree against defendant No. 1 for the 
amount of the balance. 

7. And it is hereby further ordered and decreed that 
the parties are at liberty to apply to the Court from time 
to time as they may have occasion, and on such application 
or otherwise the Court may give such directions as it thinks 
fit. 

Schedule . 

Description of the Mortgaged Property. 


No. 10. 

Preliminary decree for redemption of prior mortgage 

AND FORECLOSURE OR SALE ON SUBSEQUENT MORTGAGE. 

(Plaintiff.2nd Mortgagee. 

versus 


Defendant No. 1. 
Defendant No. 2. 


Mortgagor, 
1st Motrgagee.J 
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(Order 34, rules 2, 4 and 7.) 

(Title) 

The suit coming on this day, etc ; It is hereby 

declared that the amount due to defendant No. 2 on the 
mortgage mentioned in the plaint calculated up to this 
,day of is the sum of Rs. for principal, 

the sum of Rs. for interest on the said principal, 

the sum of Rs. for costs, charges and expenses 

(other than the costs of the suit) properly incurred by de¬ 
fendant No. 2 in respect of the mortgage security with in- 
terst thereon and the sum of Rs. for the costs of 

this suit awarded to defendant No. 2, making in all the 
sum of Rs. 

(Similar declarations to be introduced with regard to 
the amount due from defendant No. 1 to the plaintiff in 
respect of his mortgage if the mortgage-money due there¬ 
under has become payable at the date of the suit.) 

2. It is further declared that defendant No. 2 is entitled 
to payment of the amount due to him in priortiy to the 
plaintiff i[or (if there are several subsequent mortgagees) 
that the several parties hereto are entitled in the following 
order to the payment of the sums due to them respectively]. 

3. And it is herebv ordered and decreed as follows : — 

(i) (a) that the plaintiff or defendant No. 1 or one 
of them do pay into Court on or before the day of 

or any later date up to which time for pay¬ 
ment has been extended by the Court the said sum of Rs. 

due to defendant No. 2 ; and 

(b) that defendant No. 1 do pay into Court on or 
before the day of or any later date up 

to which time for payment has been extended by the Court 
the said sum of Rs. due to the plaintiff ; and 

. (li). that, on payment of the sum declared due to de¬ 
fendant No. 2 by the plaintiff and defendant No. 1 or either 
of them in the manner prescribed in clause (i) (a) and on 

, ■ -- - - m , n- 
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payment thereafter before such date as the Court may fix 
of such amount as the Court may adjudge due in respect 
of such costs of the suit and such costs, charges and expenses 
as may be payable under rule 10, together with such sub¬ 
sequent interest as may be payable under rule 11, of Order 
XXXIV of the First Schedule to the Code of Civil Procedure, 
1977, defendant No. 2 shall bring into Court all documents 
in his possession or power relating to the mortgaged property 
in the plaint mentioned, ahd all such documents shall be 
delivered over to the plaintiff or defendant No. 1 (who¬ 
ever has made the payment), or to such person as he appoints, 
and defendant No. 2 shad, if so required, re-convey or re¬ 
transfer the said property free from the said mortgage and 
clear of and from all incumbrances created by defendant 
No. 2 or any person claiming under him or any person under 
whom he claims, and also free from all liability whatsoever 
arising from the mortgage or this suit and shall, if so re¬ 
quired, deliver upto the plaintiff or defendant No. 1 (who¬ 
ever has made the payment) quiet and peaceable possession 
of the said property. 

(Similar declarations to be introduced, if defendant 
No. 1. pays the amount found or declared due to the plaintiff 
with such variations as may be necessary having regard to 
the nature of his mortgage.) 

4. And it is hereby further ordered and decreed that, 
in default of payment as aforesaid, of the amount due to 
defendant No* 2, defendant No. 2 shall be at liberty to apply 
to the Court that the suit be dismissed or for a final decree— 

(i) i [in the case of a mortgage by conditional sale 
or an anamolous mortgage where the only remedy provided 
for the mortgage-deed is foreclosure and not sale] that the 
plaintiff and defendant No. 1 jointly and severally shall 
thenceforth stand absolutely debarred and foreclosed of and 
from all rignt to redeem the mortgaged property described 
in the Schedule annexed hereto and shall, if so required, 
deliver to the defendant No. 2 quiet and peaceable posses¬ 
sion of the property ; or 

(ii) l [in the case of any other mortgage] that the 
mortgaged property or a sufficient part thereof snail °e 
sold ; and that for the purposes of such sale defendant No. I 
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shall produce before the Court or such officer as it appoints, 
all documents in his possession or power relating to the mort¬ 
gaged property ; and 


(iii) i[in the case vvhiere a sale is ordered under 
clause 4(ii) above! that the money realised bv such sale 
shall be paid into Court and be duly applied (after deduction 
therefrom of the expenses of the sale) in payment of the 
amount payable to defendant No. 2 under the decree and 
anv fuither orders that may be passed in this suit and in 
payment of the amount which the Court may adjudge due 
to defendant No. 2 in respect of such costs of the suit and 
such costs, charges and expenses as may be payable to the 
plaintiff unuer rule 10, together with such subsequent interest 
as mav be payable under file 11, of Order XXX \ of 
the First Schedule to the Code of Civil Procedure, 1977, 
and that the balance, if any, shall be applied in payment 
of the amount due to the plaintiff and that, if any balance 
be left, it shall be paid to defendant No. 1 or otiier persons 

entitled to receive the same ; and 

(iv'i that, if the money realised by such sale shall 
not be sufficient for payment in full of the amounts due to 
the plaintiff and defendant No. 2, the plaintiff or defendant 
No. 2 or bot h of them, as the care may be, shall be a t liberty 
(when such remedy is open under the terms of their res¬ 
pective mortgages and is not barren by any law for the 
time being in force) to apply for a personal decree against 
defendant No. 1 for the amounts remaining due to them 

respectively. 

5. And it is hereby farther ordered aud decreed— 

(a) that, if the plaintiff pays mto Court to the credit 

of this suit the amount adjudged due to the defendant No 
2 but defendant No. 1 makes default m the payment of said 
amount, the plaintiff shall be at liberty to apply to the Court 
to keep defendant No. 2’s mortgage alive for his benefit and 
to applv for a final decree (in the same manner as the de¬ 
fendant No. 2, might have done under clause 4, above) — 

if(i') that defendant No. 1 shall thenceforth stand 

absolutely debarred and foreclosed of and fom *11 
to redeem the mortgaged property described in the Schc 
dule annexed hereto and shall, if so required, delivei up to 
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the plaintiff quiet and peaceable possession of the said pro¬ 
perty ;] or 


i [(ii) that the mortgaged property or a sufficient 
part thereof be sold and that for the purposes of such sale 
the plaintiff shall produce before the Court or such officer 
as it appoints, all documents in his possession or power 
relating to the mortgaged property ;] 

and (b) (if on the application of defendant No. 2 such 
a final decree for foreclosure is passed), that the whole of the 
liability of defendant No. 1 arising from the plaintiff’s 
mortgage or from the mo: tgage of defendant No. 2 or from 
this suit shall be deemed to have been discharged and 
extinguished. 

6. And it is hereby further ordered and decreed 

# 

i [in the case where a sale is ordered under clause 5 above]— 

(i) that the money realised by such sale shall be paid 
into Court and be duly applied (after deduction therefrom 
oi the expenses of the sale) first in payment of the 
amount paid by the plaintiff in respect of defendant No. 
2’s mortgage and the costs of the suit in connection there¬ 
with and in payment of the amount which the Court may 
adjudge due in respect of subsequent interest on the said 
amount ; and that the balance, if any, shall then be ap¬ 
plied in payment of the amount adjudged due to the plain- 
tiffin respect of his own mortgage under this decree and any 
further orders that may be passed and in payment of the 
amount which the Court may adjudge due in respect of 
such costs of the snit and such costs charges and expenses 
as may be payable to the plaintiff under rule 10, together 
with such subsequent interest as may be payable under rule 
11,of Order XXXIV of the First Schedule to the Code of 
Civil Procedure, 1977, and that the balance, if any, shall 
be paid to defendant No. 1 or other persons entitled to 
receive the same ; and 

(ii) that, if the money realised by such sale shall not 
be sufficient for payment in full of the amount due in res¬ 
pect of defendant No. 2’s mortgage or the plaintiffs mort¬ 
gage, defendant No. 2 shall be at liberty (where such remedy 
is open to him under the terms of his mortgage and is no 
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barred by any law for the time being in force) to apply for 
a personal decree against defendant No. 1 for the amount 
of the balance. 

7. And it is hereby further ordered and decreed that 
the parties are at liberty to apply to the Court from time 
to time as they may have occasion, and on such applica¬ 
tion or otherwise the Court may give such directions as it 
thinks fit. 


Schedule 

Description of the Mortgaged Property. 


No. 11 

Preliminary Decree for Sale 
(Plaintiff.Sub or derivative mortgagee 


versus 


Defendant No. 1.Mortgagor 

Defendant No. 2.•.-OJginalMortgagec.) 


(Order 34, rule 4.) 


( Title ) 

This suit coming on this.day, etc.; It is hereby 

declared that the amount due to defendant No. 2 on his 

mortgage calculated up to this..day of.is 

the sum of Rs.for principal, the snm of Rs. 

for interest on the said piinicpal, the sum of Rs. 

for costs, charge^ and expeness (other than the costs of the 
suit) in respect of the mortgage-security, together with 

interest thereon and the sum of Rs.for the 

costs of the suit awarded to defendant No. 2, making in 
all the sum of Rs. 


(Similar declarations to be introduced with regard to 
the amount due from defendant No. 2 to the plaintiff in res¬ 
pect of his mortgage.) 
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2. And it is hereby ordered and decreed as fellows:— 

(i) that defendant No. 1 do pay into Court on or 
before the said day of or any later 

date up to which time for payment may be extended by the 
Court the said sum of Rs. due to defendant 

No. 2; 

(Similar declarations to be introduced with regard 
to the amount due to plaintiff, defendant No. 2 being at 
liberty to pay such amount.) 


fii) that, on payment of the sum declared due tu 
defendant No. 2 by defendant No. 1 in the manner pres¬ 
cribed in clause 2 v i) and on payment thereafter before such 
date as the Court may fix of such amount as the Court 
may adjudge due in respect of such costs of the suit 
and such costs, charges and expenses as may be payable 
under rule 10, together with such subsequent ^ interest as 
may be payable under rule 11, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, 1977, the 
plaintiff and defendant No. 2 shail bring into Court all do¬ 
cuments in their possession or power relating to the mort¬ 
gaged property in the plaint mentioned, and all such 
ments (except such as relate only to the sub-mortgage) shall 
be delivered over to defendant No. 1, or to such person as 
he appoints, and defendant No. 2 shall, if so required, 
re-conveyor re-transfer the property to defendant No. 1 free 
from the said mortgage clear of and from ail incumbrances 
created by defendant No. 2 or any person claiming under 
him or any person under whom he claims, and free irom all 
liability arising from the mortgage or this suit and shall, n 
so required, deliver up to defendant No. 1 quiet an peace 
able possession of the said property ; and 


fiii) that, upon payment into the Court by defen¬ 
dant No. 1 of the amount due to defendant No. _ , the 
plaintiff shall be at liberty to apply for payment to him ot 
the sum declared due to him together with any subsequent 
costs of the suit and other costs, charges and expenses as 
may be payable, under rule 10, together with such subse¬ 
quent interest as may be payable under rule 11, of Order 
XXXIV of the First Schedule to the Code ol Civil Procedure, 
1977, and that the balance, if any, shall then be paid to de¬ 
fendant No. 2 ; and that if the amount paid into the Court 
be not sufficient to pay in full the sum due to the plamutt,. 
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the plaintiff shall be at liberty (if such remedy is open to him 
by the terms of the mortgage and is not barred by any law 
for the time being In force) to apply for a personal decree 
against defendant No. 2 for the amount of the balance. 

3. Arid it is further ordered and decreed that if defen¬ 
dant No. 2 pays into Court to the credit of this suit the 
amount adjudged due to the plaintiff, the plaintiff shall 
bring into the Court all documents, etc. fas in sub-clause 
(ii) of clause 2]. 

4. And it is hereby further ordered and decreed that, 
in default of payment by defendants Nos. 1 and 2 as aforesaid, 
the plaintiff may apply tc the Court for a final decree 
for sale, and on such application being made the mortgaged 
property or a sufficient part thereof shall be directed to be 
sold ; and that for the purposes of such sale the plaintiff 
and defendant No. 2 shall produce before the Court or such 
officer as it appoints, all documents iri their possession or 
power relating to the mortgaged property. 

5. And it is hereby further ordered and decreed that 
the money realised by such sale shall be paid into Court 
and be duly applied (after deduction therefrom of the ex¬ 
penses of the sale) first in payment of the amount due to 
the plaintiff as specified in clause 1 above with such costs 
of the suit ana other costs, charges and expenses as may be 
payable under rule 10, together with such subsequent interest 
as mav be payable under rule 11, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, 1977, and 
that the balance, if any, shall be applied in payment of the 
amount due to defendant No. 2; and that, if any balance be 
left, it shall be paid to defendant No. 1 or other persons 
entitled to receive the same. 

6. And it is hereby further ordered and decreed that, 
if the money realised by such sale shall not be sufficient for 
payment in full of the amounts payable to the plaintiff and 
defendant No. 2, the plaintiff or defendant No. 2 or both of 
them, as the case may be, shall be at liberty (if such remedy 
is open under their respective mortgages and is not barred 
by any law for the time being in force) to apply for a personal 
decree against defendant No. 2 or defendant No. 1 (as the 
case may be) for the amount of the balance. 

7. And it is hereby further ordered and decreed that, 
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if defendant No. 2 pays into Court to the credit of this suit 
the amount adjudged due to the plaintiff, but defendant 
No. 1 makes default in payment of the amount due to defen¬ 
dant No. 2, defendant No. 2 shall be at liberty to apply to 
the Court for a final decree for foreclosure or sale (as the 
case may be) —(declarations in the ordinary form to be 
introduced according to the nature of defendant No. 2’s 
mortgage and the remedies open to him thereunder). 

8. And it is hereby further ordered and decreed that 
the parties aie at liberty to apply to the Court as they may 
have occasion, and on such application or otherwise the 
Court may give such directions as it thinks fit. 


Schedule, 


Description of the Mortgaged Property. 


No. 12 

Decree for Rectification of Instrument. 

(Title) 

It is hereby declared that the , dated the 

day of 19 , does not truly express 

the intention of the parries to such . 

And it is decreed that the said be rectified by 


No. 13. 

Decree to set aside a transfer in fraud of 

creditors. 

* 

(Title) 

It is hereby declared that the > dated the 

day of 19 , and made between 

and , is void as against the plaintiff and all other 

creditors, if any, of the defendant 
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No. 14. 


Injunction against Private Nuisance. 

(Title) 

' . 


Let the defendant , his agents, servants and 

workmen, be perpetually restrained from burning, or caus¬ 
ing to be burnt, any bricks on the defendant’s plot of land 
marked B in the annexed plan, so as to occasion a nuisance 
to the plain till' as the owner or occupier of the dwelling- 
house and garden mentioned in the plaint as belonging to 
and being occupied by the plaintiff. 


No. 15. 

Injunction against building higher than 

OI.D LEVEL. 

(Title) 


>* Let the defendant , his contractors, agents 

and workmen, be perpetually restrained from continuing to 
erect upon his premises in any house or building of 

a greater height than the buildings which formerly stood 
upon his said premises and which have been recently pulled 
down, so or in such manner as to darken, inj'ure or obstruct 
such of the plaintiff’s windows in his said premises as are 
ancient lights. 


No. 16 . 

Injunction restraining use of Private Road. 

(Title) 


Let the defendant , his agents, servants and 

workmen, be perpetually restrained from using or permit- 
ing to be used any part of the lane at , the soil of 

which belongs to the plaintiff, as a carriage-way for the pass¬ 
age of cars, carriages or other vehicles, either going to or 
from the land marked B in the annexed plan or for any 
purpose whatsoever. 
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No. 17. 

Preliminary Decree in an Administration-suit. 

(Title) 

It is ordered that the following accounts and inquiries 
he taken and made ; that is to say :— 

In creditor’s suit — 

1. That an account he taken of what is due to the 
plaintiff and all other the creditors of the deceased. 

In suits by legatees - 

2. That an account be taken of the legacies given by 
the testator’s will. 

In suits by next-of-kin— 

3. That an inquiry be made and account taken of 
what or of what share, if any, the plaintiff is entitled to as 
next-of-kin (or one of the next-of kin) of the intestate. 

( After the first paragraph, the decree will, where neces¬ 
sary, order, in a creditor’s suit, inquiry and accounts for 
legatees, heirs-at-law and next-of-kin. In suits by claimants 
other than creditors, after the first paragraph, in all cases, 
an order to inquire and take an account of creditors will 
follow the first paragraph and such of the others as may be 
necessary will follow, omitting the first formal words. 
The form is continued as in a creditor’s suit.) 

4. An account of the funeral and testamentry expenses. 

5. An account of the movable property of the deceased 
come to the hands of the defendant, or to the hands of any 
other person by his order or for his use. 

6. An inquiry what part (if any) of the movable pro¬ 
perty of the deceased is outstanding and undisposed of. 

7. And it is further ordered that the defendant do, 

on or before the day of next, pay 

into Court all sums of money which shall be found to have 
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come to his hands, or to the hands of any person by his order 
or for his use. 

8. And that if the i shall find it 

necessary for carrying out the objects of the suit to sell any 
part of the movable property of the deceased, that the 
same be sold accordingly, and the proceeds paid into Court. 

9. And that Mr. E. F. be receiver in the suit (or pro¬ 

ceeding) and receive and get in all outstanding debts and 
out standing movable property of the deceased, and pay the 
same into the hands of the i (and shall give 

security by bond for the due performance of his duties to the 
amount of rupees). 

10. And it is further ordered that if the movable pro¬ 
perty of the deceased be found insufficient for carrying out 
the objects of the suits, then the following further inquiries 
be made, and accounts taken, that is to say— 

(a) an inquiry what immovable property the de¬ 
ceased was seized of or entitled to at the time of his death ; 

(b) an inquiry what are the incumbrances (if any) 
affecting the immovable property of the deceased or any 
part thereof ; 

(c) an account, so far as possible, of what is due to 
the several incumbrancers, and to include a statement of 
the priorities of such of the incumbrancers as shall consent 
to the sale hereinafter directed. 

11. And that immovable property of the deceased, 
or so much thereof as shall be necessary to make up the 
fund in Court sufficient to carry out the object of the suit, 
be sold with the approbation of the Judge, free from incum¬ 
brances (if any) of such incumbrancers as shall consent to 
the sale and subject to the incumbrances of such of them as 
shall not consent. 

12. And it is ordered that G. H. shall have the con¬ 

duct of the sale of the immovable property, and shall prepare 
the conditions and contracts of sale subject to the approval 
of the i and that in case any doubt or diffi- 


1. Hero insert name of proper officer. 
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cully shall arise the papers shall be submitteed to the Judge 
to settle. 

13. And it is further ordered that, for the purpose of 

the inquiries hereinbefore directed, the l shall 

advertise in the newspapers according to the practice of the 
Court, or shall make such inquiries in any other way which 
shall appear to the i to give the most useful 

publicity to such inquiries. 

14. And it is ordered that the above inquiries and 

accounts be made and taker*, and that all other acts ordered 
to be done be completed, before the day of 

, and that the 1 do certify 

the result of the inquiries, and the accounts, and that all 
other acts ordered are completed, and have his certificate 
in that behalf ready for the inspection of the parties on the 

day of 

15. And, lastly, it is ordered that this suit (or pro¬ 
ceeding) stand adjourned for making final decree to the 

day of 

(Such part only of this decree is to be used as is appli¬ 
cable to the particular case.) 


No. 18. 

Final Decree in an Administration-suit by a 

Legatee. 


(Title) 

1. It is ordered that the defendant do, on 

or before the day of , pay into 

Court the sum of Rs. > the balance by the 

said certificate found to be due from the said defendant on 
account of the estate of > the testator, and 

also the sum of Rs. for interest, at the rate ol 

Rs. per cent, per annum, from the 

day of - to the 

day of , amounting together to rhe 

sum of Rs. 


1. Here insert name of proper officer. 
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2. Let tliei of the said Court tax the 

costs of the plaintiff and defendant in this suit, and let the 
amount of the said'costs, when so taxed, be paid out of the 
said sum of Rs. ordered to be paid into Court 

as aforesaid, as follows :— 

(a) The cost of the plaintiff to Mr. 

his attorney (or pleader) or and the costs of the defendant 
to Mr. , his attorney (or pleader). 

(b) And (if any debts are due) with the residue of 

the said sum of Rs. . after payment of the 

plaintiff’s and defendants costs as aforesaid, let the sums, 
found to be owing to the several creditors mentioned in the 

schedule to the certificate, of the i , 

together with subsequent interest on such of the debts as bear 
interest, be paid ; and, after making such payments, let the 
amount coming to the several legatees mentioned in the 

schedule, together with subsequent in¬ 
terest (to be verified as aforesaid), be paid to them. 

3. And if there should then be any residue, let the 
same be paid to the residuary legatee. 


No. 19. 

Preliminary Decree in an Administration-suit by a 
Legatee, where an Executor is held personally 

LIABLE FOR THE PAYMENT OF LEGACIES. 

(Title) 

1. It is declared that the defendant is personally 

liable to pay the legacy of Rs. bequeathed to the 

plaintiff; 

2. And it is ordered that an account be taken of yvhat 
is due for principal and interest on the said legacy ; 

3. And it is also ordered that the defendant do, within 

weeks after the date of the certificate of 
thei , pay to the plaintiff the amount of 

what the i snail certify to be due for principal 

and interest ; 


I. Her* insert name of proper offioer. 
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4. And it is ordered that the defendant do pay the 
plaintiff his costs of suit, the same to be taxed in case the 
parties differ. 


No. 20. 

Final Decree in an Administration-suit by Next-of-kin. 

(Title) 

1 . Let the 1 of the said Court tax 

the costs of the plaintiff and defendant in this suit, and let 
the amount of the said plaintiff’s costs, when so taxed, be 
paid by the defendant to the plaintiff out of the sum of Rs. 

,the balance by the said certificate 
found *to be due from the said defendant on account of the 
personal estate of E. F., the intestate within one week after 
the taxation of the said costs bv the said 1 , 

and let the defendant retain for her own use out of such sum 
her costs, when taxed. 


2. And it is ordered that the residue of the said sum of 
Rs. , after payment of the plaintiff’s and 

defendant's costs as aforesaid, be paid and applied by defen¬ 
dant as follows : — 


(a) Let the defendant, within one week after the 

taxation of the said costs by the 1 as aforesaid, 

pay one-third share of the said residue to the plaintiffs A.B., 
and G. D., his wife, in her right as the sister and one of the 
next-of-kin of the said E.F., the intestate. 

(b) Let the defendant retain for her own use one 
other third share of the said residue, as the mother and one 
of the next-of-kin of the said E. F., the intestate. 


(c) And let the defendant, within one week after the 
taxation of the said costs by the 1 as aforesaid, 

pav the remaining one-third share of the said residue to 
G. H., as the brother and the other next-of-kin of the said 

E. F., the intestate. 


1» Here insert name of proper officer. 
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No. 21. 

Preliminary Decree in a Suit for Dissolution of 
Partnership and the taking of Partnership Accounts. 

(Title) 

It is declared that the proportionate shares of the parties 
in the partnership are as follows :— 

It is declared that this partnership shall stand dissolved 
[or shall be deemed to have been dissolved] as from the 

day of , and 

it is ordered that the dissolution thereof as from that day be 
advertised in the Government Gazette, etc. 

And it is ordered that be the receiver of 

the partnership-estate and effects in this suit and do get in 
all the outstanding book-debts and claims of the partnership. 

And it is ordered that the following accounts be taken 

1. An account of the credits, property and effects 
now belonging to the said partnership ; 

2. An account of the debts and liabilities of the said 
partnership ; 

3. An account of all dealings and transactions between 
the plaintiff and defendant, from the foot of the settled 
account exhibited in this suit and marked (A), and not dis¬ 
turbing any subsequent settled accounts. 

And it is ordered that the good will of the business here¬ 
tofore carried on by the plaintiff and defendant as in the 
plaint mentioned, and the stock-in-trade, be sold on the pre¬ 
mises, and tnat thei may, on the application of 

any of the parties, fix a reserved bidding for all or any of 
the lots at such sale, and that either of the parties is to be at 
liberty to bid at the sale. 

And it is ordered that the above accounts be taken, 
and all the other acts required to be done be campleted, 
before the day of 9 and that 

1. Here iniert name of proper officer. 
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thei do certify the result of the accounts, and 

that all other acts are completed, and have his certificate in 
that behalf ready for the inspection of the parties on the 
da v of 

* • 


And, lastly, it is ordered that this suit stand adjourned 
lor making a final decree to the day of 


No. 22. 

Final Decree in a Suit for dissolution of 
Partnership and the taking of partnership accounts. 

(Title) , - 

It is ordered that the fund now in Court, amounting to 
the sum of Rs. , be applied as follows ■ 

• 

1. In payment of the debts due by the partnership set 

orti in the certificate of thei amounting in the 

whole to Rs. & 

2. In payment of the costs of all parties in this suit, 
amounting to Rs. 

[These costs must be ascertained before the decree 

is drawn up.] 

3. In payment of the sum of Rs. to the plaintiff 

as his share of the partnership-assets, of the sum of Rs. 
being the residue of the said sum of Rs. now in Court, 

to the defendant as his share of the partnership-assets. 

[Or, And that the remainder of the daid sum of Rs. 

be paid to the said plaintiff (or defendant) in part pay¬ 
ment of the sum of Rs. certified to be due to him 

in respect of the partnership-accounts.] 

4. And that the defendant [or plaintiff] do on or be¬ 
fore the day of , 

pay to the plaintiff [or defendant] the sum of Rs. 
being the balance of the said sum of Rs. due 

to him, which will then remain due. 


1 , Here insert name of proper offiecr. 
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No. 23. 

Decree for Recovery of Land and Mesne Profits. 

(Title) 

* 

* Jt is hereby decreed as follows :— 

0 

1. That the defendant do put the plaintiff in possession 
of the property specified in the schedule hereunto annexed. 

2. That the defendant do pay to the plaintiff the sum 

of Rs. with interest thereon at the rate of 

per cent, per annum to the date of realization on account 
of mesne profits which have accrued due prior to the ins¬ 
titution of the suit. 


2. That an inquiry be made as to the amount of rnesne 
profits which have accrued due prior to the institution of 
the suit. 

3. That an inquiry be made as to the amount of mesne 
profits from the institution of the suit until [the delivery of 
possession to the decree-holderJ [the relinquishment of 
possession by the judgment-debtor with notice to the decree- 

• holder through the Court] [the expiration of three years 
from the date "of the decree]. 



Schedule. 
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APPENDIX E. 

EXECUTION. 

No. 1. 

Notice to show cause why a Payment or Adjustment 

SHOULD NOT BE RECORDED AS CERTIFIED. 

(O. 21, r. 2.) 

(Title) 

To 

whereas in execution of the decree in the above-named 
sult bas applied to this Court that the 

sum of Rs. recoverable under the decree has 

been paid/adjusted and should be recorded as certified, this 
is to give you notice that you are to appear before this Court 
o*> the day of 19 , to show 

cause why the payment/adjustment aforesaid should not 
be recorded as certified. 

Given under my hand and the seal of the Court, this- 

day of 19 . 


Judge. 


No. 2. 

Precept. (Section 46.) 

(Title) 

Upon hearing the decree-holder it is ordered that this 
precept be sent to the Court of at 

under section 46 of the Code of Civil Procedure, 1977, with 
directions to attach the property specified in the annexed 
schcd ule and to hold the same pending any application which 
may be made by the decree-holder for execution of the decree. 

Schedule. • 

Dated the day of 19 . 

Judge. 
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No. 3. 

Order sending Decree for execution to another 

Court (O. 21, r. 6.) 

(Title) 

Whereas the decree-holder in the above suit has 
applied to this Court for a certificate to be sent to the Court 
of at for 

execution of the decree in the above suit by the said Court, 
alleging that the judgment-debtor resides or has property 
within the local limits of the jurisdiction of the said Court, 
and it is deemed necessary and proper to send a certificate 
to the said Court under Order XX I, rule 6, of the Code of . 
Civil Procedure, 1977, it is 

Ordered : 

That a copy of this order be sent to with 

a copy of the decree and of any order which may have been 
made for execution of the same and a certificate of non- 
satisfaction. 

Dated the day of 19 . 

Judge. 


No. 4. 

Certificate of Non-satisfaction of Decree (0.21, r.6.) 

(Title) 

Certified that no (i) satisfaction of the decree of this 
Court in Suit No. of 19 , a copy 

which is hereunto attached, has been obtained by execution 
within the jurisdiction of this Court. 

Dated the day of 19 . 

Judge. 


(1) If partial, strike out “no” and state to what extent. 



Numbe r of suit and the 
Court by which the 
decree was passed. 
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No. 5. 

Certificate of Execution of Decree Transferred to 

another Court. (0.21, r.6.) 

(Title; 



Signature of 


Moharjbir in charge 


Signature of 

Judge 
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No. 6. 

Application for Execution of Decree. (0.21, r.ll.) 
In the Court of 

I , decree-holder, hereby apply for exe¬ 

cution of the decree herein below set forth:--- 
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Mode in which 
the assistance of 
the Court is re¬ 
quired. 


f r 


10 


(When attachment and 
sale of movable pro¬ 
perty is soughet). 

I pray that the total 
amount of Rs. 
(together with inte¬ 
rest on the principal 
sum up to date of 
payment) and the 
costs of taking out 
this execution, be rea¬ 
lised by attachment 
and sale of defen¬ 
dant’s movable pro¬ 
perty as per annexed 
list and paid to me. 

(When attachment and 
sale of immovabli pro¬ 
perty is sought.) 

I pray that the total 
amount of Rs. 
(together with inte¬ 
rest on the principal 
sum up to date of 
payment) and the 
costs of taking out 
this execution, be rea¬ 
lised by the attach¬ 
ment and sale of de¬ 
fendant’s immovable 
property specified at 
the foot of this appli¬ 
cation and paid to 
me. 
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. . declare that what is 

stated herein is true to the best of my knowledge and belief. 

Signed , Decree-holder. 

Dated the day of 19 . 

(When attachment and sale of immovable property 

is ought.) 

Description and Specificatoin of Property. 

The undivided one-third share of the judgment-debtor 
in a house situated in the village of , value Rs. 40, 

arid bounded as follows : — 

East by G’s house ; west by H’s house ; south by public 
road ; north by private lane and J's house. 

{ declare that what is stated in the above 

description is true to the best of my knowledge and belief, 
and so far as i have been able to ascertain the interest of 
the defendant in the property therein specified. 

SIGNED , decree-holder. 


No. 7. 


Notice to show cause why execution should not issue. 

(O. 21, r. 16.) 


To 

Whereas 


(Title) 


has made application to this Court for execution of decree 
in Suit No. of 19 , on the 

allegation that the said decree has been transferred to him 
by assignment, this is to give you notice that you are to 
appear before this Court on the 

day of 19 , to show casue why execu¬ 

tion should not be granted. 


Given under my band and the seal of the Court, this 

° day of 19 . 


Judge. 
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No. 8. 

Warrant of Attachment of Movable Property in 
EXECUTION OF A DECREE FOR MONEY. (O. 21, r. 30.) 

(Title) 


To 

The Bailiff of the Court. 


Whereas was ordered by decree of this 

Court passed on the day of 19 , m 

Suit No. of 

19 , to pay to the 

plaintiff the sum of Rs. 
as noted in the margin ; and 
whereas the said sum of 
Rs. has not 

been paid; These are to com¬ 
mand you to attach the 
movable property of the said 

as set 

forth in the schedule hereunto 

annexed, or which shall be pointed out to you by the said 

, and unless the said 

shall pay to you the said sum of Rs. . 

together with Rs. > t l ie costs of tins 

attachment, to hold the same until further order from 

this Court. 


Dbcreb 

' 



Principal 

Interest 

Costs 

Costs of execution 
further interest.. 

Total 








You are further commanded to return this warrant on 
or before the day of 19 > 

with an endorsement certifying the day on which ana 
manner in which it has been executed, or why it has not 

been executed. 

Given under my hand and the seal of the Court, this 

dav of 19 . 


Schedule. 


Judge. 
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No. 9. 

Warrant for Seizure of Specific Movable Property 
adjudged by Decree. (O. 21, r. 31.) 

To (Title) 

The BailifTof the Court. 


Whereas was ordered bv decree of this 

Court passed on the <j a 'y Q f 

^ ^ T °- 19 , to deliver 

to the plaintiff the movable property (or a share in 

the movable property) specified in the schedule hereunto 
annexed, and whereas the said property (or share) has not 
been delivered : 


T. hese are to command you to seise the said movable 
property (or a share of the said , 

movable property) and to deliver it to the plaintiff or to such 
person as he may appoint in his behalf. 


GrvEN under mv hand and the seal of the Court, ., 
thi « day of 19 


Schedule, 


Judge. 


No. 10. 


Notice to state Objections to draft of Documents. 

(O. 21, r. 34.) 

(Title) - 

To 

Take notice that on the day of 19 , 

the decree-holder in the above suit presented 
an application to this Court that the Court may execute 
on your behalf a deed of , whereof a draft is 

hereunto annexed, of the immovable property specified 
hereunder, and that the day of 19 , 

is appointed for the hearing of the said application, and that 
you are at liberty to appear on the said day and to state in 
writing any objections to the said draft. 
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Description of Property. 


Given under my hand and the seal of the Court, this 

dav of 19 

# 

Judge. 


No. 11 • 

Warrant to the Bailiff to give possession of Land, 

etc. (O. 21, r. 35) 

(Title) 

To 


The BaililFof the Court. 


Whereas the undermentioned properly in the occu¬ 
pancy of has been de¬ 
creed to , the plain¬ 

tiff in this suit ; You are hereby directed to put the s^id 

in possession of the same, and you are 
hereby authorised lo remove any person bound by the decree 
who may refuse to vacate the same. 


Given under my hand and the seal of the Court, 
this day of 19 , 


Schedule 


Judge. 


No. 12. 

Notice to show cause why Warrant of arrest should 

not issue. (O. 21, r. 37.) 

(Title) 

To 


Whereas has made appli¬ 

cation to this Court for execution of decree in suit No. 
of 19 by arrest and imprisonment of your person, 

you are hereby required to appear before this Court on 
the * day of 19 , to 

show cause why you should not be committed to the civil 

prison in execution of the said decree. 

% 
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this 
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Ge’en under my hand and the seal of 

dav of 19 


D.) [APP. D 

the Court, 
Judge. 


No. 13. 


Warrant of Arrest in Execution. (O. 21, r. 38.) 

(Title) 



The Bailiff of the Court. 


Decrbx. 



| 

Principal 

Interest 

Costs 

execution 




Tota 

I 

l 


1 1 


Whereas # was ad¬ 
judged by a decree of the Court in suit No. of 

19 , dated the 

day of 19 > 

to pay to the decree-holder the 

sutn of Rs. 

as noted in the margin, and 
whereas the said sum of Rs. 

has not been paid to 
the said decree-holder in satis¬ 
faction of the said decree ; These 
are to command you to arrest 

the said judgment debtor and unless the said judgment- 

debtor shall pav to you the said sum of Rs. together 

with Rs. ' for the costs of executing 

this process, to bring the said defendant before the Court 
with all convenient speed. You are further commanded 

to return tnis warrant ori or before the day ot 

19 , with an endorsement certi¬ 

fying the day on which and manner in which it has been 
executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, 
this day of 19 


Judge. 
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No. 14. 


Warrant of Committal of Judgment-debtor to Jail 

(O. 21, r. 40.) 


To 


(Title) 


The Officer-in-charge of the Jail at 
Whereas who has 

been brought before this Court this day of 

19 , under a warrant in execu¬ 

tion of a decree which was made and pronounced by the 
said Court on the day oi 19, 

and by which decree it was ordered that the said 

should pay ; 

And whereas the said 

has not obeyed the decree nor satisfied the Court that he 
is entitled to be discharged from custody ; You are hereby 
commanded and required to take and receive the said 

into the civil 

prison and keep him imprisoned therein for a period not 
exceeding or until the said decree shall 

be fully satisfied, or the said shall be otherwise 

entitled to be released 1 according to the terms and provi¬ 
sions of section 58 of the Code of Civil Procedure, 1977; and 
the Court does hereby fix annas per 

diem as the rate oi the monthly allowance for the subsis¬ 
tence of the said 

during his confinement under this warrant of committal. 

Civfn under my signature and the seal of the Court, 
this day of 19 . 

Judge. 


No. 15. 


Order for the Release of a person imprisoned in 
execution of a Decree. (Sections 58, 59.) 

(Title) 

To 


The Officer in-charge of the Jail at 
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Under orders passed tills day, you are 
ted to set free 

judgment-debtor now in vour custody. 
Dated 


hereby direc- 


Judge. 


No. 16. 

Attachment in Execution. 

Prohibitory Order, where the Property to be 
attached consists of Movable Property to which the 
defendant is entitled subject to a Lien or Right of some 

other person to the immediate possession thereof. 
(O. 21, r. 46.) 


(Title) 

To 


Whereas 

has failed to satisfy a decree passed against on the 

day of 19 , 

in Suit No. of 19 , in favour of for 

Rs. ; It is ordered that the defen¬ 

dant be, and is hereby, prohibited and restrained until the 
further order of this Court, from receiving from 
the following property in the possession of the said 

, that is to say, 

, to which the defendant is entitled, 
subject to any claim of the said , and the 

said is hereby prohibited and restrained, 

until the further order of this Court, from delivering the 
said property to any person or persons whomsoever. 

Given under my hand and the seal of the Court, this 

dav of 19 . 

0 


Judge. 
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No. 17 


Attachment in Execution. 

■ « 

Prohibitory Order, where the Property consists of 
Debts not secured by Negotiable Instruments. 

(O. 21, r. 46.) 

: (Title) 

To 


Whereas 

has failed to satisfy a decree passed against 

on the day of 19 , 

in Suit No. of 19 , in favour of 

• for Rs. : It is ordered 

that the defendant be, and is hereby, prohibited and res¬ 
trained, until the further order of this Court, from receiving 
from you a certain debt alleged now to be due from you 
to the said defendant, namely, and that 

you, the said , be, and 

you are hereby, prohibited and restrained, until the further 
order of tliis Court, from making payment of the said debt, 
or any part thereof, to any person whomsoever or other¬ 
wise than into this Court. 

Given under my hand and the seal of the Court, this 

day of 19 . 

Judge. 


• No. 18 

Attachment in Execution. 

^ or* • * * • 

Prohibitory Order, Where the Property consists of 
Shares in the Capital of a Corporation. 

(O. 21, r. 46.) 

(Title; 

To 


Defendant and to 
Secretary of 




Corporation, 
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Whereas has failed to satisfy a 

decree passed against on the 

day of 19 , in Suit No. 

of 19 , m favour of , for Rs. ; 

It is ordered that you, the defendant, be, and you are hereby, 
prohibited and restrained, until the further order of ^this 
Court, from making any transfer of shares in 

the aforesaid Corporation, namely, 9 

or from receiving payment of any dividends thereon; and you, 

, the Secretary of the said Corporation, 
are hereby piohibited and restrained from permitting any 
such transfer or making any such payment. 

Given under my hand and the seal of the Court, this 

day of 19 

Judge. 


No. 19. ' 

Order to attach Salary of Public Officer or 
Servant of Local Authority. 

(O. 21, r. 48.) 

(Title) 

To 

Whereas 

judgment-debtor in the above-named case, is a (describe 
office of judgment-debtor) receiving his salary (or 
allowances) at your hands; and whereas decree- 

holder in the said case, has applied in this Court, for the 
attachment of the salary (or allowances) of the said 
to the extent of ciue to him under the decree; - 

You are hereby required to withhold the said sum of 

from the salary of the said 
in monthly instalments of and to remit the said 

sum (or monthly instalments; to this Court. 

Given under my hand and the seal of the Court, this 
day of 19 . 


J udge. 
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No. 20. 

Order of Attachment of Negotiable Instrument. 


To 


(O. 21. 51.) 

(Title) 


The Bailiff of the Co art. 

Whereas an order has been passed by this Court on the 

dav of 19 , for the 

• * 

attachment of ; 

You are hereby directed to seize the said 
and bring the same into Court. 

Given under may hand and the seal of the Court, this 
dav of 19 • 

Judge. 


No. 21. 

Attachment. 

Prohibitory Order, where the Property consists of 
Money or of any Security in the custody of a Court 
of Justice or Officer of Government. 

(O. 21, r. 52.) 

(Title) 

To 

Sir, _ _ . 

The plaintiff having applied, under rule 52 of Order 

XXI of the Code of Civil Procedure, 1977, for an attachment 

of certain money now in your hands (here state how the 

money is supposed to be in the hands of the person 

addressed, on what account, etc.J, I request that you will 

hold the said money subject to the further order of this 

Court. , , , . , 

1 have the honour to oe. 

Sir, 

Your most obedient servant, 


day ot 


Dated the 


19 . 


Judge. 
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No. 22. 

Notice of Attachment of a Decree to the Court 

WHICH PASSED IT. (O. 21, I\ 53.) 


To 

-Sir, 


(Title) 

The Judge of the Court of 


• /• 


/ 


1 have the honour to inform vou that the decree obtained 
in your Court on the . day .of 

o ■. tvt ^ >■ by • • in 

ouit No. of 19 , in which he was 

and , 

was. 

has been attacned by this Court on the application of 

j the in the 

suit specified above. You are therefore requested to stay 
ihe execution of the decree of your Court until you receive 
an intimation from this Court that the present notice has 
been cancelled or until execution of the said decree is 
applied for by the holder of the decree now sought to be 
executed or by his judgement-debtor. ' * '' ’' 

, I have the honour, etc., 


Dated the 


dav of 


Judge. 

19 




• * 


\ i 


No. 23. 


Notice of Attachment of a Decree to the- Holder 

• : of. the Decree. (O. 21, r, 53.) V* ' 


To 


.*? - i‘\ f.. 


.t * 


(Title; 


"Whereas an application has been made in this Court 
by the decree-holder in tne above suit for trie attachment of 
a decree' obtained by you on the , day of 

19 , in the Court of ' Ji h Siiit 


No. 


of 19 , in which 


was 

It 


and 


was 
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is ordered chat you, the said , be, 

and you are hereby, prohibited and restrained, until the fur¬ 
ther order of this Court, from transferring or charging the 
same in any. wav. 

Given under my hand and the seal of the Court, this 

day of 19 

‘ ’ ■ ’ Judge. 


» ^ 


No. . 24. . • 


Attachment in. Execution. 1 . : 

I 

Prohibitory Order, where the Property consists of 


/ ! I 


. Immovable Property. (O.. 21, r., 54.). i\' 


a ' 


To 


(Title) 


. A 




Defendant. 

% 

Whereas you have failed to satisfy a decree passed 

against you on the °£ 

19 , in Suit No. of 19 , 

in favour of , 

for Rs. ; It is 

ordered that, you, the said _ 

be, and you are herebv, prohibited and restrained, until tn£ - 
further order of this Court, from transferring or charging the 
property specified in the schedule hereunto annexed, by sale, 
gift or otherwise, and that ail persons be', and tnat they afey 
hereby, prohibited from receiving the same by purenasey 

gift or otherewise. . , . , ,, 

• Given under my hand and the seal of the Court, this " 

Jay of • 19 - 

'• Schedule. ,;i • 

i Judge.- • : 


. • t / • ; 

/ i •> . . i 9 


: ij 


No. 25. 


... > 


GRbER FOR PAYMENT TO THE PLAINTIFF, ETC., OF 

Money, etc., in the hands of a third tarty 

(O. 21, r. 56.) 

(Title)- 
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To 


Whereas tile following property J ia3 

been attached in execution of a decree in Suit No. 

j f 19 , passed on the 

£ f 19 , in favour of 

, ; It is ordered 

that the property so attached, consisting of Rs. 

™/c° nC ^ an «; oun ’eney~ 

notes, or a sufficient part thereof to satisfy the said decree, 

shall be paid over by you, the said 

to 

Given under my hand and the seal of the Court, this 

day of 19 


Judge. 




No. 26. 



Notice to Attaching Creditor. (O. 21, r. 58.) 

(Title) 


Whereas has made application 

to this Court for the removal of attachment on 
placed at your instance in execution of the decree in Suit No. 

of 19 , this is to give you notice 

to appear before this Court on y the 

day of 19 , 

either in person or by a pleader of the Court duly instructed 
to support your claim, as attaching creditor. 

Given under my hand and the seal of the Court, this 

day of 19 , 

Judge. 
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No. 27. 

Warrant of Sale of Property in execution of a decree 

for Money. (O. 21, r. 66.) 

(Title) 



The Bailiff of the Court. 

These are to command you to sell by auction, after 
giving: da Y s ’ previous notice, 

by affixing the same in this court-house, and after making 

due proclamation, the property at . 

tached under a warrant from this Court, dated the 
, f 19 , m execution ol 

a decree in favour of 111 Sult ^o. 

the said property as shall realise the sum of Rs. 

being the P . e , of the said decree 

and * costs still remaining unsatisfied. 

You are furtner commanded to return this warrant on 
or before the . ° . 

19 , with an endorsement 

certifying the manner in which it has been executed, or the 
reason why it has not been executed. 

Given under my hand and the seal of the Court, this 

day of l*' 

Judge. 


No. 28. 

• • * 

Notice ok the day fixed for settling a 9Kle Procliama 

tion. (O. 21, r. 66.) 



(Title) 


Judgment-Debtor. 




Whereas 



the above-named suit 
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decree-holder, has applied for the sale of 

; Von are hereby informed 
tnat the day 

oi 19 , has been fixed for settling the 

terms of the proclamation of sale. 


Given under my hand and the seal of the Court, this 

day of 19 

Judge. 


No 29. 

Proclamation of Sale. (O. 21, r. 66*) 

1 • * | • • 

(Title; ' , 


Notice is hereby given that, under rule 64- of Order 
XXI of the Code oi Civil Procedure, 1977, an order has 
been passed by this Court tor the sale of the attached proper¬ 
ty mentioned in the annexed schedule, in 

It n •. »T A • n * , % s 

satisiaction of the claim of the decree-' 
holder in the suit mentioned in the margin 
(1), amounting with costs and interest 
up to date of sale to the sum of 


(1) Suit No. of 19 
decided by the 

of in which 

was plaintiff and 
was defendant. 


The sale will be by public auction, and the property 
will be put up for sale in the iots specified in the schedule. 
Tne sale will be of the property of tne judgment-debtors 
above-named as mentioned in the schedule below ; and the 
liabilities and claims attaching to tne said property, so far 
as they have been ascertained, are those specified in tne sche¬ 
dule against each lot. 


In the absence of any order of postponement, the sale 
wall be neld bv 

j 

at tne monthly saie commencing at o’clock on the 

at .In tne event, however, 

of the debt above specified and of the costs of the sale being 
tendered or pai(^before the knocking down of any lot, the 
sale will be stopped. 

At the sale tne public generally are invited to bid, either 
personally or by duly authorised agent. No bid by . or on 
behalf of, the judgment-creditors above-mentioned, however, 
iwll be accepted, nor will any saie to them be valid without 
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• > . • # % . 

• • 1 ^ • \ 1 i 

the express permission of tne Court previously given. The 
following are the further : — 

. ' Conditions of Sale. 

• *i i 

% 

h' The particulars specified in the schedule below nave, 
been stated to the best of the information of the Court, but 
the Court wiil not be answerable for any error, mis-state¬ 
ment or omission in this proclamation. 

2 . The amount by which the biddings are to be increas¬ 
ed shall be determined o/ die officer conducting the saie. 
In the event of any dispute arising as to the amount bid, or as 
to the bidaer, tne lot shall at once be again put up to auction. 

. - « • »..•.* *•••-« k • . • - • • ...» . • . • 

3. The highest bidder shall be declared to be the pur¬ 
chaser of anv lot, provided always that he is legally qualified 
to bid, and provided that it shall be in the discretion of the 
Court or officer holding the saie to decline acceptance of the 
highest bid when the price ofiered appears so. clearly in- 
adquate as to make it advisable to do so. 

4. For reasons recorded, it shall be in the discretion of 
the officer conducting the sale ic> adjourn it subject always 
to the provisions of rule 69 of Order XXI. 

5. In the case of movable property, tne price of each 
lot shall be paid at tne time of sale cr as soon after as the 
officer holding the saie directs, and in default of payment the 
property shall forthwith be again put up and re-sold. 

6. In the case ol*immovable property, the person de¬ 
clared to be the purchaser shall pay immediately after such 
declaration a deposit of 25 per cent, on tne amount of his 
purchase money to the officer conducting the sale, and in 
default of such deposit tne property shall forthwith be put 
up again and re-sold. 

7. The fuli amount of the purchase - money shall be 
paid by the purchaser before the Court Closes oil the fifteenth 
day after the saie of the property, exclusive of such day, or 
if the fifteenth day be a Sunday or other holiday, then on 
the first office day afrer the fifteenth day. 

8. In default of payment of the balance of purchase- 
money within the period allowed, the property shall be re- 
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sold after the issue of a fresh notification of sale* The 
deposit, after defraying the expenses of the sale, may, if the 
Court thinks fit, be iorfeited to Government and the default¬ 
ing purchaser shall forfeit all claim to the property or to any 
part of tne sum for which it may be subsequently sold. 

Given under iny hand and the seal of the Court this 

day of 19 

Judge. 


Schedule of Property. 


Number of lot. 


Description of 
property to be 
sola, with the 
name of each 
owner where 
tfiere are more 
j u d g m e n t-l 
debtors than 
one. 


The revenue assessed upon 
the estate or part of the 
estate if the property to be 
sold is an interest in an 
estate or a part of an 
estate paying revenue to 
Government. 


any, 

Detail . oflwhich have 
any incum- been put for- 


brances 
which 
property 
liable. 


to j ward to the 

the property and 
any other 
known parti¬ 
culars bearing 
on its nature 
and value. 


No. 30. 


Order on the Nazir for causing service of Proclama¬ 
tion of Sale. (O. 21, r. 6G.) 



^Title) 


The Nazir of the Court. 

Whereas an order has been made for the sale of the 
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property of the judgment-debtor specified in the schedule 
hereunder annexed, and whereas the day of 

19 , has been fixed for the sale of the said property, 

copies of the proclamation of sale are by this war¬ 
rant made over to you, and you are hereby ordered to have 
tile proclamation published by beat of drum within each 
of the propeities specified in the said schedule, to affix a 
copy of the said proclamation on a conspicuous part of each 
of the said properties and afterwards on the court-house, 
and then to submit to this Court a report showing the 
dates on which and the manner in wnich the proclama¬ 
tions have been published. 

Dated the day of 19 . 

Schedule. 

Judge. 


No. 31. 

Certificate by Officer holding a Sale of the Deficiency 
of Price on a Resale of Property by reason of the 
Purchaser’s Default. (O. 21, r. 71.) 

(Title) 

Certified that at the rc-sale of the property in execu¬ 
tion of the decree in the above-named suit, in consequence 
of the default on the part of , purchaser, there was 

a deficiency in the price of the said property amounting 
to Rs. , and that the expenses attending 

such re-sale amounted to Rs. , mailing a total 

of R s . , which sum is recoverable from 

the defaulter. 

Dated the day of 19 . 

Ik * • 


Officer holding the 
sale. 


812 


4 • 
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No. 32. 

‘ 4 * 9 0 • 

• I 

Notice to person in Possession of Movable Property 

sold in Execution. (O. 21 , r. 79 .) * 


Tt> 


(Title j 


Whereas 

has become the purcaascr at a public sale i» ®xecution 
ol tile decree m tne above suit of . . ; ^ • 

. , now in your possession, 

you are hereby prohibited from delivering possession of 

Uie sa,cl to any person except the said . 

-■mj r 

Given under my hand and the seal of the Court this 
nay of W •.] 9 

jUDGE. 


No: 33 . 

Prohibitory Order against Payment of debts sold in ; 
Execution to any other than the Purchaser. - • 

■ • (O. 23, r. 79.)- • 

(Title; 



and to 


Whereas has 1 

become the purchaser at a public sale in execution of the 
decree in the above suit of 

. being debts due from you : 1 

to you • =; 1 

It is ordered that you * i 

be, and you are hereby, prohibited from receiving, and you 

from making payment of, the said debt to any 
person or persons except the said 

• « • . • *1 ‘ 1 

Given under my hand and the seal of the Court, this 

day of 19 


Judge. 


« 


l 


• I 
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No. 34. 


Prohibitory Order against the Transfer of Shares 

L sold in Execution. (O. 21, r. 79.) 


(Title) 

( • 

To 


and , Secretary of 

Corporation. 

• • i 

Whereas nas become the purchaser 

at a public sale in execution of the decree, in the above suit, 
of certain shares in me above Corporation, that is to say, 

©f standing in the name of you 

; It is ordered 

that you be, and you are hereby, prohibited from 

making any transfer of the said shares to any person except 
the said ... , the purchaser aforesaid, or from 

receiving any dividends thereon ; and you 
Secretary of the said Corporation, from permitting any 
such transfer or making any such payment to any person 
except the said ? the 

purchaser aforesaid. 

. • , * r •. . f ■ . • • ; * • . ' 

, » • . / • • • • • , * . • . • ••• * • . • 

Given under my hand and the seal of the Court, this 

day of •' 19 . 

m 

* • . • , . • • • 

Judge. 


No. 35. 

V ■ ’ - 1 -" . ' 

Certificate to Judgment-debtor authorising him to 
MORTGAGE, LEASE OR SELL PROPERTY. (O. .21, f. 83.) 

k , . r *■. ; . * i • • • 

(Title) 1 

* r . • . < . . t . , . - * • * * . ■ • 

•' , • * . • f. . • • • * % • - . * ■ - ’ * 

Whereas in execution of the decree passed in the above 

suit an order was made on the day of 

19 • • , for the sale of tlie under¬ 
mentioned propery of the judgment - debtor , 

fuand whereas the Court has, on the application of the said 
cjgmeat-debtor, postponed the said sale t© enable him to 
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raise the amount of the decree by mortgage, lease or private 
sa.'e of the said property or of some part thereeof : 

This is to certify that the Court doth hereby authorise 
the said judgment-debtor to make the proposed mortgage 
lease or sale within a period of from the date of 

tnis certificate ; provided that all moneys pavable under 
such mortgage, lease or sale shall be paid into this Court 
and not to the said judgment-debtor. 

Description of property. 

Given under my hand and the seal of Court, this 

day of 19 

Judge. 


No. 36. 

Notice to show cause why Sale should not be set aside* 

(O. 21, rr. 90, 92.) 



(Title) 


Whereas the under-mentioned property was sold on 
the day of 19 , in 

execution of the decree passed in the above-named suit, 
and whereas , the decree-holder [or judgment 

debtorj, has applied to this Court to set aside the sale of 
the said property on the ground of a material irrregularity 
[or fraudJ in publishing [or conducting] the sale, namely 
that 

Take notice that if you have any cause to show why 
the said application should not be granted, you should 
appear with your proofs in this Court on the day 

of 19 , when the said application will 

be heard and determined. 

Given under my hand and the seal of the Court, 
this day of 19 

Description of property. 

Judge, t 
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No. 37. 

0 

Notice to show Cause why Sale should not be set 

aside. (O. 21, rr. 91, 92.) 

(Title) 

To 

Whereas , the purchaser 

of the under-mentioned property sold on the day 

Q f 19 , in execution of the 

decree passed in the above-named suit, has applied to this 
Court to set aside the sale of the said property on the 
ground that # , the judgment- 

debtor, has no saleable interest therein : 

Take notice that if you have any cause to show why 
the said application should not be granted, you should 

appear with your proofs in this Court on the day 

of 19 , when the said application will 

be heard and determined. 

Given under my hand and the seal of the Court, this 

day of 19 

Description of property. 

Judge. 


No. 38. 

Certificate of Sale of Land. (O. 21, r. 94.) 

(Tit le) 

This is to certify that . has been declared 

the purchaser at a sale by public auction on the 

dav of 19 , of . 

in execution 

of decree in this suit, and that the said sale has been duly 
confirmed by this Court. 

Given under my Land and the seal of the Court, 

this day of 19 


Judge. 
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No. d9. 


Order for Delivers to certified Purchaser of 

at a Sale in Execution. (O. 21, r. 9o.) 


Land 


To 


(Title; 


The Bailiff of the Court. 

' Whereas has become 

the certified purchaser of at a 

sale in execution of decree in suit No. of 19 ; 

You are hereby ordered to put the said , the 

certified purchaser, as aforesaid, in possession of the same. 

Given under my hand and the seal of the Court, 
this dav of 19 . 


Judge. 


- No. 40. 


Summons to appear and answer Charge of Obstructing 

Execution of Decree. (O. 21, r. 97.) 

(Title) 

> . , V ' 

To 

Whereas . # > the 

decree-holder in the above suit, has complained to this Court 
that you have resisted (or obstructed) the officer, charged 
with the execution of the warrant for possession : 

You*are hereby summoned to appear in this Court oil 
the day of ■■ 19 ac ' 

a.m., to answer the said complaint. 

• f 1 • 0 ’ . ^ • .% g ‘ ( • « • • . ,. * * » < 

Given under my hand* and the seal of the Court, 

this day of 19 . 

Judge. 
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No. 41. 



Warrant of Committal. (O. 21 , r. 98.) 

(Title) 


The Officer in Charge of the Jail at . . 

Whereas the undermentioned property has been de¬ 
creed to , trie plaintiff in tills suit, and whereas 

the Court is satisfied that without any just cause 

resisted [or obstructed] and is still resisting [or obstruct¬ 
ing] the said in obtaining possession of the property, 

and whereas the said has made application to 

this Court that the said be committed to the 

civil prison ; 

Yuu are hereby commanded and required to take and 
receive the said into the civil prison and to keep 

him imprisoned therein for the period of days. 

Given under my hand and the seal of the Court, 
this day of 19 . 

Judge. 


No. 42. 

Authority of the Collector to Stay Public Sale 

of LAND. 

(Section 72.) 

(Title) 

To 

, Collector of 

Sir, 

In answer to your communication No. , dated 

, representing that the sale in execution of 
the decree in this suit ot land situate within your 

district is obeectionable, J have the honour to infotm you 
that you are authorised to make provision for the satisfac- 
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tion of the said decree in the manner recommended by you. 


Yours Faithfully 

Judge. 


APPENDI K h. 

SUPPLEMENTAL PROCEEDINGS. 

No. 1. 


Warrant of Arrest before Judgment. (O. 38, r. 1.) 



(Title) 

The Bailiff of the Court. 


Whereas , the plaintiff in the above 

suit, claims the sum of Rs. as noted in the 

margin, and has proved to the satisfaction of the Court 

that there is probable cause lor 
beiiexiiig that the defendant 

is about to 

3 

These are to command you 
to demand and receive ftom the 
said 

the sum of Rs. as suffi¬ 

cient to satisfy the plaintiff’s 
claim, and unless the said sum of 
Rs. is forthwith 

delivered to you by or on behalf 
of the said > to take the said 

into custody, and to bring him before tins Court, 
in order that he may show cause why he should not furnish 
security to the amount of Rs. for his personal 

appearance before the Court, until such time as the said 
suit shall be fully and finally disposed of and until satisfac¬ 
tion of any decree that may be passed against him in the 

suit. 






Principal 



- 

Interest 




Costs 




Total • 

1 
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Given under my hand and the seal of the Court, 
this day of - 19 


Judge. 


No. 2. 

Security for Appearance of a Defendant arrested 

before Judgment. (O. 38, r. 2.) 

(Title.) 

Whereas at the instance of , the plain¬ 
tiff in the above suit, the defendant, 

has been arrested and brought before chc Court ; 

And whereas on the failure of the said defendant to 
show cause why he should not furnish security for his 
appearance, the Court lias ordered him to furnish such 
security : 


Therefore I 
come s 
executors 


have voluntarily be- 


: surety and do hereby bind myself, my heirs and 
itors, to the said Court, that the said defendant shall 
appear at any time when called upon while the suit is 
pending and until satisfaction of any decree that may be 
passed against him in the said suit ; and in default of such 
appearance I bind myself, my heirs and executors to pay 
to the said Court, at its order, any sum of money that 
may be adjudged against the said defendant in the said 
suit. 

Witness mv hand at this day of 


19 


(Signed.) 


Witnesses. 
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No. 


Summons to Defendant to appear on Surety’s 

APPLICATION FOR DISCHARGE. (O. 38, r. 3.) 

(Title) 

To 


Whereas , who became surety on the 

day of 19 for your 

appearance in the above salt, has applied to this Court 
to be discharged horn his obligation : 

Yoj are hereby summoned to appear in this Court 
in person on the dav of 19 , 

at a.m., when the said application will 

be heard a,id determined. 

Given under rny hand and the seal of the Court, 
this dav of 19 

' r 

Judge. 



No. 4. 

Order for Committal. (O. 38, r. 4.) 

(Title.) 


Whereas , plaintiff in this suit, has 

made application to the Court that security be taken for 
the appearance of , the defendant, to answer 

any judgment that may be passed against him in the suit; 
and whereas the Court has called upon the defendant to 
furnish such security, or to offer a sufficient deposit in 
lieu of security, which lie has faded to do ; it is ordered 
that the said defendant be committed to the 

civil prison until the decision of the suit ; or, if judgment 
be pronounced against him, until satisfaction of the decree. 
Given under mv hand and the seal of the Court, 

dav of 19 


Judge 


this 
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No. 5. 

Attachment before Judgment, with Order to call 
for Security for Fulfilment of Decree. (O. 38, r. 5.) 



(Title.; 


The Bailiff of the Court. 

Whereas has proved to the satisfaction of the 

Court that the defendant in the above suit ; 

These are to command you to call upon the said 
defendant on or before the day of 19; 

either to furnish security for the sun. of rupees to 

produce and place at the disposal of this Court when 
required or the value thereof, or such portion of 

the value as may be sufficient to satisfy any elect te that may 
be passed against him ; or to appear and show cause why 
he should not furnish security ; and you are further ordered 
to attach the said and keep the same under safe 

and secure custody until the further order of the Court ; 
and you are further commanded to return this warrant on 
or before the day of 19 ,with an endorse¬ 

ment certifying the date on which and the manner in which 
it has been executed, or the reason why it has not been 
executed. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge. 


No. 6. 

Security for the Production of Property. (0.3S,r.5.) 

(Title) 

Whereas at the instance of , the plaintiff in 

the above suit, the defendant has been directed 

by the Court to furnish security in the sum of Rs. to 

produce and place at the disposal of the Court the property 
specified in the schedule hereunto annexed : 
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Therefore 1 have voluntarily become 

surety and do hereby bind myself, my heirs and 'executors, 
to the said Court, that the said defendant shall produce 
and place at the disposal of the Court, when required, the 
propei tv specified in the said schedule, or the value of the 
same, or such portion thereof as may be sufficient to satisfy 
the decree : and in default of his so doing, I bind myself, 
my heirs and executois, to pay to the said Court, at its 
order, the said sum of Rs. or such sum not 

exceeding the said sum as the said Court may adjudge." 

Schedule. 

Witness my hand at this day of 

.... 19 * (Signed.) 

Witnesses. 

1 . 

2 . 


No. 7. 

attachment before Judgment, on Proof of Failure 
to furnish Security. (O. 38, r. 6.) 

(Title.) 


To 

The Bailiff of the Court. 

Whereas , the plaintiff in this 

suit, has applied to the Court to call upon , 

the defendant, to furnish security to fulfil any decree that 
may be passed against him in the suit, and whereas the 
Court has called upon the said to furnish 

suen security, which he has failed to do ; These are to 
command you to attach , the property 

of the said , and keep the same under 

safe and secure custody until the further order of the Court ; 
and you are further commanded to return this warrant 
on or before the day of 

19 , with an endorsement certifying the date on which 

and the manner in which it has been executed, or the 
reason why it has not been executed. 


» 
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Given under my hand and the seal of the Court, 
this da/ of 19 . 

Judge. 


No. 8. 

Temporary Injunctions. (O. 39, r. 1.) 

(Title.) 

Upon motion made unto this Court by 
Pleader of [or Counsel for] the plaintiff A. B., and upon 
reading the petition of the said plaintiff in this matter filed 
[this day] [or the plaint filed in this suit on the day 

of , or the written statement of the said 

plaintiff filed on the day of J 

and upon hearing the evidence of and 

in support thereoi [if after notice and defendant not 
appearing : add, and also the evidence of 
as to service of notice of this motion upon tne defendant 
C. D.] : This Court doth order that an injunction be awarded 
to restrain the defendant C. D., his servants, agents and 
workmen, from palling down, or suffering to be pulled down, 
the house in the plaint in the said suit of the plaintiff men¬ 
tioned [or in the written statement, or petition, of the plain¬ 
tiff and evidence at the hearing of this motion mentioned], 
being No. 9, Oil mongers Street, Hindupur, in the Tehsil 
of ° 3 and horn selling the materials whereoi 

the said house is composed, until the hearing of this suit or 
until the further order of tins Court. 

Dated this day of 19 

Judge. 

[Where the inj unction is sought to restrain the nego¬ 
tiation OF A NOTE OR BILL, THE ORDERING PART OF THE 
ORDER MAY RUN THUS :] 

to restrain the defendants ana 

from parting with out of the custody of them or any of them 
• or endorsing, assigning or negotiating the promissory note 
[or bill of exchange] in question, dated on or about the . 

, etc., mentioned in the plaintills plaint 
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[or petition] and the evidence heard at this motion until 

the hearing of this suit, or until the further order of this 
Gourt. 

[In CopYRioin Cases] 


a r j * t-v to restrain the 

del end an t CD., ms servants, agents or workmen, from 

punting, pa burning or vending a book, called 

or any part thereof, until the etc. 9 


[Where part only of a book is to be restrained] 

to re.st.ain the defendant C. D. his servants, agents 
or workmen, fio.n punting, paoiishing, selling or otherwise 
disposing of such parts ol the book in the plaint [or petition 
and evidence, etc. J mentioned to have been published by the 
defendant as hereinafter specified, nameiv, that part of the 
said book which is entitled and also that-part 

whicn n entitled [or which is contained in page 

to page both inclusive] until . 

etc. J ’ 

[in Patent cases] 


^ to restrain the defendant 

O. L)., his agents, servants and workmen, from making or 
vending any perforated bricks [or as the case may be] upon 
che pnncipie of the inventions in the plaintiff’s plaint [or 
petition, etc., or written statement, etc.,] mentioned, 
belonging to che plaintiffs’, or either of them, during the 
remainder of the respective terms of the patents in the 
plaintiff’s plaint [or as the case may be] mentioned, and 
from counterfeiting, imitating or resembling the same in¬ 
ventions, or either of them, or making any addition thereto, 
or subtraction therefrom, until the hearing, etc, 

[in cases of Trade marks] 

to restrain the 

defendant G. D., his servants, agents or workmen, from 
• selling or exposing fur sale or procuring tu be sold, any com¬ 
position or blacking [or as the case may be] described as 
or purporting to be blacking manufactured by the plaintiff 

bottles having affixed thereto such labels as in the 
plaintiff’s plaint [or petition etc.] mentioned, or any other 
lables so contrived or expressed as, by colourable imitation 
or otherwise, to represent the composition or blacking 
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sold by the defendant to be the same as the composition 
or blacking manufactured and sold by the plaintiff A. B., 
arid from using trade-cards so contrived or expressed as 
to represent that any composition or blacking sold or 
proposed to be sold by the defendant is the same as me 
composition or blacking manufactured or sold by the 
plaintiff A. B., until the etc. 

[To Restrain a partner from in any way interfering 

iN THE BUSINESS] 

to restrain the defendant G. D., his agents 
and servants, from entering into any contract, and from 
accepting, drawing, endorsing or negotiating any bill of 
exchange, note or written secruitv in the name of the 
partnership-firm of B. and D., and from contracting any 
debt, buying an i selling any goods, and from making or 
entering into any verbal or written promise, agreement or 
undertaking, and from doing, or causing to be done, any 
act, in the name or on the credit of the said partnership- 
firm of B. and D., or whereby the said partnership-firm 
can or may in any manner become or be made liable to 
or for the payment of any sum of money,or for the per¬ 
formance of any contract, promise or undertaking until 
the, etc. 


To 


No. 9. 

Appointment of a Receiver. (O. 40, r. 3.) 

(Title.) 


Whereas has been attached in 

execution of a decree passed in the above suit on the 
day of 19 , in favour of ; You 

are hereby (subject to your giving security to the satisfaction 
of the Court) appointed receiver of the said property 
under Order XL of the Code of Civil Procedure, 1977, 
with fu ! ! powers under the provisions of that Order. 

You arer equired to render a due and proper account 
of your receipts and disbursements in respect of the said 
property on .You will be entitled to real* 
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uneration at the rate of per cent. upon 

your reciepts under the authority of this appointment. 

Given under my hand and the seal of the Court, 
this dav of 19. 

0 

Judge. 


No. 10. 

Bond to be given by Receiver. (O. 40, r. 3.) 

(Title.) 

Know ali men by these presents, that we, and 

and , are jointly and severally 

bound to of the Court of in 

Rs. to her paid to the said 

or his successor in office for the time being. For which 
payment to be made we bind ourselves, arid each of us, 
in the whole, our and each of our heirs, executors and ad- 
ministrators, jointly, and severally, by these presents. 

Dated this day of 19 


Whereas a plaint has been filed in this Court by 
against for the purpose of [here insert 

the OBJECT OF SUirJ I 


And whereas the said has been appointed, 

by order of the above-mentioned Court, to receive the rents 
and profits of the immovable property and to get in the out¬ 
standing movable property of in the said 

plaint named : 


Now the condition of this obligation is such, that if the 
above-bounden shall duly account for all and 

every the sum and sums of money which he shall so receive 
on account of the rencs and profits of the immovable pro¬ 
perty, and in respect ol the movable property, of the said 

at such periods as the said Court shall appoint, 
and shall duly pay the balances winch shall from linj e 
time be certified to be due from him as the said Court hat 
directed or shall hereafter direct, then this^ obligation shall 
be void, otherwise it shall remain in full force* 
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Signed and delivered by the above-boundcn in the 
presence of 

Note.—I f deposit of money is made, the memorandum 
thereof should follow the terms of the condition of the bond 

APPENDIX G. 

APPEAL, REFERENCE AND REVIEW. 

No. 1. 


Memorandum of Appeal. (O. 41, r. 1.) 

(Title.) 

The 

above - named appeals to 
the Court at 

from the 

decree of in suit No. of 19 , 

dated the day of 19 , 

and sets forth the following grounds of objection to the decree 
appealed from, namely:— 


No. 2. 


Security Bond to be given on order being made 
to stay Execution of Degree. (O. 41, r. 5.) 


(Title.) 

To 

This security bond on stay of execution of decree exe¬ 
cuted bv witnesseth :— 


That , the plaintiff in Suit No. 

of 19 , having sued , the defendant, in this 

Court and a decree having been passed on the 
day of 19 , in favour of the plaintiff, 

and the defendant having preferred an appeal from the said 
decree in the Court, the 

said appeal is still pending. 

«• 

Now the plaintiff decree-holder having applied to exe¬ 
cute the decree, the defendant has made an application 
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praying for stay of execution and has been called upon to 
funush security. Accordingly I, of my own free will 
sianu security to the extent of Rs. ’ 

mortgaging the properties specified in the schedule here¬ 
unto annexed, and covenant that if the decree of the first 

• V r u r e ‘r onfir t nt ,d or varied by the Appellate Court, the 
said defendant shall duly act in accordance with the decree 
oi the Appellate Court and shall pay whatever may be 
payable by him thereunder, and if he should fail therein 
then any amount so payable shall be realised from the pro¬ 
perties hereby mortgaged, and if the proceeds of the sale of 
the said properties are insufficient to pay the amount due, I 
and my legal representatives will be personally liable to pay 
the balance. To this effect I execute this security bond this 

day of 19 . - 


Schedule . 

Witnessed by (Signed.) 

1 . 

2. 


No. 3. 

Security Bond to be given during the Pendency 

of Appeal. (O. 41, r, 6.) 

(Title.) 


To 

This security bond on stay of execution of decree execut¬ 
ed by witnessetli ; 

That , the plaintiff in suit No of 19 , 

having sued 3 the defendant, in this Court and a 

decree having been passed on the day of 19 , 

in favour of the plaintiff, and the defendant having preferred 
an appeal from the said decree in the Court, 

the said appeal is still pending. 

Now the plaintiff decree-holder has applied for 
execution of the said decree and has been called upon to 
furnish security. Accordingly I, of my own free will, 
stand security to the extent of Rs. mortgaging 
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the properties specified in the schedule hereunto annexed, 
and covenant that if the decree of the first Court be rever¬ 
sed or varied by the Appellate Court, the plaintiff shall 
restore any property which may be or has been taken in 
execution of the said decree and shall duly act in accord¬ 
ance with the decree of the Appellate Court and shall pay 
whatever may be payable by him thereunder, and if he should 
fail therein, then any amount so payable shall be realised 
from the properties hereby mortgaged, and if the procee¬ 
ds of the sale of the said properties are insufficient to pay 
amount due, I and my legal representatives will be 
personally liable to pay the balance. To this effect I excute 
this security bond this day 

of 19 . 


Schedule. 


Witnessed by (Signed.) 

1 . 

2 . 


No. 4. 

Security for costs of Appeal. (O. 41, r.10.) 

(Title) 



This security bond for costs of appeal executed by 

withnesseth :— 

This appellant has preferred an appeal from the 
decree in Suit No. of 19 , against 

the respondent, and has been called upon to furnish 
security. Accordingly I, of my own free-will, stand 
security for the costs of the appeal, mortgaging the pro¬ 
perties specified in the schedule hereunto annexed. I 
shall not transfer the said properties or -any part thereof, 
and in the event of any default on the part of the appel¬ 
lant, I shall duly carry out any order that may be made 
against me with regard to payment of the costs of appeal. 
Any amount so payable shall be realised from the pro- 
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perties hereby mortgaged, and if the proceeds of the sale 
of the said properties are insufficient to pay the amount 
due. I and my legal representatives will be personally 
liable to pay the balance. To this effect I execute this 

security bond this dav 

of 19 * 7 


Schedule . 


Witnessed by 

2 . 


(Signed.) 


No. 5. 


Intimation to Lower Court of Admission of Appeal. 

(O. 41 r. 13) 



(Title ) 


You are hereby directed to take notice that 
the in the above suit, has preferred 

an appeal to this Court from the decree passed by you 
therein on the day of 19 

You are requested to send with all practicable des¬ 
patch all material papers in the suit 

Dated the day of 19 

Judge. 


No. 6 

Notice to Respondent of the Day fixed for the 
Hearing of the Appeal. (O. 41, r. 14.) 

(Title.) 


Appeal fiom the 
dated the day of 

To • 


of the Court of 

19 

Respondent. 
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Take notice that an appeal from the decree of 
in this case has been presented by and register¬ 
ed in this Court, and that the day of 19 

has been fixed by this Court for the hearing of thii appeal. 

If no'appearance is made on your behalf by yourself, 
your pleader, or by some one by law authorised to act 
for you in this appeal, it will be heard and decided in 
your absence. 

Given under my hand and the seal of the Court, 

this day of 19 

Judge. 


n^ote_If a stay of execution haa been ordered, intimation should be given 

of the fact on this notice.] 

No. 7 


Notice to a Party to a Suit not made a Party to the 
Appeal but joined by the Court as a Respondent. 

(O. 41 r. 20.) 


To 


(Title) 


Whereas you were a party in Suit No. of 19 , 

in the Court of > and whereas the 

has preferred an appeal to this Court from 
the decree passed against him in the said suit and it 
appears to this Court that you are interested in the result 
of the said appeal : 


This is to give you notice that this Court has directed 
you to be made a respondent in the said appealj and has 
adjourned the hearing thereof till the day ot 

19 , at . a.m. 

If no appearance is made on your behalf on the said day 
and at the said hour the appeal will be heard and decided 
in your absence . 

Given under my hand and the seal of the Court, 
this day of 19 9 


Judge. 
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No. 8. 


[app. g 


Memorandum of Cross Objection (O. 41, r. 22.) 

(Title. 


Whereas the 

an appeal to the 
the decree of 
19 , dated the 

and whereas notice 
was served on the 

19 

dum of cro. s obj 
of the Code of Civ 
following grounds 
from, namely :— 


has preferred 
Court at from 

in suit No. of 

day of 19 , 

of the day fixed for hearing the appeal 

on the day of 

> the files this memoran- 

ection under rule 22 of Order XLI 
il Procedure, 1977 and sets forth the 
of objection to the decree appealed 


No. 9. 

Decree in Appeal. (O. 41, r. 35.) 

(Title.) 

Appeal No. of 19 from the 

decree of the Court of dated the 

day of 19 

Memorandum of Appeal. 

Plaintiff. 

Defendant. 

% 

The above - named appeals 

Court at from the decree 

in the above suit, dated^the 
day of “ 19 , 

following reasons, namely :— 

This appeal coming on for hearing on the day 

of 19 , before , in the 

presence of for the appellant and of 

for the respondent, it is ordered— 


to the 
of 

for the 
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The costs of this appeal, as detailed below, amount 
ing to Rs. , are to be paid by 

The costs of the original suit are to be paid by 


Given under my hand this day of 19 . 


Costs of Appeal. 


Judge. 


Appellant. 


Amount. Respondent. 


Amount. 


Rs. a. p. 

1. Stamp for memorandum 
of appeal 

2. Do. for power 

3. Service of processes 

4. Pleader's fee on Rs. 

Total 


Rs. a. p. 

Stamp for power 

Do. for petition 
Service of processes 
Pleader’s fee on Rs 

Total 


No. 10. 

Application to appeal in forma pauperis. (O. 44, r. 1.) 

(Title.) 

I the above-named, 

present the accompanying memorandum of appeal from 
the decree in the above suit and apply to be allowed to 
appeal as a pauper. 

Annexed is a full and true schedule of all the movable 
and immovable property belonging to me with the estimated 
value thereof. 

Dated the day of 19 

(Signed.) 


Note.— Where the application is by the plaintiff he should state whether he 
applied and was allowed to sue in the Court of first instance as a pauper, 
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No. 11. 


Notice of appeal in forma pauperis. (O. 44 ? r 1 ) 

(Title.) 

Whereas the above-named has applied 

to be allowed to appeal as a pauper from the decree in the 
above suit dated the ^ay 

la i , and whereas the day of 

i i ’ has bcen fixed for hearing the application, notice 
s hereby given to you that if vou desire to show cause why 

the applicant should not be allowed to appeal as a pauper 

an opportuni ty will be given to you of doing so on the afore- 
mentioned date. 


G.ven under my hand and 

thlS d a y Q f 


the seal of the Court, 

19 

Judge 


Nos. 12 and 13. 
Omitted. 


No. 14. 


Notice io show Cause why a Review should not be 

granted (O. 47, r. 4.) 



(Title.) 

Xi 


Take notice that has applied to this 

Court for a review of its decree passed on the 

da Y of 19 , in the above case. The 

da Y 19 , is fixed for you 

to show cause why the Court should not grant a review of 
its decree in this case. 


Given under my hand and the seal of the 
this day of 19 


Court, 


Judge. 
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; appendix; >h. 

MISCELLANEOUS 
No. 1. 


Agreement of Parties as to issues to be tried. 


i^O. 14, r. 6.) 
(Title.) 


Whereas we, the parties in the above suit, are agreed as 
to the question of fact (or of law) to be decided between us 
and the point at issue between us is whether a claim founded 
on a bond, dated the day of 19 , 

and filed as Exhibit in the said suit, is 

or is not beyond the statute of limitation (or state the 
point at issue whatever it may be) : 

We therefore severally bind ourselves that, upon the 
finding of the Court in the negative (or affirmative) of such 
issue, will pay to the7said the 

sum of rupees (or such sum as the Court 

shall hold to be due thereon), and I, the said , 

will accept the said sum of rupees 

(or such sum as the Court shall hold to be due) in full satis¬ 
faction of my claim on the bond aforesaid [or that upon such 
finding I, the said 

will do or abstain from doing, etc. etc.] 

Plaintiff. 

Defendant. 


Witnesses :— 
1 
2 




Dated the 


day of 


19 
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No 2. 


Notice of Application for the Transfer of a Suit to 
Another Court for Trial. (Section 24.) 

In the Court of the District Judge of 

No. of 19 . 



Whereas an application, dated the 
day of 19 , has been made 

to this Court by the in 

Suit No. of 19 now pending in 

the Court of the at , 

in which is plaintiff and 

is defendant, for the transfer of the suit for 
trial to the Court of the 

at ’— 

You are hereby informed that the 
day of 19 , has been fixed 

for the hearing of the application, when you will be heard 
if you desire to offer any objection to it. 

Given under my hand and the seal of the Court this, 
day of 19 

Judge. 


No. 3. ' 

Notice of Payment into Court. (0.24, r. 2.) 

(Title.) 

Take notice that the defendant has paid into Court, 
r s> and says that that sum 

is sufficient to satisfy the plaintiff’s claim in full. 

X. Y., Pleader for the defendant. 

To Z. Pleader for the Plaintiff. 
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No. 4. 

Notice to show cause. (General form.) 

(Title.) 



Whereas the above-named 

has made application to this Court that ; 

You are hereby warned to appear in this Court in 
person or by a pleader duly instructed on the day 

of 19 at ’oclock in the 

forenoon, to show cause against the application, failing 
where in, the said application will be heard and determined 
ex-par te. 

Given under my hand and the seal of the Court, 
this day of 19 

Judge. 


No. 5 


List of Documents produced by Plaintjff/Defendant< 

(O. 13, r. 1.) 

(Title.) 


No. Description of document. Date, if any, which the Signature of 

document bears. party or plerdcr. 


1 


2 


3 


4 
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No. 6 

Notice to Parties of The Day Fixed For Examination 
of a Witness about to leave the Jurisdiction. 

(O. 18, r. 16. 

(title) 

To 

plaintiff (or defendant). 

Whereas in the above suit application has been made 
to the Court by that the examination ©f 

, a witness required by the said 
, in the said suit may be taken immediately ; 
and it has been shown to the Court’s satisfaction that the 
said witness is about to leave the Court’s jurisdiction 
any other good and^sufficient cause to be stated) : 

Take notice that the examination of the said witness 

will be taken by the Court on the 
day of 19 

Dated he day f 19 

Judge. 



No. 7 

Commisson to examine absent Witness. 


(O. 26 r.r. 4, 18.) 



(Title) 


Whereas the evidence of is required by 

the in the above suit ; and whereas 

; you are requested to take the evidence on 
interrogatories (or viva voce) of such witness 9 ~ 

and you are^hereby appointed Commissioner for the pur¬ 
pose. The evidence will be taken in the presence of the 
parties or their agents, if in attendance, who will be at 
liberty to question the witness on the points specified and 
you arc further requested to make return of such evidence 
as soon as it may be taken. 
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Process to compel the attendance of the witness will 
be issued by any Court having jurisdiction on your appli¬ 
cation . 

A sum of Rs. , being your fee in the 

above, is herewith forwarded. 

given under my hand and the seal of the Court, 
this day of 19 • 

Judge. 


No. 8. 

Letter of Request. (O. 26 r. 5.) 

(Title.) 

(Heading .— To the President and Judges of, etc., etc., 

or as the case may be.') 

Whereas a suit is now pending in the 
in which A. B. is plaintiff and C. D. is defendant ; And 
in the said suit the plaintiff claim 

(Abstract of claim) 

And whereas it has been represented to the said Court 
that it is necessary for the purposes of justice and for the 
due determination of the matters in dispute between the 
parties > that the following persons should be examined as 
witnesses upon oath touching such matters, that is to say : 

E. F., of 

G. H., of and 

I. J. of 

And it appearing that such witnesses are resident 
within the jurisdiction of your honourable Court ; 

Now I , as the of the said 

Court, have the honour to request, and do hereby request, 
that for the reasons aforesaid and for the assistance of the 
said Court, you, as the President and Judges of the said 

or some one or more of you, will 
be pleased to summon the said witness (and such other 
witnesses as the agents of the said plaintiff and defendant 
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shall humbly request you in writing so to summon) to 
attend at such time and place as you shall appoint before 
some one or more of you or such other person as accord¬ 
ing to the procedure of your Court is competent to take the 
examination of witnesses, and that you will cause 
such witnesses to be examined upon the interrogatories 
which accompany this letter of request (or viva voge) 
touching the said-matters in question in the presence of the 
agents of the plaintiff and defendant, or such of them as 
shall, on due notice given, attend such examination. 

And I further have the honour to request that you 
will be pleased to cause the answers of the said witnesses 
to be reduced into writing, and all books, letters, papers 
and documents produced upon such examination to be 
duly marked for identification, and that you will be further 
pleased to authenticate such examination by the seal of 
your tribunal, or in such other way as is in accordance 
with your procedure, and to return the same, together 
with such request in writing, \ if any, for the examination 
of other witnesses to the said Court. * 

(Note.— If the request is directed to a Foreigin Court, 
the words “through 1 [the Ministry of External Affairs of 
the Government of India] for transmission” should be 
inserted after the words “other witnesses” in the last line 
of this form.) 


No. 9. 


Commission for a Local Investigation, or to 
examine Accounts. (O. 26 rr. 9,11.) 



(Title.) 


Whereas it is deemed requisite, for the purposes ol 
this suit, that a commission for 

should be issued ; You are hereby appointed 

Commissioner for the purpose of 

Process to compel the attendance before you of any 
witnesses, or for the production of any do cuments'whom or 
which you may desire to"examine or inspect, willjae issued 
by any Court having jurisdiction on your application. 

“ Substituted for *«His Majesty’s Secretary of State for Foreign Afiaiis by 
A. L. O. 2008. 


9 
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A sum of Rs. , being your fee in the above, 

is herewith forwarded. 

Given under my hand and the seal of the Court, this 
day of 10 . 

Judge. 


No. 10 

Commission to make a Partition. (O. 26, r. 13.) 



(Title.) 


Whereas it is deemed requisite for the purposes of 
this suit that a commission should be issued to make 
the partition or separation of the property specified in, 
and according to the rights as declared in, the decree of 
this Court, dated the day of 19 ; 

You are hereby appointed Commissioner for the 
said purpose and are directed to make such inquiry as may 
be necessary, to divide the said property according to the 
best of your skill'and judgment in the shares set out in the 
said decree, and to allot such shares to the several parties. 
You are hereby authorised to award sums to be paid, to 
any party by auy other party for the purpose of equalizing 
the value of the shares. 

Process to compel the attendance before you of any 
witness, or for the production of any documents, whom or 
which you may desire to examine or inspect, will be issued 
by any Court having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, 

is herewith forwarded. 

Given under my hand and the seal of the Court, 
this day of 19 , 


Judge. 
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No. 11. 


Notice to Minor Defendant and Guardian. 

(O. 32, r. 3.) 



(Title.) 


Minor Defendant 
Natural Guardian. 


Weereas an application has been presented on the 
part of the plaintiff in the above suit for the appointment 
of a guardian for the suit to the minor defendant, you, 
the said minor, and you 1 , are hereby required 

to take notice that unless within days from the 

service upon you of this notice, an application is made to 
this Court for the appointment of you i , or 

of some friend of you, the minor, to act as guardian for the 
suit, the Court will proceed to appoint some other person 
to act as a guardian to the minor for the purposes of the 
said suit. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 12. 

Notice to opposite Party of day fixed for hearing . 
evidence of pauperism. (O. 33, r. 6.) 

(TrTLE.) 

To 

Whereas . .. # has 

applied to this Court for permission to institute a suit against 

in forma pauperis under Order XXXIII of the 
Code of Civil Procedure, 1977 ; and whereas the k Court 
sees no reason to reject the application ; and whereas the 
day of 19 , has been fixed for receiving such 

evidence as the applicant may adduce in proof of his pau¬ 
perism and for hearing any evidence which may be adduced 
in disproof thereof: 

T, Here insert the name of guardian. "" ' 
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Notice is hereby given to you under rule 6 of Order 
XXXIII that in case you may wish to offer any evidence 
to disprove the pauperism of the applicant, you may do so 
on appearing in this Court on the day of 19 . 

Given under my hand and the seal of the Court, this 
day of 19 

fUDGE. 


No. 13. 


Notice to Surety of his Liability under a Decree. 

(Section 145.) 

(Title.) 


To 

Whereas you did on become 

liable as surety for the performance of any decree which 
might be passed against the said defendant in the 

above suit ; and whereas a decree was passed on the 
day of 19 against 

the said defendant for the payment of , and 

whereas application has been made for execution of the 
said decree against you : 


Take notice that you are hereby required on or before 

the day of 1^ 

to show cause why the said decree should not be executed 
against you, and if no sufficient cause shall be, within the 
time specified, shown to the satisfaction of the Court, an 
• order for its execution will be forth with issued in the terms 
of the 'said application. 

Given under my hand and the seal of the Court, this 
I t i day of 19 . 


Judge. 


No. 14. 

Register of Civil Suits. (O. 
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THE SECOND SCHEDULE—Omitted. 

THE THIRD SCHEDULE. 

Execution of Decrees by Collectors. 

1. Where the execution of a decree has been trans- 

Powers of Collector. to ^ Collector under section 

68, he may— 

r P rocee d as the Court would proceed when the 
sale of immovable property is postponed in order to enable 
the judgment-debtor to raise the amount of the decree ; or 

(b) raise the amount of the decree by letting in per¬ 
petuity, or for a term, on payment of a premium, or by mort- 

gaging, the whole or any part of the property ordered to be 
sold ; or 


(c) sell the property ordered to be sold or so much 
thereof as may be necessary. 


jn 


2. Where the execution of a decree, not being a decree 

ordering the sale of immovable property 
in pursuance of a contract specifically 
affecting the same, but being a decree 
for the payment of money in satisfaction 
of which the Court has ordered the sale 


Procedure of Collector 
special 


cases. 


of immovable property, has been so transferred, the Collec- 
tor, if, after such inquiry as he thinks necessary, he has rea¬ 
son to believe that all the liabilities of the judgment-debtor 
can be discharged without a sale of the whole of his available 
immovable propeity, may proceed as hereinafter provided. 


3. (1) In any such case as is referred to in paragraph 2, 

Notice to be give™ «,‘ he ColIec . to r shall publish a notice, allow- 
decree-holders and to mg a period of sixty days from the date 

prTp 0 e n r S ty having cla,ms on of \ ts publication for compliance and 

calling upon— 

(a) every person holding'a decree for the payment of 
money against the judgment-debtor capable oi execution 
by sale of his immovable property and which such decree- 
holder desires to have so executed, and every holder of a 
decree for the payment of money in execution of which pro- 


1. The second schedule omitted by Act II of 2002. 
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ceedings for the sale of such property are pending, to pro¬ 
duce before the Collector a copy of the decree, and a certifi¬ 
cate fjom the Court which passed or is executing the same, 
declaring the amount recoverable thereunder ; 

(b) every person having any claim on the said pro¬ 
perty to submit to the Collector a statement of such claim, 
and to produce the documents (if any) by which it is 
evidenced. 

(2) Such notice shall be published by being affixed 
on a conspicuous part of the court-house of the Court which 
made the original order for sale, and in such other places 
(if any) as the Collector thinks fit ; and where the address 
of any such decree-holder or claimant is known, a copy of 
the notice shall be sent to him by post or otherwise. 


4. (1) Upon the expiration of the said period, the 

Collector shall appoint a day for hearing 
any representations which the judgment- 
debtor and the decree-holders or claimants 
(if any) may desire to make/and for hold¬ 
ing such inquiry as he mayJVdeem neces- 
- . sary for informing himself as to the nature 

and extent of such decrees and claims and of the judgment- 
debtor’s immovable property, and may, from time to time, 
adjourn such hearing and inquiry. 


Amount of decrees 
for payment of money 
to be ascertained, and 
immovable property 
available for their satis¬ 
faction. 


(2) Where there is no dispute as to the fact or extent of 
the liability of the judgment-debtor to any of the decrees 
or claims of which the Collector is informed, or as to the 
relative priorities of such decrees or claims, or as to the 
liability of any such property for the satisfaction of such 
decrees or claims, the Collector shall draw up a statement, 
specifying the amount to be recovered for the disc) rge of 
such decrees, the order in which such decrees an claims 
are to be satisfied, and the immovable property ailable 
for that purpose. 

(3) Where any such dispute arises, the Collector shall 
refer the same, with a statement thereof and his own opinion 
thereon, to the Court which made the original order for 
sale, and shall, pending the reference, stay proceedings 
relating to the subject thereof. The Court shall dispose 
of the dispute if the matterjliereof is within its jurisdiction, 
or transmit the case to a competent Court for disposal, and 
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the final decision shall be communicated to the Collector, 
who shall then draw up a statement as above provided in 
accordance with such decision. 

5. The Collector may, instead of himself issuing the 
where Distnct Court notices and holding the inquiry required 

may issue notices and , J . a ~ ' tL ^ 

holdinquiry. by paragraphs 3 and 4, draw up a state¬ 

ment specifying the circumstances of the 
judgment-debtor and of his immovable property so far as 
they are known to the Collector or appear in the records 
of his office, and forward such statement to the District 
Court; and such Court shall thereupon issue the notices, 
hold the inquiry and draw up the statement required by 
paragraphs 3 and 4 and transmit such statement to the 
Collector. 

6. The decision by the Court of any dispute arising 

f f under paragraph 4 or paragraph 5 shall. 

Effect of decision of , ^ r ® , . ' 

Court as to dispute. as between the parties thereto, have the 

force of and be appealable as a decree. 

7. (1) Where the amount to be recovered andjthe pro¬ 

perty available have been determined as 
Scheme for liquidation provided in paragraph 4 or paragraph 5, 

of decrees for payment of f. ^ 11_ 

money. the Collector may,— 

(a) if it appears that the amount cannot be recovered 
without the sale of the whole of the property available, pro¬ 
ceed to sell such property ; or, 

(b) if it appears that the amount with interest (if any) 
in accordance with the decree, and, when not decreed, with 
interest (if any) at such rate as he thinks reasonable, may be 
recovered without such sale, raise such amount and interest 
(notwithstanding the original order for sale)— 

(i) by letting in perpetuity or for a term, on pay¬ 
ment of a permium, the whole or any part 
of the said property ; or 

(ii) by mortgaging the whole or any part of 
such property ; or 

(iii) by selling part of such property ; or 
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(iv) by letting on farm, or managing by himself 
or another, the whole or any part of such 
property for any term not exceeding twenty 
years from the date of the order of sale ; or 

(v) partly by one of such modes, and partly by 
another or others of such modes. 

(2) For the purpose of managing the whole or any 
part of such property, the Collector may exercise all the 
powers of its owner. 

(3) For the purpose^of improving the saleable value of 
the property available or any part thereof, or rendering it 
more suitable for letting or managing, or for preserving 
the property from sale in satisfaction of an incumbrance, 
the Collector may discharge the claim of any incumbrancer 
which has become payable or compound the claim of any 
incumbrancer, whether it has become payable or not, and, 
for the purpose of providing funds to effect such dishcarge 
or composition, may mortgage, let or sell any portion of the 
property which he deems sufficient. If any dispute arises 
as to the amount due on any incumbrance with which the 
Collector proposes to deal under this clause, he may institute 
a suit in the proper Court, either in his own name or the 

% name of the judgment-debtor, to have an account taken, 
or he may agree to refer such dispute to the decision of 
two arbitrators, one to be chosen by each party, or of an 
umpire to be named by such arbitrators. 

(4) In proceeding under this paragraph the Collector 
shall be subject to such rules consistent with this Act as may, 
from time to time, be made in this behalf by the 
Government. 

8 . Where, on the expiration of the letting or manage¬ 
ment under paragraph 7, the amount 
Recovery of balance t 0 b e recovered has not been realised, 

managementf cttm8 ° r the Collector shall notify the fact in 

writing to the judgment-debtor or his 
representative in interest, stating at the same time that, 
if the balance necessary to make up the said amount is not 
paid to the Collector within six weeks from the date of such 
notice, he will proceed to sell the whole or a sufficient part 
of the said property ; and, if on the expiration of the said 
six weeks the said balance is not so paid, the Collector 
shall sell such property or part accordingly. 
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Collector to render ac¬ 
counts to Couit. 


9. (1) The Collector shall, from time to time, render to 

the Court which made the original order 
for sale an account of all moneys which 
come to his hands and of all charges in¬ 
curred by him in the exercise and performance of the powers 
and duties conferred and imposed on him under the provi¬ 
sions of this schedule, and shall hold the balance at the dis¬ 
posal of the Court. 


(2) Such charges shall include all debts and liabili-* 
tics from time to time due to the Government in respect of 
the property or any part thereof, the rent (if any) from time 
to time due to a superior holder in respect of such property 
or part, and, if the Collector so directs, the expenses of any 
witnesses summoned by him. 

(3) The balance shall be applied by the Court— 

(a) in providing for the maintenance of such mem¬ 
bers of the judgment-debtor’s family (if any) as are entitled 
to be maintained out of the income of the property, to such 
amount in the case of each member as the Court thinks fit; 
and 


(b) where the Collector has proceeded under para¬ 
graph I, in satisfaction of the original decree in execution 
of which the Court ordered the sale of immovable property, 
or otherwise as the Court may under section 73 direct ; or 

(c) where the Collector has proceeded under para¬ 
graph 2,— • 

(i) in keeping down the interest on incumbrances 
on the property ; 

(ii) where the judgment-debtor has no other suffi¬ 
cient means of subsistance, in providing for 
his subsistance to such amount as the Court 
thinks fit ; and 

(iii) in discharging rateably the claims of the origi¬ 
nal decree-holder and any other decree-holders 
who have complied with the said [notice, and 
whose claims were included in the amount 
ordered to be recovered. 
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(4) No other holder of a decree for the payment of 
money shall be entitled to be paid out of such property or 
balance until the decree-holders * who have obtained such 
order have been satisfied, and the residue (if any) shall be 
paid to the judgment-debtor or such other person as the 
Court directs. 


10. Where the Collector sells any property under this 

schedule, he shall put it up to public 
Sales how to be con- auction in one or more lots, as he thinks 

ducted. n, i 

fit, and may— 


(a) fix a reasonable reserved price for each lot ; 

(b) adjourn the sale for a reasonable time whenever, 
for reasons to be recorded, he deems the adjournment neces¬ 
sary for the purpose of obtaining a fair price for the 
property; 

(c) buy in the property offered for sale, and re-sell 
the same by public auction or private contract, as he thinks 
fit. 


ii. (i) So long as the Collector can exercise or perform 

.in respect of the judgment-debtor’s im- 

nation" b'y° nS /udgnwnt- movable property, or any part thereof, 
debtor or his representa- anv of the powers or duties conferred or 

«£=<£« r secu d~re=°- f imposed on him by paragraphs 1 to 10, 
holders. the judgment-debtor or his representa¬ 

tive in interest shall be incompetent to mortgage, 
charge, lease or alienate such property or part except 
with the written permission of the Collector nor shall any 
Civil Court issue any process against such property or part 
in execution of a decree for the payment of money. 

(2) During the same period no Civil Court shall issue 
any process of execution either against the judment-debtor 
or his property in respect of any decree for the satisfac¬ 
tion whereof provision has been made by the Collector under 
paragraph 7. 

(3) The same period shall be excluded in calculating 
the period of limitation applicable to the execution of any 
decree affected by the provisions of this paragraph in res¬ 
pect of any remedy of which the decree-holder has been tem¬ 
porarily deprived. 
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12 


Where the property of which the sale has been 

ordered is situate in more districts than 
one, the.powers and duties conferred and 
imposed on the Collector by paragraphs 
1 to 10 shall be exercised and performed 
by such one of the Collectors of the said 
districts as the Government may, by general rule or special 
order direct. 


Provision where pro¬ 
perty is in several distri¬ 
cts. 


13. In exercising the powers conferred on him by para¬ 
graphs 1 to 10 the Collector shall have 

con3ra.“e„dn"' C c ,0 a„d l ‘ lc P owej ? of a Civil Court to compel 
production. the attendance of parties and witnesses 

and the production of documents. 


THE FOURTH SCHEDULE. 

Omitted 


THE FIFTH SCHEDULE. 

Omitted. 
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THE DESTRUCTION OF RECORDS ACT, 1977 

(1920 A D.) 


ACT NO. XH of 1977. 


CONTENTS. 


Preamble . 

Section. 

1. Short title, extent and com¬ 
mencement. 

2. Omitted. 

3. Power to certain authorities 
to make rulesifor disposal 
of documents. 


Section. 

4, Validation of former rules 
for disposal of documents. 

5, Saving of certain documents- 


854 DESTRUCTION OF RECORDS ACT, 1977 (1920 A.D.) 

THE DESTRUCTION OF RECORDS ACT, 1977 

(1920 A. D.) 

Act No. XII of 1977. 


\Sanctioned by His Highness the Maharaja Sahib Bahadur 
per Chief Minister's endorsement No . 8372, dated 11 th September , 
1920 read with State Council Resolution No. 1, dated 8th 
April , 1925. [. Notification No. 14-Z./81)]. 

An Act to consolidate and amend the law pro¬ 
viding for the destruction or other disposal of certain 
documents in the possession or custody of Courts 
and Revenue and other public officers. 

Whereas it is expedient to consolidate and amend the 
law providing for the destruction or other disposal of certain 
documents in the possession or custody of Courts and 
Revenue and other public officers ; It is hereby enacted as 
follows :—■ 

1. Short titlef extent and commencement. —(1) This Act 
may be called the Destruction of Records Act, 1977. 

(2) It extends to the whole of Jammu and Kashmir 
State. It shall come into force on the 1st day of Baisakh. 

1978. 


2. Omitted. 

3. (1) The authorities hereinafter specified may, 

from time to time, make rules for the 
Power to certain authors- disposal, by destruction or otherwise, 

ties to make rules lor dis- r 1 1 . . . . 

posai of documents. oi such documents as are, m the opinion 

of the authority making the rules, not 
of sufficient public value to justify their preservation. 

(2) The authorities shall be— 

( a ) in the case of documents in the possession or cus¬ 
tody of the High Court or of the Courts of Civil 
or Criminal jurisdiction subordinate thereto,—• 
the High Court; 

( b) in the case of documents in the possession or 
custody of Revenue Courts and officers,—the 
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1 [Government or any officer specifically autho¬ 
rised in this behalf by the Government]; and 

(c) in the case of documents in the possession or 

custody of any other public officer,-— 

2 [the Government] or any officer specially autho¬ 
rised in that behalf by 2 (the Government.] 


(3) Rules made under this section 3 [by any autho¬ 
rity other than the Government] shall be subject to the 
previous approval of that 2 [Government]. 


4. All rules and orders directing or authorising the 

destruction or other disposal of docu- 
ments in the possession or custody of 
nents. any public officer, heretofore m force, 

shall be deemed to have had the force of law from the 
date on which they were made, and all such rules and 
orders now in force shall continue to have the force of 
law until they are superseded by rules made under this 

Act. 


5. Nothing in this Act shall be deemed to authorise 

the destruction of any document which, 
Saving of certain docu- under the provisions of any law for the 
ments. time being in force, is to be kept and 

maintained. 


!. Substituted loi 

2. Substituted ibid for “His Highness 

3. Inserted ibid 


the words “Revenue Minister" Act X oi 


196b 
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THE EVIDENCE ACT, 1977 (1920 A. D.) 

Act No. XIII of 1977. 


CONTENTS. 


Preamble. 

Section. 

PART I. 

Relevancy of Facts- 


CHAPTER ]. 
Preliminary. 

1- Short title, extent and 
commencement. 

2- Saving. 

3- Interpretation-clause- 

4- ‘ May presume.” 

“Shall presume’’. 
“Conclusive proof’’- 


CHAPTER II. 

Of the Relevancy of Facts. 

5- Evidence may be given of 
facts in issue and relevant 
facts. 

6. Relevancy of facts forming 
part of same transaction- 

7. Facts which are the occasion, 
cause or effect of facts 
in issue- 


Section- 

8- Motive, preparation and 
previous or subsequent 
conduct. 

9. Facts necessary to explain 
or introduce relevant facts. 

10- Things said or done by con¬ 
spirator in reference to 
common design. 

11- When facts not otherwise 
relevant become relevant- 

12- In suits for damages, facts 
tending to enable Court to 
determine amount, are re¬ 
levant. 

13- Facts relevant when right 
or custom is in question- 

14. Facts showing existence of 
state of mind, or of body, 
or bodily feeling. 

15. Facts bearing on question 
whether act was accidental 
or intentional. 

16. Existence of course of 
business when relevant* 

Admissions. 

• • 

17. Admission defined- 

18- Admission— 

by party to proceeding or 
his agent; 
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Section. 

by suitor in representative 
character; 

by party interested in sub¬ 
ject matter*, 

by person from whom in¬ 
terest derived. 

19. Admissions by persons 
whose position must be pro¬ 
ved as against party to 
suit. 

20. Admissions by persons ex¬ 
pressly referred to by party 
to suit. 

21. Proof of admissions against 
persons making them, and 
by or on their behalf. 

22. When oral admissions as to 
contents of documents are 
relevant. 

23. Admissions in civil cases 
when relevant. 

24. Confession caused by in¬ 
ducement, threat or promise, 
when irrelevant in criminal 
proceeding. 

25. Confession to police officer 
not to be proved. 

26. Confession by accused while 
in custody of police not to 
be proved against him. 

27. How much of information 
received from accused may 
be proved. 

28. Confession made after re¬ 
moval of impression caused 
by inducement, threat or 
promise, relevant. 

29. Confession otherwise rele¬ 
vant not to become irrele¬ 
vant because of promise 
of secrecy, etc. 


Section. 

30. Consideration of proved con¬ 
fession affecting person 
making it and others jointly 
under trial for same 
offence. 

31. Admissions not conclusive 
proof, but may estop. 

Statements by persons who 
cannot be called as 
Witnesses. 

32. Cases in which statement 
of relevant fact by person 
who is dead or can not 
be found, etc, is relevant 
when it relates to cause of 
death; 

or is made in course of 
business; 

* 

w or against interest of maker; 

or gives opinion as to pub¬ 
lic right or custom, or 
- matters of general interest; 

or relates to existence of 
relationship; 

or is made in will or deed 
relating to family affairs; 

or in document relating to 
transaction mentioned in 
section 13, clause to); 

or is made by several per¬ 
sons, and expresses feelings 
relevant to matter in 
question. 

33. Relevancy of certain evi¬ 
dence for proving, in sub¬ 
sequent proceeding, the 
truth of facts therein 
stated. 

Statements made under 
Special Circumstances . 
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Section. 

34. Entries in books of account 
when relevant. 

35. Relevancy of entry in pub¬ 
lic record, made in perfor¬ 
mance of duty. 

36. Relevancy of statements in 
maps, charts and plans. 

37. Relevancy of statement as 
to fact of public nature 
contained in certain Acts 
or notifications. 

38- Relevancy of statements as 
to any law contained in 
law-books. 

How much of a Statement 
is to be proved. 

39. What evidence to be given 
when statement forms part 
of a conversation, docu¬ 
ment, book or series of 
letters or papers. 

Judgments of Courts of 
Justice when relevant. 

40* Previous judgments relev¬ 
ant to bar a second suit 
or trial. 

41. Relevancy of certain judg¬ 
ments in probate, etc-, 
jurisdiction- 

42. Relevancy and effect of 
judgments, orders or dec¬ 
rees, other than those men¬ 
tioned in section 41. 

43. Judgments, etc., ocher than 
those mentioned in sections 
40 to 42, when relevant. 

44. Fraud or collusion in 
obtaining judgment, or 
incompetency of Court, 
may be proved- 


Section. 

Opinions of Third Persons 
when relevant. 


45. Opinions of experts. 

46- Facts bearing upon opin¬ 
ions of experts- 

47. Opinion as to hand-writ¬ 
ing, when relevant. 

48- Opinion as to existence of 
right or custom, when 
relevant. 

49. Opinion as to usages, 
tenets, etc., when relevant. 

50. Opinion on relationship, 
when relevant. 

51. Grounds of opinion, when 
relevant. 

Character, when relevant. 

52- In civil cases, character 
to prove conduct imputed, 
irrelevant. 

53- In criminal cases, previous 
good character relevant. 

54- Previous bad character not 
relevant, except in reply. 

55. Character as affecting 
damages* 


PART II. 

On proof. 


CHAPTER' III 

Facts which need not be 

proved. 
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Section. 

56. Fact judicially noticeable 
need not be proved. 

57- Facts of which Court 
must take judicial notice, 

58. Facts admitted need not 
b e proved• 


CHAPTER IV. 

Of Oral Evidence. 

59. Proof of facts by oral 
evidence. 

60. Oral evidence must be 
direct. 


CHAPTER V 

Of Documentary Evidence. 

61. Proof of contents of docu¬ 
ments . 

62. Primary evidence. 

63 Secondary evidence. 

64 Proof of documents by 
primary evidence 

65. Cases in which secondary 
evidence relating to docu¬ 
ments may be given. 

66- Rules as to notice to pro¬ 
duce. 

67. Proof of signature and 
handwriting of person 
alleged to have signed or 
written document produced- 

68. Proof of execution of docu¬ 
ment required .by law to 
be attested. 


Section. 

69. Proof where no attesting 
witness found. 

70 Admission of execution by 
party to attested document, 

71. Proof when attesting wit¬ 
ness denies the execution. 

72- Proof of document not 
required by law to be 
attested. 

73. Comparison of signature, 
writing or seal with others, 
admitted or proved- 

Public Documents. 

74. Public documents, 

75. Private documents. 

76. Certified copies of public 
documents. 

77. Proof of documents by 
production of certified 
copies. 

78. Proof of ether official 
documents. 


Presumptions as to Docu¬ 
ments. 

79. Presumption as to genuine¬ 
ness of certified copies. 

80. Presumption as to docu¬ 
ments produced as record 
of evidence. 

81. Presumption as to Gazet¬ 
tes, newspapers, private 
Acts of Parliament and 
other documents. 

82. Presumption as to docu¬ 
ment admissible in England 
or India without proof of 
seal or signature- 
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Section. 

83. Presumption as to maps 
or plans made by autho¬ 
rity of Government. 

84. Presumption as to collec¬ 
tions of laws and reports 
of decisions. 

85. Presumption as to powers* 
of-attorney • 

86. Presumption as to certi¬ 
fied conies of foreign 
judicial records. 

87. Presumption as to. books, 
maps and charts. 

88 Presumption as to tele¬ 
graphic messages. 

89. Presumption as to due 
execution, etc, of docu¬ 
ments not produced- 

90. Presumption as to docu¬ 
ments thirty years old- 

CHAPTER VI. 

Of the Exclusion of Oral 
by Documentary Evidence. 

91. Evidence of terms of con¬ 
tracts. grants and other dis¬ 
positions of property redu¬ 
ced to form of document. 

92- Exclusion of evidence of 

oral agreement. 

> 

93. Exclusion of evidence to 
explain or amend ambiguous 
document. 

94. Exclusion of evidence 
against application of doca- 
ment to existing facts. 

95. Evidence as to docune.nt 
unmeaning in reference to 
existing facts. 


Section. 

96. Evidence as to application 
of language which can apply 
to one only of several 
persons. 

97. Evidence as to application 
of language to one of two 
sets of facts, to neither 
of w’hich the wmole correctly 
applies. 

98. Evidence as to meaning of 
illegible characters, etc. 

99. Who may give evidence 
of agreement varying terms 
of document. 

100. Omitted. 

PART III. 

Production aid Effect of 

Evidence. 


CHAPTER VII. 

Of the Burden of Proof. 

101. Burden of Proof. 

102. On whom burden of proof 
lies. 

103. Burden of proof as to 
particular fact. 

104. Burden of proving fact to 
be proved to make evidence 

. admissible. 

. 105. Burden of proving that case 
of accused comes within 
exceptions. 

106. Burden of proving fact 
especially within knowledge. 

IJ7. Burle .1 of pro/inj deit'i of 
person known to have been 
alive within thirty years. 
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Section. 

108. Burden of proving that 
person is alive who has 
not been heard ot for seven 
years. 

109. Burden of proof as to re¬ 
lationship in the cases of 
partners, landlord and ten¬ 
ant, principal and agent. 

110. Burden of proof as to 
ownership. 

111. Proof of good faith in 
transactions where one party 
is in relation of active 
confidence. 

112. Birth during marriage con¬ 
clusive proof of legitimacy. 

113. Proof of cession of terri¬ 
tory. 

114. Court may persume existen¬ 
ce of certain facts. 

CHAPTER VIII. 

Estoppel. 

115. Estoppel- 

116. Estoppel of tenant; 

and of licensee of person 
in possession. 

117. Estoppel of acceptor of bill 
of exchange, bailee or 
licensee. 

CHAPTER IX. 

Of Witnesses. 

118. Who may testify. 

119. Dumb witnesses. 

120. Parties to civil suit, and 
their wives or husbands. 
Husband or wife of person 
under criminal trial. 


Secetion. 

121. Judges and Magistrates. 

122. Communications during 
marriage. 

123. Evidence as to affairs of 
State. 

124. Official communications. 

125. Information as to commis¬ 
sion of offences. 

126. Professional communica¬ 
tions. 

127. Section 126 to apply to 
interpreters, etc. 

128. Privilege not waived by 
volunteering evidence. 

129. Confidential communicati¬ 
ons with legal advisers. 

130. Production of title deeds 
of witness not a party. 

131. Production of documents 
which another person having 
possession could refuse to 
produce. 

132. Witness not excused from 
answering on ground that 
answer will criminate. 

Proviso. 

133. Accomplice. 

134. Number of witnesses. 


CHAPTER X. 

Of the Examination of 

Witnesses. 

135. Order of production and 
examination of witnesses. 

136. Judge to decide as to 
admissibility of evidence. 


'4 
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Section. 

137. Examination-in chief 
Cross- exa mination. 
Re-examination. 

138. Order of examinations. 
Direction of re-examination. 

139. Cross-examination of per¬ 
son called to produce a 
document. 

140. Witnesses to character. 

141. Leading questions. 

142. When they must not be 
asked. 

143. When they may be asked. 

144. Evidence as to matters in 
writing. 

145. Cross-examination as to 
previous statements 
in writing. 

146. Questions lawful in cross- 
examination. 

147. When witness to be com¬ 
pelled to answer. 

148. Court to decide when ques¬ 
tion shall be asked and 
when witness compelled to 
answer. 

149. Question not to be asked 
without reasonable grounds. 

150. Procedure of Court in case 
of question being asked with¬ 
out reasonable grounds. 

151. Indecent and scandalous 
questions. 

152. Questions intended to in¬ 
sult or annoy. 

153. Exclusion of evidence to 
contradict answers to ques¬ 
tions testing veracity. 

154 Question by party to his 
own witness. 


SECTION. 

155. Impeaching credit of wit¬ 
ness- 

156- Questions tending to cor 
roborate evidence of rele¬ 
vant fact, admissible. 

157. Former statements of wit¬ 
ness may be proved to 
corroborate later testi¬ 
mony as to same fact. 

158. What matters may be 
proved in connection with 
proved statement relevant 
under section 32 or 33. 

159. Refreshing memory. 

When witness may use 
copy of document to re- 
. fresh memory. 

160 Testimony to facts stated 
in document mentioned in 

section 159- 

161. Right of adverse party as 
to writing used to refresh 
memory. ‘ 

162. Production of documents. 

i 

Translation of documents. 

163. Giving, as evidence, of 
document called for and 
produced on notice- 

164. Using, as evidence, of docu¬ 
ment production of which 
was refused on notice* 

165. Judge’s power to put ques¬ 
tions or order production- 

166. Power of assessors to put 
questions. 

CHAPTER XI. 

Or Improper Admission 
and Rejection o~ Evi¬ 
dence. 

167. No new trial for improper 
admission "or rejection of 
evidence. 
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[Sanctioned by His Highness the Maharaja Sahib Bahadur 
per Chief Minister's endorsement No. 8372, dated 11 th September , 
1920 read with State Council Resolution No. 1, dated 8th Aprils 
1925. (. Notification No. 14-Z/81). 

Whereas it is expedient to consolidate, define and 

amend the law of Evidence ; It is here- 
Prcambie. by enacted as follows :— 


PART I. 


Relevancy of Facts. 


CHAPTER I. 

Preliminary. 

1. Short title , extent and commencement. — (1) This Act 
may be called the Evidence Act, 1977. 

(2) it* applies to all judicial proceedings in or before 
any Court, including Courts-martial, but not to affidavits 
presented to any Court or officer, nor to proceedings 
before an arbitrator. 

(3) It shall come into force on the 1st day of 
Baisakh, 1978. 

2 Nothing herein contained shall be deemed to affect 

any provision of any Law, Act or Re- 
Saving . gulation in force in any part of the 

State arid not hereby expressly repealed. 

3. In this Act the following words and expressions 

Interpretation clause. are used in the following senses, unless 

a contrary intention appears from the 

I conetxt :— 
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‘'Court” includes all Judges and Magistrates, and all 

persons, except arbitrators, legally 
“Cou.t.” authorised to take evidence. 

‘‘Fact" means and includes— 

“Fact.” 

(1) anything, state of things, or relation of things 
capable of being perceived by the senses ; 

(2) any mental condition of which any person is 

conscious. 

Illustrations. 

{a) I hat there are certain objects arranged m a certain order 
in a certain place, is a fact. 

{b) That a man heard or saw something, is a fact. 

(c) I hat a man said certain words, is a fact. 

(d) 1 hat a man holds a certain opinion, has a certain intention, 
acts in good faith or fraudulently, or uses a particular word in a parti¬ 
cular sense, or is or was at a specified time conscious of a particular sensa¬ 
tion, is a fact. 

(e) That a man has a certain reputation is a fact. 

One fact is said to be relevant to another when the 
“Relevant/ one is connected with the other in any 

of the ways referred to in the provi¬ 
sions of this Act relating to the relevancy of facts. 

(3) The expression ’“facts in issue” means and 

“Facts in issue.” includes- 

any fact from which, either by itself or in connec¬ 
tion with other facts, the existence, non-existence, nature 
or extent of any right, liability, or disability, asserted or 
denied in any suit or proceeding, necessarily follows. 


Explanation. —Whenever, under the provisions of 
the law for the time being in force relating to Civil 
Procedure, any Court records an issue of fact, the fact 
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to be asserted or denied in the answer to such issue is, 
a fact in issue. 

Illustrations. 

A is accused of the murder of B. 

- At his trial the following facts may be in issue .— 

that A caused B’s death ; 

that A intended to cause B’s death ; 

that A had received grave and sudden provocation from B ; 
that A, at the time of doing the act which caused B’s death, 
was, by reason of unsoundness of mind, incapable of know¬ 
ing its nature. 

“Document” means any matter expressed or described 
“Document’* upon any substance by means of letters, 

, figures or marks, or by more than one 
of those means, intended to be used, or which may be 
used, for the purpose of recording that matter. 

Illustrations. 

A writing is a document ; 

Words printed, lithographed or photographed are documents; 
A map or plan is a document ; - 
An inscription on a metal plate or stone is a document ; 

A caricature is a document. 

“Evidence 0 “Evidence” means and includes— 

(1) all statements which the Court permits or 
requires to be made before it by witnesses, in relation to 
matters of fact under inquiry : 

such statements are called oral evidence ; 

(2) all documents produced for the inspection of 
the Court ; 

such documents are called documentary evidence. 

A fact is said to be proved when, after considering 

the matters before it, the Court either 
“Eroved.** believes it to exist, or considers its 

existence so probable that a prudent 
man ought, under the circumstances of the particular case, 
to act upon the supposition that it exists. 
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A fact is said to be disproved when, after considering 

the matters before it, the Court either 
“Disproved.” believes that it does not exist, or consi* 

ders its non-existence so piobable that 
a prudent man ought, under the circumstances of the 
particular case, to act upon the supposition that it does 
not exist. 

A fact is said not to be proved when it is neither 

proved nor disproved 

“Not proved.” 

4 Whenever it is provided by this Act that the 

Court mav presume a fact, it may 

‘‘May presume.” either regard such fact as proved, un- 

„ l ess ar *d until it is disproved, or may 

call for proof of it : 

Whenever it is directed by this Act that the Court 

•‘Shall presume.” shall presume a fact, it shall regard 

such fact as proved, unless and until 

it is disproved : 


When one fact is declared by this Act to be conclu- 
, . sive proof of another, the Court shall, 

Concave proof *. on proo f of thc Qne fact> regard the 

other as proved, and shall not allow evidence to be 
given for the purpose of disproving it 


CHAPTER II 

Of the Rele 'ancy of Facts. 

5 Evidence may be given in any suit or proceeding 

of the existence or non-existence of every 

of fa V c^ nC '„ ma L b u C 8i a V nd faCt in isSU . C and of Such 0ther fa f te 

relevant facts. as are hereinafter declared to be rele¬ 

vant, and of no others 

Explanation.— This section shall not enable any 
person to give evidence of a fact which he is discentitled to 
prove by any provision of the law for the time being in 
force relating to Civil Procedure, 
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Illustrations. 


(a) A is tried for the murder of B by beating him with a club 
with the intention of causing his death. 

At A’s trial the following facts are in issue ;— 

A’s beating B with the Club ; 

A’s causing B’s death by such beating ; 

A’s intention to cause B’s death. 

(b) A suitor does not bring with him, and have in readiness 
for production at the first hearing of the case, a bond on which he relies. 
This section does not enable him to produce the bond or prove its 
contents at a subsequent stage of the proceedings, otherwise than in 
accordance with the conditions prescribed by the Code of Civil 
Procedure. 


6 . Facts which, though not in issue, are so connected 

with a fact in issue as to form part of 
Relevancy of facts the same transaction, are relevant, 

whether they occurred at the same 
time and place or at different times 

and places. 

Illustrations. 


forming part of 
transaction. 


same 


(a) A is accused of the murder of B by beating him. Whatever 
was said or done by A or B or the by-standers at the beating, or so shortly 
before or after it as to form part of the transaction, is a relevant fact. 

( b) A is accused of waging war against the 1 [Government of 
India] by taking part in an armed insurrection in which property is 
destroyed troops are attacked, and gaols are broken open. The oc¬ 
currence of these facts is relevant, as forming part of the general transac¬ 
tion, though A may not have been present at all of them. 

( c) A sues B for a libel contained in a letter forming part of a 
correspondence. Letters between the parties rc’ating to the subject out 
of which the libel arose, and forming part of the correspondence in which 
it is contained, are relevant facts, though they do not contain the libel 


itself. • 

(d) The question is, whether certain goods ordered from B 
were delivered to A. The goods were delivered to several inteime- 
diate persons successively. Each delivery is a relevant fact. 

7. Facts which are the occasions, cause or effect, 

immediate or otherwise, of relevant 
Facts which are the facts, or facts in issue, or which cons- 

S c fac"inis u se " e,fcct titute the state of things under which 

they happened, or which afforded an 
opportunity for their occurrence of transaction, are rele¬ 
vant. 


Illustrations. 

(a) The question is, whetyer A robbed B. 

The facts that shortly before the robbery, B went to a fair with 
money in his possession, and that he showed it or mentioned the fact that 
he had it, to third persons, are relevant. 

(b) The question is, whether A murdered B. 


1. Substituted by A.L.O. 2008 for ‘’King., 
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Marks on the ground, produced by a struggle at or near the 
place where the murder was committed, are relevant facts. 

(c) The question is, whether A poisoned B. 

The state of B's health before the symptoms ascribed to poison, 
and habits of B, known to A, which afforded an opportunity for the ad¬ 
ministration of poison, are relevant facts. 


8, Any fact is relevant which shows 

a motive or preparation 
Motive, preparation \ n issue or relevant fact. 

and previous or subse¬ 
quent conduct. 


or constitutes 
for any fact 


The conduct of any party, or of any agent to any 
party, to any suit or proceeding, in reference to such 
suit or proceeding, or in reference to any fact in issue 
therein or relevant thereto, and the conduct of any person 
an offence against whom is the subject of any proceeding, 
is relevant, if such conduct influences or is influenced by 
any fact in issue or relevant fact, and whether it was pre¬ 
vious or subsequent thereto. 

Explanation 1 . —The w'ord “conduct” in this sec¬ 
tion docs not include statements, unless those statements 
accompany and explain acts other than statements ; but 
this explanation is not to affect the relevancy of statements 
under an.y other section of this Act. 


Explanation 2. —When the conduct of any person 
is relevant, any statement made to him or in his presence 
and hearing, which affects such conJuct, is relevant. 


Illustrations. 

(a) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A had murdered 
C, and that B had tried to extort money from A by threatening to make 
his knowledge public, are relevant. 

(b) A sues B upon a bond for the payment of money. B denies 
the making of the bond. 

The fact that, at the time when the bond was alleged to be made, 
B required money for a particular purpose, is relevant. 

(0 A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar 
to that which was administered to B, is relevant. 

(cl) The question is, whether a certain document is the will of A 

The facts that, not long before the date of the alleged will, A 
made inquiry into matters to which the provisions of the alleged will re¬ 
late, that he consulted vakils in reference to making the will, and that 

he caused drafts of other wills to be prepared of which he did not approve, 
are relevant. 

(e) A is accused of a crime. 

The facts that, either before or at the time of or after, the alleged 
crime, A provided evidence which would tend to give to the facts of the 
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case an appearance favourable to himself, or that he destroyed or con¬ 
cealed evidence, or prevented the presence or procured the absence of 
persons who might have been witnesses, or suborned persons to give false 
evidence respecting it, are relevant. 

(/) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A’s presence—“the 
Police are coming to look for the man who robbed B,” and that immediate¬ 
ly afterwards A ran away, are relevant. 

(g) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D said 
to C in A’s presence and hearing—“I advise you not to trust A, for 
he owes B 10,000 rupees”, and that A went away without making any 
answer, are relevant facts. 

(A) The question is, whether A committed a crime. 

The fact that A absconded after receiving a letter warning him 
that inquiry was being made for the criminal, and the contents of the 

letter, are relevant. 

(£) A is accused of a crime. 

The facts that, after the commission of the alleged crime, he 
absconded, or was in possession of property or the proceeds of property 
acquired by the crime, or attempted to conceal thing: which were or 
might have been used in committing it, are relevant. 

(;) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a com¬ 
plaint relating to the crime, the circumstances under which, and the 
terms in which the complaint was made, are relevant. 


The fact that, without making a complaint, she said that she 
had been ravished is not relevant as conduct under this section, though 

it may be relevant— . . , T . 

as a dying declaration under section 32, clause (I), or as cor¬ 
roborative evidence under section 157. 

(k) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a com¬ 
plaint relating to the offence, the circumstances under which, and the 
terms in which, the complaint was made, are relevant. 

The fact that he said he had been robbed without making any 
complaint, is not relevant, as conduct under this section, though it may 

be relevant . , on . , TN 

as a dying declaration under section 32, clause (I), or as 

corroborative evidence under section 157. 

9. Facts necessary to explain or introduce a fact 

in issue or relevant fact, or which sup¬ 
port or rebut an inference suggested bv 
Facts necessary to ex- ^ fact in issue or relevant fact, or which 
flea tr ° dUCC rC ' establish the identity of anything or 

person whose identity is relevant, or 
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fix the time or place at which any fact in issue or relevant 
fact happened, or which show the relation of parties by 
whom any such fact was transacted, are relevant in so 
far as they are necessary for that purpose. 


Illustrations. 

(a) The question is, whether a given document is the will of A. 

The state of A’s property and of his family at the date of the 
alleged will may be relevant facts. 

( b ) A sues B for a libel imputing disgraceful conduct to A; B 
affirms that the matter alleged to be libellous is true. 

The position and relations of the parties at the time when the 

abel as published may be relevant facts as introductory to the facts in 
issue. 

T he particulars of a dispute between A and B about a matter 
unconnected with the alleged libel are irrelevant, though the fact that 

there was a dispute may be relevant if it affected the relations between 
A and B. 

(c) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded 
from his house, is relevant under section 8, as conduct sub- sequent 
to and affected by facts in issue. 

The fact that at the time when he left home he had sudden and 
urgent business at the place to which he went, is relevant, as tending 
to explain the fact that he left home suddenly. 

The details of the business on which he left are not relevant, 
except in so far as they arc necessary to show that the business was 
sudden and urgent. 

• 

\d) A sues B for inducing C to break a contract of service made 
by him with A. G, on leaving A’s service, says to A—“Pam leaving you 
because B has made me a better offer.” This statement is a relevant fact 
ao explanatory of G’s conduct, which is relevant as a fact in issue. 


( e) A, accused of theft, is seen to give the stolen property to 
B, who is seen to give it to A’s wife. B says as he delivers it—“A says 
you are to hide this ”. B’s statement is relevant as explanatory of a fact 
which is part of the transaction. 

(f) A is tried for a riot and is proved to have marched at the 
head of a mob. The cries of the mob are relevant as explanatory of the 
nature of the transaction. 
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10. Where there is reasonable ground to believe 

that two or more persons have cons¬ 
pired together to commit an offence 
Things said or done by or an actionable wrong, anvthing said, 

SS: done or written by any one of such 

persons in reference to their common 
intention, after the time when such intention was first 
entertained by any one of them, is a relevant fact as against 
each of the persons believed to be so conspiring, as well 
for the purpose of proving the existence of the conspiracy 
as for the purpose of showing that any such person was 
a party to it. 

Illustrations . 

Reasonable ground exists for believing that A ha3 joined in ‘ a 
conspiracy to wage war against the 3 [Government of India]. 

The facts that B piocured arms in Europe for the purpose of the 
conspiracy, G collected money in Calcutta for a like object, D pursuaded 
persons to join the conspiracy in Bombay, E published writings advocat¬ 
ing the object in view at Agra, and F transmitted from Delhi to G at 
Kabul the money which C had collected at Calcutta, and the contents of a 
letter written by H giving an account of the conspiracy, are each relevant, 
both to prove the existence of the conspiracy, and to prove A’s compli¬ 
city in it, although he may have been ignorant of all of them, and although 
the persons by whom they were done were strangers to him, and although 
they may have taken place before he joined the conspiracy or after he 

left it. 

11. Facts not otherwise relevant are relevant. 


When facts not other¬ 
wise relevant become re¬ 
levant. 

(1) if they are inconsistent with any fact in issue 
or relevant fact ; 

(2) if by themselves or in connection with other 
facts they make the existence or non-existence of any 
fact in issue or relevant fact highly probable or impro¬ 
bable. 

Illustrations. 

(a) The question is whether A committed a crime at Srinagar 
on a certain day. 

The fact that, on that day, A was at Jammu is relevant. 

The fact that, near the ti ne when the «rime was committed, 

X. Substituted by A.L.O. 2008 for “King.” 


872 


EVIDENCE ACT, 1977 (1920 A.D.) 

A was at a distance from the place where it was committed, which would 

render it highly improbable, though not impossible, that he committed 
it, is relevant. 


(b) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been 
committed either by A, 13, G or D. Every fact which shows that the crime 
could have been committed by no one else and that it was not committed 
by either B, C or D, is relevant. 


12. In suits in which damages are claimed, any 

In suit, fur damage., fact , whlch wi U enable the Court to de- 
facts tending to enable termine the amount of damages which 

amount, 1", ou S ht t0 be awarded, is relevant. 


13. Where the question is as to the existence of 
_ , an Y right or custom, the fallowing 

Facts relevant when f acts are relevant •— 
right or custom is m aiiL • 

Question. 


(a) any transaction by which the right or custom 
in question was created, claimed, modified, recognized, 

asserted or denied, or which was inconsistent wtth its 
existence : 

[b) particular instances in which the right or cus¬ 
tom was claimed, recognized or exercised, or in which 
its exercise was disputed, asserted or departed from. 


Illustration. 

The question is whether A has a right to a fishery. A deed con¬ 
ferring the fishery on A’s ancestors, a mortgage of the fishery by A’s 
lather, a subseque nt grant of the fishery by A’s father iireconcilable 
with the mortgage, particular instances in which A’s father, exercised 
the right, or in which the exercise of the right was stopped by A’s neigh¬ 
bours, are relevant facts. 

14. Facts showing the existence of any state of 

mind, such as intention, knowledge, 
good faith, negligence, rashness, ill- 

ofml”ormind''OT Kn of or good-will towards any parti- 

body or bodily feeling. cular person, or showing the existence 

of any state of body or bodily feeling, 
are relevant, when the existence of any 
such state of mind or body or bodily, feeling is in issue or 
relevant. 
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Explanation 1 .— A fact relevant as showing the exis¬ 
tence of a relevant state of mind must show that the 
state of mind exists, not generally, but in reference to the 
particular matter in question. 

Explanation 2.—But where, upon the trial of a per¬ 
son accused of an offence, the previous commission by 
the accused of an offence is relevant within the meaning 
of this section, the previous conviction of such person shall 
also be a relevant fact. 

Illustrations . 

(a) A is accused of receiving stolen goods knowing them to be 
stolen. It is proved that he was in possession of a particular stolen 

article. 


The fact that, at the same time, he was in possession of many 
other stolen articles is relevant, as tending to show that he knew each 
and all of the 4 articles of which he was in possession to be stolen. 

( b ) A is accused of fraudulently delivering to another person a 
counterfeit coin which, at the time when he delivered it, he knew to be 
counterfeit. 

The fact that, at the time of its delivery, A was possessed of a 
number of other pieces of counterfeit coin is relevant. 

The tact that A had been previously convicted of delivering to 
another person as genuine a counterfeit coin knowing it to be counterfeit 
is relevant. 

(c) A sues B for damage done by a dog of B’s which B knew to 
be ferocious. 

The facts that the dog had previously bitten X, Y and Z, and that 
they had made complaints to B, are relevant. 

(, d) The question is, whether A, the acceptor of a bill of exchange, 
knew that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same 
manner before they could have been transmitted to him by the payee 
if the payee had been a real person, is relevant as showing that A 
knew that the payee was a fictitious person. 

(#) A is accused of defaming B by publishing an imputation in¬ 
tended to harm the reputation of B. 

it The fact of previous publications by A respecting B, showing 
ill-will on the part of A towards B is relevant, as proving A’s intention to 
harm B’s reputation by the particular publication in question. 

The facts that there was no previous quarrel between A and B, 
and that A repeated the matter complained of as he heard it, arc rele¬ 
vant, as showing that A did not intend to harm the reputation of B. 
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(f) A is sued by B for fraudulently representing to B that G was 
solvent, whereby B, being induced to trust C, who was insolvent, suffered 
loss. 

The fact that at the time when A represented G to be solvent, G 
wa supposed to be solvent by his neighbours and by persons dealing with 
him, is relevant, as showing that A made the representation in good faith. 

(“) A is sued by B for the price of work done by B, upon a house 
of which A is owner, by the order of C, a contractor. 

A’s defence *s that B’s contract was with C. 

The fact that A paid C for the work in question is relevant, as 
proving that A did, in good faith, make over to G the management of 
the work in question, so that C was in a position to contract with B on 
G’s own account, and not as agent for A. 

{h) A is accused of the dishonest misappropriation of property 
which he had found and the question is whether, when he appropriated 
it, he believed in good faith that the real owner could not be found. 

The lact that public notice of the loss of the property had been 
given in the place where A was, is relevant, as showing that A did not 
in good faith believe that the real owner of the property could not be found. 

The fact that A knew, or had reason to believe that the notice was 
given fraudulently by C, who had heard of the loss of the property and 
wished to set up a false claim to it, is relevant, as showing that the fact 
that A knew of the notice did not disprove A’s good faith. 

(z) A is charged with shooting at B with intent to kill him. In 
order to show A’s intent the fact of A’s of having previously shot at 
B may be proved. 

(j) A is charged with sending threatening letters to B. Threaten¬ 
ing letters previously sent by A*to B may be proved, a* showing the 
intention of letters. 

(k) The question is, whether A has been guilty of cruelty towards 
B, his wife. 

Expressions of their feeling towards each other shortly before or 
after the alleged cruelty arc relevant facts. 

(/) The question is whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms are 
relevant facts. 

(rrc) The question is, what was the state of A’s health at the time 
an assurance on his life was effected. 

Statements made by A as to the state of his health at or near the 
time in question are relevant facts. 

(ti) A sues B for negligence in providing him with a carriage for 
hire not reasonably fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to tnt 

defect of that particular carriage is relevant. # . , 

The fact that B was habitually negligent about the carnages whien 

he let to hire is irrelevant. 
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t 

(o) A is tried for the murder of B by intentionally shooting him 

dead. 

The fact that A on other occasions shot at B is relevant as show¬ 
ing his intention to shoot B. 

The fact that A was in the habit of shooting at people with intent 
to murder them is irrelevant. 


( p ) A is tried for a crime. 

The fact that he said something indicating an intention to commit 
that particular crime is relevant. 

The fact that he said something indicating a genera' disposition to 
commit crimes of that ciass is irrelevant. 

15. When there is a question whether an act was 

accidental or intentional, or done with 
a particular knowledge or intention, 
f acts bearing on ques- the fact that such act formed part of 

l 0 dd«uTor r int^' u>nai a series ’of similar occurrences, in each 

of which the person doing the act was 

concerned, is relevant. 


Illustrations. 


(a) A is accused of burning down his house in order to obtain 
money for which it is insured. 

The facts that A lived in several houses successively each of 
which be insured, in each of which a fire occurred, and after each of 
which fires A received payment from a different insurance office, are 
relevant, as tending to show that the fires were not accidental. 

“ ( b > A is employed to receive money from the debtors of B. It is 

A’s duty to make entries in a book showing the amounts received by him. 
He makes an entry showing that on a particular occasion he received 

less than he really did receive. 

The question is, whether this false entry was accidental or inten¬ 
tional. 

The facts that other entries made by A in the same book are false, 
and that the false entry is in each case in favour of A, are relevant. 


(c) A is accused of fraudulently delivering to B a counterfeit rupee. 
The question is, whether the delivery of the rupee was accidental. 

- J The facts that, soon before or soon after the delivery to B, A 
delivered counterfeit rupees to C, D and E are relevant, as showing that 
the delivery to B was not accidental. 


16. When there is a question whether a particular 
-w , act was done, the existence of any 

Existence of course of course of business, according to which 
business when relevant natura iiy would have been done, IS 

Ba ; relevantfact, 

•frSK fk. -' "' *:' • : f 

-MnJ J-S ;.-w - v • 
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Illustrations. 

(a) The question is whether a particular letter was despatched. 
The facts that it was the ordinary course of business for all letters 

put in a cei'ain place to be carried to the pest, and that that particular 
letter was put in that place are relevant. 

(b) The question is, whether a particular letter reached A. The 
facts that it was posted in due course, and was not returned through 
the Dead Letter Oflice, are relevant. 


Admissions. 

17. An admission is a statement, oral or documen¬ 

tary, whicn suggests any inference as 
Admission defined. to any fact in issue or relevant fact, 

and which is made by any of the per¬ 
sons, and under the circumstances, hereinafter mentioned. 

18. Statements made by a party to the proceeding, 

or by an agent to any such party, whom 
Ad mi; si on by party to the Court regards, under the circums- 

proccedmg or his agent; . r , & ’ . 

tances ol the case, as expressly or im¬ 
pliedly authorised by him to make them, are admissions. 


Statements made by parties to suits suing or sued 

in a representative character, are not 
by suitor in representa- admissions, unless they were made while 

Uvc character; . ? . . \ « -i 

the party making them 

character. 


held that 


Statements made by 


(1) persons who have any proprietary or pecu- 
, . , . niary interest in the subject-matter 

ubjecNmJtt?r Creste m of the proceeding, and who make 

the statement in their character ot 
persons so interested, 


or 


to the 
in the 


suit 

sub- 


(2) persons from whom the parties 
v „ have derived their interest 

by person from whom . _ * r .1 _ „ 

interest dervied. JCGt"IU3rttCr Ol the SUlt^ 

are admissions, if they are made during the continuance 
of the interest of the persons m ak i n g the statements. 
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19 . Statements made by persons whose position 

or liability it is necessary to prove as 
against any party to the suit, are ad¬ 
missions, if such statements would be 
relevant as against such persons in rela¬ 
tion to such position or liability in a suit 
brought by or against them, and if they 
are made whilst the person making them occupies such 
position or is subject to such liability. 


Admission by persons 
whose position must be 
proved as against party 
to suit. 


Illustrations. 

A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from C to B. 

A statement by C that he owed B rent is an admission, and is 
a relevant fact as against A, if A denies that C did owe rent to B. 


20 . Statements made by persons to whom a party 

to the suit has expressly referred for 
Admissions by persons information in reference to a matter 

expressly referred to by . .• ^ j ■ • 

pity to suit in dispute are admissions. 


Illustration. 


The question is whether a horse sold by A to B is sound. A says to 
B — “Go and ask C; C knows all about it, ” C’s statement is an admission. 


21 . Admissions are relevant and may be 

as against the person who makes 
or his representative in interest 
they cannot be proved by or on 
of the person who makes them or 
representative in interest, except 


Proof of admissions aga¬ 
inst person making them, 
and by or on the'r behalf. 


proved 
them, 
; but 
behalf 
by his 
in the 


following cases 


(1) An admission may be proved by or on behalf 
of the person making it, when it is of such a nature that, 
if the person making it were dead, it would be relevant 
as between third persons under section 32. 


(2) An admission may be proved by or on behall 
of the person making it, when it consists of a statement 
of the existence of any state of mind or body relevant or 
in issue, made at or about the time when such state ol 
mind or body existed, and is accompanied by conduct ren - 
dering its falsehood improbable. 
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(3) An admission may be proved by or on behalf of 

the person making it, if it is relevant otherwise than as 
an admission. 

Illustrations. 


{a) The question between A and B is, whether a certain deed is 
or is not forged. A affirms that it is genuine, B that it is forged. 

A may prove a statement by B that the deed is genuine and B 
may prove a statement by A that the deed is forged ; but A cannot 
prove a statement by himself that the deed is genuine, nor can B prove 
a statement by himself that the deed is forged. 


(b) A is accused of a crime committed by him at Srinagar. 

He produces a letter written by himself and dated at Jammu 
on tha t da Y-' and bearing the Jammu post-mark of that day. 

The statement in the date of the letter is admissible because, 
it A were dead, it would be admissible under section 32, clause (2). 


stolen ^ ^ * S accuscd iece * v ' n g stolen goods knowing them to be 

He offers to prove that he refused to sell them below their value. 
A may prove these statements, though they are admissions, be¬ 
cause they arc explanatory of conduct influenced by facts in issue. 


(d) A is accused of fraudulently having in his possession coun- 
terleit coin which he knew to be counterfeit. 

He oTers to prove that he asked a skilful person to examine the 
coin as he doubted whether it was counterfeit or not, and that person 
did examine it and told him it was genuine. 

A may prove these facts for the reasons stated in the last 
preceding illustration. 


22* Oral admission as to the contents of a document 
. . are not relevant, unless and until the 

as to comer.'^cf'doc™' P art y proposing to prove them shows 
ments arc relevant. that he is entitled to give secondary evi¬ 
dence of the contents of such document 
under the rules hereinafter contained, or unless the genu¬ 
ineness of a document produced is in question. 


23. In civil cases no admission is relevant, if it is 

made either upon an express condition 

Admissions in civil cas- that evidence of it is not to be given, 
cs when relevant or under circumstances from which the 

Court can infer that the parties agreed 

together that evidence of it should not be given. 

Explanation.— Nothing in this section shall be taken 
to exempt any barrister, pleader, attorney or vakil from 
giving evidence of any matter of which he may be compet¬ 
ed to give evidence under section 126. 
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24 , \ confession made by an accused person is 

irrelevant in a criminal proceeding, if 
the making of the confession appears 
. Confession caused by the Court to have been caused by 

promise, when irrelevant any inducement, threat or promise 
m criminal proceedings. having reference to the charge against 

the accused person, proceeding from 
a person in authority and sufficient in the opinion of the 
Court, to give the accused person grounds which would 
appear to him reasonable for supposing that by making 
it he would gain any advantage or a^oid any evil of a 
temporal nature in reference to the proceedings against 
him. 


25. No confession made to a police officer shall be 

~ proved as against a person accused of 

Confession to police r rp 

officer not to be proved, any Otience. 

26. No confession made by any person whilst he is 

in the custody of a police officer, unless 
it be made in the immediate presence 
Confession by accused Q f a Magistrate, shall be proved as 

while in custody of police . . ° . 

not to be proved against against SUCh person. 

him. 


27. Provided that, when any fact is deposed to as 

discovered in consequence of information 
. How much of informa- received from a person accused of any 

“ y ei £ d £oTcd aCCU ' offence, in the custody of a police 

officer, so much of such information, 
whether it amounts to a confession or not, as relates dis¬ 
tinctly to the fact thereby discovered, mav he proved. 

28. If such a confession as is referred to in section 

24 is made after the impression caused 

remova^of Tmpressi^ by any such inducement, threat or pro- 

caused by inducement, m ise has, in the opinion of the Court, 

Uueat or promise, relev- fuUy remove d, it is relevant. 

29. If such a confession is otherwise relevant, it does 

not become irrelevant merely because 
Confession otherwise ic- it was made under a promise of secrecy, 

levant because of'prfjrnise^" or in consequence of a deception prac 
of secrecy, etc. tised on the accused person tor the 

purpose of obtaining it, or when he 
Was drunk, or because it was made in answer to questions 
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which he need not have answered, whatever may have 
been the form of those questions, or because he was not 
warned that he was not bound to make such confession, 
and that evidence of it might be given against him. 

30 When more persons than one are being tried 

jointly ior the same offence, and a con¬ 
fession made by one of such persons 
affecting himself and some other of such 
persons is proved, the Court may take 
into consideration such confession as 
against such other person as well as 
against the person who makes such confession. 


Considerate jn of proved 
confession affecting per¬ 
son making it and others 
jointly under trial for 
same offence. 


Explanation. —“Offence,” as used in this section, 
includes the abetment of, or attempt to commit, the 
offence. 

Illustrations. 

(a) A and B are jointly tried for the murder of G. It is proved 
that A said-—“B and I murdered C.” The Court may consider the 
effect of this confession as against B. 

(b) A is on his trial for the murder of C. There is evidence to 
show that G was murdered by A and B, and that B said — ‘‘A and 1 
murdered C.” 

This statement may not be taken into consideration by the 
Court against A, as B is not being jointly tried. 

31. Admissions are not conclusive proof of the matters 

admitted but they may operate as 

Admissions not condusi- cs r co PP le3 under the provisions herein- 
vc proof, bat may estop, after contained* 


Statements by persons who cannot be clalled as Witnesses. 

32 Statements, written or verbal, of relevant facts 

made by a person who is deadj or who 
t ta « ment cann °t be found, or who has become 
who is dead or cannot b incapable of giving evidence, or wnose 
found, etc, relevant. attendance cannot be procured without 

an amount of delay or expense which 
under the circumstances of the case appears to the Court 
unreasonable, are themselves relevant facts in the follow¬ 
ing cases :— 

(1) When the statement is made by a person as to 

the cause of his death, or as to any of 

of^d^'th^ rc ^ atesto cau$e the circumstances of the transaction 

which resulted in his death, in cases 
in which the cause of that person’s death comes into ques¬ 
tion. 
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Such statements are relevant whether the person 
who made them was or was not, at the time when they 
were made, under expectation of death, and whatever 
may be the nature of the proceeding in which the cause 
of his death comes into question. 


(2) When the statement was made by such person 

in the ordinary course of business, and 

or is made in course of in particular when it consists of any 
justness; * i j i i • 

entry or memorandum made by him 

j * 

in books kept in the ordinary course 
of business, or in the discharge of professional duty ; or 
of an acknowledgment written or signed by him of the 
receipt of money, goods, securities or property of any kind: 
or of a document used in commerce written or signed 
by him ; or of the date of a letter or other document 
usually dated, written or signed by him. 


(3) When the statement is against the pecuniary 

or against interest of or proprietary interest of the person 
maker; making it, or when, if true, it would 

expose him or would have exposed him to a criminal 

prosecution or to a suit for damages. 


(4) When the statement gives the opinion of any 

such person, as to the existence of any 

pub.if^rr.o™,o 0 r public right or custom or matter of 
matters of general in- public or general interest, ol the exis- 
tcrcst; tence of which, if it existed, he would 

have been likely to be aware, and when such statement 
was made before any controversy as to such right, custom 
or matter has arisen. 


(5) When the statement relates to the existence 

of any relationship bv blood, marriage 
or relates to existence adoption between persons as to whose 
Of relationship; relationship by blood, marriage or 

tion the person making the statement had special 
of knowledge, and when the statement was made 
the question in dispute was raised. 


adop- 

means 

before 


(6) When the statement relates to the existence of 

any relationship by blood, marriage or 

or is made in will or dc d adoption between persons deceased, 
relating to family affairs; and ig mac Je in any will or deed rela- 

ing to the affairs of the family to which any such deceased 


I 
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person belonged, or in any family pedigree, or upon any 
tombstone, family portrait or other thing on which such 
statements are usually made, and when such statement was 
made before the question in dispute was raised. 


(7) When 


or in document relating 
to transaction mentioned 
in section 13, clause (a): 


the statement is contained in any deed, 
will or other document which relates to 
any such transaction as is mentioned in 
section 13, clause ( a ). 


(8) When the statement was made by a number of 

persons, and expressed feelings or im- 
or ls m<u . le b >' several p rcss i ons on their part relevant to the 

persons and expresses lc- 1 . . r 

clings relevant to matter matter in question, 
in question. 


\iluslralwns . 

(a) The question is, whether A was murdered by B; or 

A dies of injuries received in a transaction in the course of which 
she was ravished. The question is whether she was ravished by B; or 

The question is, whether A was killed by B under such circum¬ 
stances that a suit wou'd lie against B by A’s widow. 

Statements made by A as to the cause of'his or her death, referr¬ 
ing respectively to the murder, the rape and the actionable wrong under 
consideration are relevant facts. 

( b ) The question is aS to the date of A’s birth. 

An entry in the diary of a deceased surgeon regulaly kept in the 
course of business, stating that, on a given day he attended A’s mother 
and delivered her of a son, is a relevant fact. 

(c) The question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept 

in the course of business, that on a given day the solicitor attended 
A at a place mentioned, in Calcutta, for the purpose of conferring with 
him upon specified business, is a relevant fact. 

( d ) The question is, whether rent was paid to A for certain land. 

A letter from A’s deceased agent to A saying that he had received 

the rent on A’s account and held it at A’s orders, is a relevant fact. 

C e ) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them 
under such circumstances that the celebration would be a crime is relevant. 

(/) The question is, whether A, a person who cannot be found, 
wrote a letter on a certain day. The fact that a letter written by him 
is dated on that day is relevant. 
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(g) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the road 
was public, is a relevant fact. 

(A) The question is, what was the price of grain on a certain 
day in a particular market. A statement of the price, made by a de¬ 
ceased Banya in the o> dinai y course of his business, is a relevant fact. 

(i) The question is, whether A, who is dead, was the father of B. 

A statement by A that B was his son, is a relevant fact. 

(j) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the 
birth of A on a given day, is a relevant fact. 

( k ) The question is, whether, and when, A and B were married. 

An entry in a memorandum-book by C the deceased father of B, 

of his daughter, marriage with A on a given date, is a relevant fact. 

(/) A sues B for a libel expressed in a painted caricature ex¬ 
posed in a shop window. The question is as to the similarity of the 
caricature and its libellous character. The remarks of a crowd of 
spectators on these points may be proved. 

33. Evidence given by a witness in a judicial proceed¬ 
ing, or before any persons authorised 
.by law to take it, is relevant for the pur- 

idenoffbr^ proving in sub pose of proving, in a subsequent judicial 
«equcnt proceeding, the proceeding, or in a later stage of the 

22d. ° f f “ cts ,hcr ' in fame judicial proceeding, the truth of 

the facts which it states, when the 
witness is dead Or cannot be found, or is incapable of 
giving evidence, or is kept out of the way by the adverse 
party, or if his presence cannot be obtained without an 
. amount of delay or expense which, under the circum¬ 
stances of the case, the Court considers unreasonable : 

Provided— 

that the proceeding was between the same parties or 
their representatives in interest ; 

that the adverse party in the first proceeding had 
the right and opportunity to cross-examine ; 

that the questions in issue were substantially the same 
in the first as in the second proceeding. 

Explanation. —A criminal trial or inquiry shall be 
deemed to be a proceeding between the prosecutor and 
the accused within the meaning of this section. 
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Slalertr nt\ made under Special Circumstances. 

34. Entries in books of account, regularly kept in the 

course of business, are relevant when¬ 
ce ni n t r * \v}iri. 1 * 3 *'*'(\ 0 f , ac ’ cvcr they refer to a matter into which 

the Court has to inquire, but such state¬ 
ments shall not alone be sufficient evidence to charge any 
person with liability. 


Illustration. 

A sues B for Ks. 1,000, and shows entries in his account book 
showing B to he indebted to him to this amount. The entries are re¬ 
levant, but arc not sullicient, without other evidence, to prove the debt. 


35. An entry in any public or other official book, 
... , . register or record, stating a fact in issue 

KcFcvancv ol entry in ° - r i °i 1 it 

public record made in or relevant tact, and made by a public 
performance of duty. servant in the discharge of his official 

duly, or by any oilier person in performance of a duty speci¬ 
ally enjoined by the law of the countrv in which such book, 
register or record is kept, is itself a relevant fact. 


36. Statements of facts in issue or relevant facts, made 

Relevancy of statements in published maps or charts generally 
in maps, char^ and plans, offered for public sale, or in maps or 

plans made under the authority of Government as to matters 
usually represented or stated in such maps, charts or 
plans, are themselves relevant facts. 


37. When the Court has to form an opinion as to 

the existence of any fact of a public 

Relcvancv of statement . ,__. n a 

as to fact of public nature IlcltlirCj ZlTiy StcltCmCllt OI mSClC 

contained in certain Acts recital contained in any Act of Parlia- 

or notifications. ment , [ of the United Kingdom] or in 

any Act or Regulation of any 2 [Indian Administration] 
or of the State or in a notification of the Government appear¬ 
ing in the Gazette of India, or in the Gazette of 3 [Go¬ 
vernment of any State within the Indian Union] or of the 
State or in any printed paper purporting to be the London 
Gazette or the Government Gazette of any colony or posses¬ 
sion of the Queen, is a relevant fact. 


1. Inserted by A. L. O. 2008. . , . . . 

2 Substituted by A. L. O 2008. for ‘British Indian Administration.. 

3. cP ubslituted by A. L O. 2008. for “any British Local Government. 
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38. When the Court lias to form an opinion as to a 
„ . , law of am country, any statement of such 

as to any law contained law contained in a book purporting 
m law-books, to be printed or published under the 

authority of the Government of such country and to contain 
any such law, and any report of a ruling of the Courts of 
such country contained in a book purporting to be a report 
of such rulings, is relevant. 


How much of a Statement is to be proved. 

39. When any statement of which evidence is given 

forms part of a longer statement, or of a 
conversation or part of.an isolated docu- 
what evidence to be ment, or is contained in a document 

forms part *of a cwoversa- which forms part of a book, or of a 
tion, document, book, or connected, series of letters or papers, 

series of letters or papers. ey ^ ( J eilCe s h a U fog given of SO much and 

no more of the statement, conversation, 
document, book or series of letters or 
papers as the Court considers necessary in that particular 
case to the full understanding of the nature and effect of 
the statement, and of the circumstances under which it 
was made. 

Judgments of Courts of Justice when relevant. 


40. The existence of any judgment, order or decree 

which by law prevents any Court from 
Previous judgments taking cognizance of a suit or holding 
s* v “ t “ ial bar a ,econd a trial, is a relevant fact when the ques- 

tion is whether such Court ought to 
take cognizance of such suit or to hold such trial. 


41. A final judgment, order or decree of a compe¬ 
tent Court, in the exercise of probate, 

Relevancy of certain matrimonial or insolvency jurisdic- 

ite.'jSSdicdon. Pr ° bate ’ tion, which confers upon or takes away 

from any person any legal character, or 

which declares any person to be entitled to any such cha- 
• racter, or to be entitled to any specific thing, not as against 
any specified person but absolutely, is relevant when the 
existence of any such legal character, or the title of any 
such person to any such thing, is relevant. 
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Such judgment, order or decree is conclusive proof— 

that any legal character which it confers accrued 
at the time when such judgment, order or decree came 
into operation ; 

that any legal character, to which it declares any 
such person to be entitled, accrued to that person at the 
time when such judgment, order or decree declares it to 
have accrued to that person ; 

that any legal character which it takes away from 
any such person ceased at the time from which such judg¬ 
ment, order or decree declared that it had ceased or should 
cease ; 

and that anything to which it declares any person to 
be so entitled was the property of that person at the time 
from which such judgment, order or decree declares that 
it had been or should be his property. 


42. Judgments, orders or decrees other than those 

mentioned in section 41 are relevant 
Relevancy and effect jf they re late to matters of a public 

decrees, other than those nature relevant to the enquiry ; but 
mentioned in section 4i. suc h judgments, orders or decrees are 

not conclusive proof of that which 

they state. 


Illlustration. 

A sues B for trespass on his land. B alleges the existence of a 
public right-of-way over the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit by A 
against C for a trespass on the same land, in which C alleged the existence 
of the same right-of-way, is relevant, but it is not conclusive proof that the 
right-of-way exists. 


43. Judgments, orders or decrees, other than those 

mentioned in sections 40, 41 and 42, 
are irrelevant, unless the existence of 

til an those mentioned in i-t 1 j j • ^ 

icedons 40 to 42 , when such judgment, order or decree is a 
relevant. fact [ n issue, or is relevant under some 

Other provision of this Act; 
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Illustrations. 

(a) A and B separately sue C for a libel which reflects upon each of 
them. G in each case says that the matter alleged to be libellous is true, 
and the circumstances are such that it is probably true in each case, or 

in neither. 

A obtains a decree against C for damages on the ground that C 
failed to make out his justification. The fact is irrelevant as between B 

and G. 


(b) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A’s wife, but the Court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during 
A’s lifetime. C says that she never was A’s wife. 

The judgment against B is irrelevant as against G. 

(c) A prosecutes B for stealing a cow from him. B is convicted. 
A aftei wards sues C for the cow, which B had sold to him before his 

conviction. As between A and C, the judgment against B is irrelevant. 

( rf ) A has obtained a decree for the possession of land against 

B. C, B’s son, murders A in consequence. 

The existence of the judgment is relevant, as showing motive for a crime. 

f e ) A is charged with theft and with having been previously con¬ 
victed of theft. The previous conviction is relevant as a fact in issue. 

(f) A is tried for the murder of B. The fact that B prosecuted A for 
libel and that A was convicted and sentenced is relevant under section 8 
as showing the motive for the fact in issue. 

44. Anv party to a suit or other proceeding may 

show that any judgment, order or decree 

Fraud or collusion in which is relevant under section 4 J, 
obtaining judgment, or an d which has been proved 

Z° m Cl7olJ ( C0urt - by the’adverse party, was delivered by 

a Court not competent to deliver it, 

or was obtained by fraud oi collusion. 

# 

Opinions of third Persons, when relevant. 

45. When the Court has to form an opinion upon a 

point of foreign law, or of science, or 

Opinion, of cxperis. art, or as to identity of handwriting 

or finger impressions, the opinions upon 

that point of persons specially skilled in such foreign law, 
science or art, or in questions as to identity of handwriting 
or finger impressions are relevant tacts. 

Such persons are called experts. 
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Illustrations. 


(<?) J lit* que^iion is, whether tin- death of A was caused by poison. 
The opinion of exper ts as to the symptoms produced by the poison 
by which A is supposed to have died, are relevant. 


(b) The question is, whether A, at the time of doing a certain act, 
was, by reason of unsoundness of mind, incapable of knowing the nature 
of the art, or that lie was doing what w as either wrong or contrary to law. 


'flic opinions of experts upon the question whether the symptoms 
exhibited by A commonly show' unsoundness of mind, and whether 
such unsoundness ol mind usually renders per sons incapable of knowing 
the na m e of the arts which they do, or of knowing that what they do is 
cither wrong or contrary to law, are relevant. 


(t) 1 he question is. whether a certain document was written by A. 

Another document is produced which is proved or admitted to have been 
written by A. 

1 hr opinions of expo t$ on the question whether the two documents 
written by the same person or by different persons, are relevant. 


were w 


46. Facts, 


F acts bearing upon 
opinions of experts. 


not otherwise relevant, or relevant if they 
support or are inconsistent with the 
opinions of experts, when such opinions 
are relevant. 


Illustrations. 


•Vi V 1 - c l llcstlol > *s, whether A was poisoned by a certain poison. 
... . , e ,ac ! l ' 1at (,f hcr persons, who were poisoned by that poison, 

exhibited certain symptoms which experts affirm or deny to be the symp¬ 
toms of that poison, is relevant. 


(/;) 4 he question is, whether an obstruction to a harbour is caused 
by a certain sea-wall. 

, The fact that other harbours similarly situated in other respects, 
3u w ierc there were no such sea-walls, beean to be obstructed at about 
the same time, is relevant. 


47. When the Court has to form an opinion as to 
. . , the person by whom any document 

writing, whm relevant. u as written or signed, the opinion or 

any person acquainted with the hand- 
writing of the person by whom it is 
supposed to be written or signed that it was or was not 
written or signed by that person, is a relevant fact. 


Explanation.—A person is said to be acquainted with 
the handwriting of another person when he has seen that 
person write, or when he has received documents purpo- 
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rting to be written by that person in answer to documents, 
written by himself or under his authority and addressed 
to that person or when, in the ordinary course of business, 
documents purporting to be written by that person have 
been habitually submitted to him. 


Illustration . 

The question is, whether a given letter is in the handwriting ol 
A, a merchant in London. 

B is a merchant in Srinagar, who has written letters addressed to 
A and received letters purporting to be written by him. C is B’s clerk, 
whose duty it was to examine and file B’s coi respondence.D is B’s broker , 
to whom B habitually submitted the letters purporting to be written by A 
for the purpose of advising with him thereon. 

The opinions of B, C and D on the question whether the letter is 
in the handwriting of A are relevant, though neither B, C nor D evei 
saw A write. 


48. When the Court has to form an opinion as to 

the existence of any general custom or 
right, the opinions, as to the existence 
of such custom or right, of persons who 
would be likely to know of its existence 

if it existed, are relevant. 


Opinion as to exist¬ 
ence of right or custom 
when relevant. 


Explanation. —The expression “general custom or 
right” includes customs or rights common to any consi¬ 
derable class of persons. 


Illustration. 

The right of the villagers of a particular village to use the water of 
a particular well is a general right within the meaning of this section. 

49. When the Court has to form an opinion as to— 

Opinion as to usages, 
tenets etc., when relevant. 

the usages and tenets of any body of men or family, 
the constitution and government of any religious 
or charitable foundation, or 

the meaning of words or terms used in particular 
districts or by particular classes of people, 

the opinions of persons having special means of 
knowledge thereon, are relevant facts. 
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50. When the court has to form an opinion as to the 
_ . . relationship of one person to another, 

,h,? P 'X" n XX" 0 '" thc opinion, expressed by conduct, as 

to the existence of such relationship, 
of any person who, as a member of 
the family or otherwise, has special means of knowledge 
on the subject, is a relevant fact : 

Provided that such opinion shall not be sufficient 
to prove a marriage in prosecutions under sections 494, 
495, 497 or 498 of the Ranbir Penal Code. 

// lustrations. 

(a) I lie question is, whether A and B were married. 

The fact that they were usually received and treated by their 
ii lends as husband and wife, is relevant. 

(b) The question is, whether A was the legitimate son of B. The fact 
that A was always treated as such by members of the family, is relevant. 

51. Whenever the opinion of any living person is 

^ . relevant, the grounds on which such 

when r0 re"evan°t. opin,on opinion is based are also relevant. 

Illustration. 

An expert may give an account of seperjments performed by 
him for the purpose of forming his opinion. 

Character when relevant. 

52. In civil cases the fact that the character of any 

. person concerned is'such as to render 

ter l to C provc Ca conduct I im- P rob able or improbable any conduct 
puted irrelevant. imputed to him is irrelevant, except 

in so far as such character appears 
from facts otherwise relevant. 

53. In criminal proceedings the fact that the person 

viou” good'charactcr ,'X accused is of a good characte r is rele- 
vant. vant. 


54. In criminal proceedings the fact that the accused 

person has a bad character is irrele- 

n cr«l° e vant a »fe C x «p a * Ct m v , ant ’, unless evidence has been given 
reply. * that he has a good character, in wnicn 


case it becomes relevant. 
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Explanation 1.—This section does not apply to cases 
in which the bad character of any person is itself a fact 

in isiue. 

4 

Explanation 2.—A previous conviction is relevant 
as evidence of bad character. 

55 . In civil cases the fact that the character of any 

person is such as to affect the amount 
Character as affecting Q f damages which he ought to receive, 

iimsgci. • 1 

is relevant. 

Explanation.— In sections 52, 53, 54 and 55, the word 
“character” includes both reputation and disposition ; 
but, except as provided in section 54, evidence may be 
given only of general reputation and general disposition, 
and not of particular acts by which reputation or disposi¬ 
tion were shown. 


PART II. 

On Proof. 


CHAPTER III. 

Facts which need not be proved. 

56 . No fact of which the Court will take judicial 

........ . • notice need be proved. 

Fact judicially notice- 1 2 

able need not b* proved. 

57 . The Court shall take judicial notice of the follow- 

F.cu of which Court ^ faCtS =“ 
must take judicial notice. 

' (1) all laws or rules having the force of law now or 

heretofore in force, or hereafter to be in force, in any 
part of i [India] : 

(2) all public Acts passed or hereafter to be passed 
by Parliament 2 [of the United Kingdom] and all local 
and personal Acts directed by Parliament 2 [of the United 
Kingdom] to be judicially noticed : 


1. Substituted by A.L.O. 2008 for “the State.” 

2. inserted by A.L.O. 2008. 
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or 


Air ^ or « n :] ICS ° f War f ° r ' rindian| Arm y 1 2 [^vy or 


% 

fl , rT 3 / !]}. the , course of proceeding of Parliament of 

t ie United Kingdom, of the Constituent Assembly of India 

f hr l , % Stat J c » or Parliament and of the Legislatures 
established under any laws for the time being j n S force in 
a province or in the States :] S 

vere.mfUr 11 ^, 3 ^^ 10 ," - and tbe sign manu al of the So- 
rvifn , ■ H !‘T beln S of tho United Kingdom of 
Great Britain and Ireland ; the accession and the seal 

being®- 1 manUa } ° f the RuIers of th e State for the time 

(6) all seals of which English Courts take judicial 
nonce : the seals of all the Courts in the Statu the seals 

irindia l C cSabfsl "h 4 l Ind , ia,] and ° f a11 Courts out of 

Genemi or anJ T hCd t c' authorit y of the Governor 

of Courts of AH L , ln Council : the seals 

Notaries pllfe n T, and , M ‘ lntime Jurisdiction and of 
otarics Public, and all seals wh:ch any person is autho* 

nsed to use by any Act of Parliament sfof the U ed 

Kingdom] or other Act or Regulation hiving the force 

risecTViise h ’ ah seals which any person is autho- 

law in the sSie 3 ^ ' ^ enactment havi "S lh e force of 

siFmtnr(-? he accession to office, names, titles, functions and 

ublil m 6 PCrS ° nS fillmg for the d me being any 
public office in any part of India, if the fact of 

their appointment to such office is notified in the Gazette 

of India or in the official Gazette of any Local Govern¬ 
ment the accession to office, names, titles, functions and 
signatures of the persons filling for the time being any 
public office in a-iv part of the State • 


(8) the existence, title and national flag of every 
India ]°- S ° Verelgn reco gnized by the 6[Government of 


1. Substituted by A.L.O. 2008, “for Her Majesty’s.” 

2. Substituted by A.L.O. 2008 for “Navy.” 

8 . Clause (4) snbuituted by A.L.O. 2008. 

4. Substituted by A.L.O. 2008 for “British India.” 

5. Inserted by A.L.O. 2008. 

6. Substituted by A.L.O. 2008 for “British Crown”. 





EVIDENCE ACT, 1977 (1920 A.D.) 293 

(9) the divisions of time, the geographical divisions 
of the world, and public festivals, fasts and holidays noti¬ 
fied in the Official Gazette : [ 

(10) the territories under the dominion of the 
1 [Government of India,] the territories included in the 
State : 

(11) the commencement, continuance and termina¬ 
tion of hostilities between the 1 [Government of India] 
and any other State or body of persons : 

(12) the names of the members and officers of the 
Court and of their deputies and subordinate officers and 
assistants, and also of all officers acting in execution of its 
process, and of all ad\ ocates, attorneys, proctors, vakils, 
pleaders and other persons authorised by law to appear 
or act before it : 

(13) t the rule of the road on land or water. 

In all these cases and also on all matters of public his¬ 
tory, literature, science or art, the Court may resort for 
its aid to appropriate books or documents of reference. 

If the Court is called upon by any person to take 
judicial notice of anv fact, it may refuse to do so unless 
and until such person produces any such book or document 
as it may consider necessary to enable it to do so. 

58 . No fact need be proved in any proceeding which 

the parties thereto or their agents agree 
Facts admitted need admit at the hearing, or which, before 
not be proved t h c h ear i n g ? they agree to admit by any 

writing under their hands, or which by 
any rule or pleading in force at the time they are deemed 
to have admitted by their pleadings . 


Provided that the Court may, in its discretion, require 
the facts admitted to be proved otherwise than by such 


admissions. 


t ituted by A.L.O. 2008 for “Bri.fah Crown”. 
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CHAPTER IV. 

Of Oral Evidence. 

59. AH facts, except the contents of documents, may 

Proof of facts by oral ^ 3e P™ved by oral evidence. 

evidence. 


60 . Oral evidence must, in all cases whatever, be 

Oral evidence must be direct , that IS tO Say - 

direct. 

ifit refers to a fact which could be seen, it must be 
the evidence of a witness who says he saw it ; 

i , ^ re ^ ers to a fact which could be heard, it must 

3C the evidence of a witness who says he heard it ; 

ifit refers to a fact which could be perceived bv anv 
other sense or in any other manner, it must be the evi¬ 
dence of a witness who says he perceived it bv that sens 
or in that manner ; 

ifit refers to an opinion or to the grounds on which 
that opinion is held, it must be the evidence of the person 
Wjio nolds that opinion on those grounds : 

Provided that the opinions of experts expressed in 
anv treaties commonly offered for sale, and the grounds on 
which such opinions aie held, may be proved by the pro¬ 
duction of such treaties if the author is dead or cannot be 
found, or has become incapable of giving evidence, or cannot 
be called as a witness without an amount of delay or expense 
which the Court regards as unreasonable : 

Provided also that, if oral evidence refers to the ex¬ 
istence or condition of any material thing other than a 
document, the Court may, ifit thinks fit, require the pro¬ 
duction of such material thing for its inspection. 


CHAPTER V. 

Of Documentary Evidence. 


61 . The contents of documents may be proved either 
Proof of contents of b y P rimal T °r by secondary evidence. 

documents. 
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62 . Primary evidence means the document itself 

# 

„. ., produced for the inspection of the 

Primary evidence. * r 

C.ourt. 


Explanation 1. — Where a document is executed in 
several parts, each part is primary evidence of the docu¬ 
ment. 

Where a document is executed in counterpart, each 
counterpart being executed by one or some of the parties 
only, each counterpart is primary evidence as against the 
parties executing it. 

Explanation 2. — Where a number of documents are 
all made by one uniform process, as in the case of printing, 
lithography or photography, each is primary evidence of the 
contents of the rest ; but, w here they are all copies of a com¬ 
mon original, they are not primary evidence oi the contents 

ot the original. 

Illustration. 


A person is shown to have been in possession of a number of placards, 
all printed at one time from one original. Any one of the 
placards is primary evidence of the contents of any other, but no one of 
them is primary evidence of the contents of the original. 

63 . Secondary evidence means and includes-- 

Secondary evidence. 

(1) certified copies given under the provisions here¬ 
inafter contained ; 

(2) copies made from the original by mechanical 
processes which in themselves insure the accuracy of the 
copy, and copies compared with such copies ; 

(3) copies made from or compared with the original , 

(4) counterparts of documents as against the parties 
who did not execute tnem ; 


(5) oral accounts of the contents of a document 

jjiven by some person who has himself seen it. 

•* • • 

' Illustrations. 

i (a) A photograph of an original is secondary evidence of its con¬ 
tents, though the two have not been compared, if it is proved that the 
thing photographed was the original. 
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(A) A copy, compared with a copy of a letter made by a coovimr 
machine is secondary evidence of the contents of the letter i/it is shown 

"' at U ’ C ™PV by the copying machine wa S made from the orjfnal 

. t / r) A . c °Py. transcribed from a copy, but afterwards compared 
•' 1 , thr on ? ,nal is secondary evidence ; but the copy not so comoared 

s not secondary evidence of the original, although the conv from u 
«t was transcribed was compared with ’the or ifLl WhlCh 

(d) Neither an oral account of a copy compared with the original 

ini an oral account of a photograph or machine-copy of the origiiSl is 
secondary evidence of the original. Py original, is 

64. Documents must be proved by primary evidence 

Proof of documents by e . xce pt in the cases hereinafter men¬ 
tioned. 


primary evidence. 


65. Secondary evidence may be given of the exis- 

Cases in which secon- ment ’ i ° r . C ° lltentS ° f a d ° CU - 

dary evidence relating to ment lr » the lollowing cases :— 

documents may be given. 


K a ) w ^ en ^e original is shown or appears to be in 
tiie possession or power-- 

of the person against whom the document is sought 
to be proved, or of any person out of reach of, 
or not subject to, the process of the Court, 
or of any person legally bound to produce it; 

and when, after the notice mentioned in section 66, 
such person does not produce it ; 

(b) when the existence, condition or contents of 
the original have been proved to be admitted in writing 
by tile person against whom it is proved or by his represen¬ 
tative in interest ; 

( c) when the original has been destroyed or lest, 
or when the party offering evidence of its contents cannot, 
for any other reason not arising from his own default or 
neglect, produce it in reasonable time ; 

(d) when the original is of such a nature as not to 
be easily movable ; 

(g) when the original is a public document within 
the meaning of section 74 ; 
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(f) when the original is a document of which a 
certified copy is permitted by this Act, or by any oilier law 
in force in the State, to be given in evidence ; 

(g) when the originals consist of numerous 
accounts or other documents which cannot conveniently bo 
examined in Court, and the fact to be proved is the 
general result of the whole collection. 

In cases («), (r) and ( d) any secondary evidence of 
the contents of the document is admissible. 

In case (Z>), the written admission is admissible. 

In case (e) or ( f), a certified copy of the document, 
but no other kind of secondary evidence, is admissible. 

In case (g)> evidence may be given as to the general 
result of the documents by any person who lias examined 
them, and who is skilled in the examination of such 
documents. 


66. Secondary evidence of the contents of the docu- 
D . . ments referred to in section C>5, clause (a), 

produce. shall not be given unless the party pro¬ 

posing to give such secondary evidence 
has previously given to the party in whose possession or 
power the document is, or to his attorney or pleader, such 
notice to produce it as is prescribed by law ; and if no 
notice is prescribed by law, then such notice 
as the Court considers reasonable under the circumstances 
of the case : 


Provided that such notice shall not be required in order 
to render secondary evidence admissible in any of the follow¬ 
ing cases, or in any other case in which the Court thinks fit 
•to dispense with it :— 


(1) when the document to be proved is itself a notice; 

(2) when, from the nature of the case, the. adverse 
party must know that he will be required to produce it ; 



(3) when it appears or is proved that the adverse 
has obtained possession of the original by fraud or 
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(4) when the adverse party or his agent has the ori¬ 
ginal in Court ; 

(5) when the adverse party or his agent has admitted 
the loss of the document ; 

(6) when the person in possession of the document 
is out of reach of, or not subject to, the process of the Court. 

67. If a document is alleged to be signed or to have 

been written wholly or in part-by any 
,, , , . . person, the signature or the handwriting 

1 root ol signature and 1 r i r i i • n ^ 

handwriting of person ol so much ol the document as is alleged 
alleged to have signed or to be in that person’s handwriting must 

duccd. oe proved to be in his handwriting. 


68. If a document is required by law to be attested, 

it shall not be used as evidence until one 


Proof ol execution of 
document iequired by 
law to be attested. 


attesting witness at least has been called 
for the purpose of proving its execution, 
arid has been examined as a witness 


if there be an attesting witness alive, and subject to the 
process of the Court and capable of giving evidence : 


i [Provided that it shall not be necessary to call an attest¬ 
ing witness in proof oi the execution of anv document, not 
being a will, which has been registered in accordance with 
the provisions of the Registration Act, 1977, unless its exe¬ 
cution by the person by whom it purports to have been exe¬ 
cuted is specifically denied.] 


Explanation. —The expression “attest” with its gram¬ 
matical variations in this section and in sections 69 to 77, 
both inclusive, and sections 89 and 90 means attest with its 
grammatical variations as provided by section 59 of the 
Transfer of Property Act. 


69. If no such attesting witness can be found, or if the 

document purports to have been exe- 
Proof where no attest- cuted out of the State, it must be proved 
ing witness iound. t ) iat the attestation of one attesting wit¬ 

ness at least is in his handwriting, and that the signature of 
the person executing the document is in the handwriting 

of that person. 


1. Proviso to section 68 added by Regulation I of 1988, Notification 2-L/88 
published in Government Gazette dated 18th Har, 1988. 
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70. The admission of a party to an attested document 

of its execution by himself shall be sufR- 

Admission of execution ci . ent proof of its execution as against 
by party to attested docu- him, though it be a document required 

ment * by law to be attested. 

71. If the attesting witness denies or does not recollect 

the execution of the document, its exe- 

Proof when attesting ca tion mav be proved by other evidence. 

witness denies the ex-e # 1 ' 

cution. 


72. An attested document not required by law to he 

attested may be proved as if it was un- 

Proof of document not attested, 
required by law to be 
attested. 


73. In order to ascertain whether a signature, writing 

or seal is that of the person by whom it 
purports to have been written or made, 
Comparison of signa- anv signature, writing or seal admitted 

others admitted or proved. OT prOVCCl tO tilG S3.tlSlclCilOri OX tllC v^OUrt 

to have been written or made by that person 
may be compared with the one which is to be proved, al¬ 
though that signature, writing or seal has not been produced 
or proved for any other purpose. 

The Court may direct any person present in Court to 
write any words or figures for the purpose of enabling the 
Court to compare the words or figures so written with any 
words or figures alleged to have been written by such 
person. 

This section applies also, with, any necessary ma li l 
cations, to finger-impression. 

- - Public Documents. 

74. The following documents are public documents: 

Public documents. 

(I) documents forming the acts or records ol the 

acts— 

(i) of the sovereign authority, 

(«) of official bodies and tribunals, an i 
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(iii) of public officers, legislative, judicial and ex¬ 
ecutive, whether of the State or of i[any part 
of India or of the Commonwealth] or of a 
foreign country ; 

(2) public records kept in the State of private docu¬ 
ments. 

Private documents. 75. All other documents are private. 

76. Every public officer having the custody of a pub¬ 

lic document, which any person has a 

Certified copies of right to inspect, shall give that person 

public documents. ° , 1 1 „ . ° 1 r 

on demand a copy oi it on payment oi 
the legal fees therefor, together with a certificate written 
at the foot of such copy that it is a true 
copy of such document or part thereof, as the case may be, 
and such certificate shall be dated and subscribed by such 
officer with his name and his official title, and shall be sealed, 
whenever such officer is authorised by law to make use of a 
seal, and such copies so certified shall be called certified 
copies. 

Explanation. Any officer who, by the ordinary course 
of official duty, is authorised to deliver such copies, shall be 
deemed to have the custody of such documents within the 
meaning of this section. 

77. Such certified copies may be produced in proof 

of the contents of the public documents or 

Proof of documents parts of the public documents of which 

=oj5e S 0duC,ion " they purport to be copies. 

78. The following public documents may be proved 

Proof of other official 2S follows 

documents. 

(1) Acts, Regulations, orders or notifications of the 
Executive Government of the State or of 2 [India] in any of 
its departments, or of any 3 [Government of a State within 
the Indian Union] or any department of 3 [Government 
of a State within the Indian Union]— 


by the records of the departments, certified by the 
heads of those departments respectively. 

“Substituted by A.L.O. 2008 for certain words. 

Substituted by A.L.O. 2008 for “British India* • .• 

Substituted by A.L.O. 2008 for “British Indian Local Governmei t 
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or by any document purporting to be printed by or¬ 
der of any such Government : 

2) the proceedings of the Legislatures,— 

by the journals of those bodies iespectively, or by 
published Acts, Regulations or abstracts, or by 
copies purporting to be printed i [by order of 
the Government concerned :"] 

(3) proclamations, orders or regulations issued by 
2 [His Highness, the (Governor) or Kis Majesty] or bv the 
Privy Council, or by any 3 [department of His Majesty’s 
or the Jammu and Kashmir Government],— 

by copies or extracts contained in the London Gazette, 
or purporting to be printed by the King's 
Printer, or in the Jammu and Kashmir Govern¬ 
ment Gazette : 

(4) the Acts, Regulations of the Executive or the 
proceedings of the Legislature of a foreign country,— 

by journals published by their authority, or commonly 
received in that country as such, or by a copy 
certified under the seal of the country or so¬ 
vereign, or by a recognition thereof in some 
4[Central Act of India] : 

(5) the proceedings of a municipal body in the 
State or 5[India],— 

by a copy of such proceedings, certified by the 
legal keeper thereof, or by a printed book 
purporting to be published by the authority of 
such body : 

(6) public documents of any other class in a foreign 
country,— 

by the original, or by a copy certified by the legal 
keeper thereof, with a certificate under the 
seal of a notary public, or of 6[an Indian 
Consul] or diplomatic agent, that the copy is 
duly certified by the officer having the legal 
custody of the original, and upon proof of the 
character of the document according to the 
law of the foreign country. 


1. Substituted by Act X of 2010 for “by order of Government. . 

2. Substituted by Act X of 2010 for “His Highness or His Majesty. 

3. Substituted by Act X of 2010 for “department of H.s Majesty s or His Hisgh- 

ness (^overnmen^.^ ^ Ax0 . 2008 for ‘Public Act of the Governor General of 

5. Substituted by A.L.O. 2008 for British India . 

6. Substituted by A.L.O. 2008 for “a British Consul . 
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Presumption as to 
genuineness of certified 
copies. 


Presumptions as to Documents. 

;9. I lie Court shall presume every document pur¬ 
porting to be a certificate, certified 
copy or other document, which is by 
law declared to be admissible as evi¬ 
dence of any particular fact and which 
purports to be duly certified by an 
officer of the State 1 [or by anv officer in India,! 2 [’* * * *1 
to be genuine : 

Provided that such document is substantially in the 
jorm and purports to be executed in the manner clirected 
by law in that behalf. 

The Court shall also presume that any officer by 
whom any such document purports to be signed or certi¬ 
fied, held, when he signed it, the official character which 
he claims in such paper. 

80 . Whenever any document is produced before 

any Court, purporting to be a record 
or memorandum of the evidence, or of 

doc P um 1 2 3 4 S “nTp™duced a°, an V P art . of the . evidence, given by a 
record of evidence. witness in a judicial proceeding or 

before any officer authorised by law to 
take such evidence or to be a statement or confession by 
any prisoner or accused person, taken in accordance with 
la w, and purporting to be signed by any Judge or Magis¬ 
trate, or by any such offi cer as aforesaid, the Court shall 
presume— 

that the document is genuine ; that any statements 
as to the circumstances under which it was taken, pur¬ 
porting to be made by the person signing it, are true, and 
that such evidence, statement or confession was duly taken. 

81 . The Court shall presume the genuineness of 

every document purporting to be the 
Jammu and Kashmir Government 
Gazette, the London Gazette or the 
GazetteVof India, or the Government 
Gazette of any 3 [Indian] Local Govern¬ 
ment, or of any colony, dependency or 
possession of the British Crown, or to 
be a newspaper or journal, or to be a copy 

of a private Act of Parliament 4[of the United Kingdom] 
printed by the Kings Printer, or of 5 [Act] printed in the 


Presumption as to 
Gazettes, newspapers, 
private Acts of Parlia¬ 
ment and other docu¬ 
ments. 


1. Substituted by A.L.O. 2008 for “by any officer in British India” 

2. Certain words omitted by A.L.O. 2008. 

3. Substituted by A.L.O. 2008 for “British India • 

4. Inserted by A.L.O. 2008. . 

5. Substituted by A.L.O. 2008 for “Regulation 
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Jammu and Kashmir Government Gazette and of every 
document purporting to be a document directed by any law 
to be kept by any person, if such document is kept subs¬ 
tantially in the form required by law and is produced from 
proper custody. 

82 . When any document is produced before any 

Court, purporting to be a document 
which, by the law in force for the time 

document Ptl admiJbl e . in being in England and Ireland, or 
Engiord or India, with- i [India], would be admissible in prool 

signatured ° f ^ ° r of any particular in any Court of justice 

in England or Ireland or i [India], 
without proof of the seal or stamp or signature authenti¬ 
cating it, or of the judicial or official character claimed 
by the person by whom it purports to be signed, the Court 
shall presume that such seal, stamp or signature, is genuine, 
and that the person signing it held, at the time when he 
signed it, the judicial or official character which he claims, 
and the document shall be admissible for the same 
purpose for which it would be admissible in England or 

Ireland or l[India], 

83 . The Court shall presume that maps or plans pur¬ 

porting to be made by the authority of 

Presumption as to maps Government were so made, and are 

or plans made by autho- , ira te * but maos or plans made 

rity of Government. accuidtc , r 

for the purposes oi any cause must be 
proved to be accurate. 

84 . The Court shall presume the genuineness of 

every book purporting to be printed or 

Presumption as to col- published Guilder the fauthority of the 
!££? of demons and Government of any country, and to con - 

tain any of the laws of that counti y, 
and of every book purporting to contain reports of 
decisions of the Courts of such country. 

85 . The Court shall presume that every document 

purporting to be a power of attorney, 
Presumption as to pow- and to have been executed before, and 
era Of attorney. authenticated by, a notary public, or any 

Court, Judge, Magistrate, 2 [Indian] Consul or Vice-Consul, 

or representative 3[* * •] of the Government of India, 

was so executed and authenticated. 


1. 

2 . 
3. 


Substituted by A.L.O. 2008 for “Bntish India". 
Substituted by A.L.O. 2008 for Bntub • _ 0fl 

Words “of His Majesty or omitted by A.L.O. 20U8 
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86 The Court may presume that anv document 

purporting to be a certified 'copv of any 
judicial record of anv country not 

. - r T T • ' - 


Presumption iis to ccr- 
copiVs 

itrdici.il records. 


'iii.d coni.s of foreign 11 ming part of His Majesty’s domi¬ 


nions is genuine and accurate, if the 
document purports to be certified in 
am manner which is certified by any representative of 
" | 1 lie Government of India in or for such country 

!,c the manner commonly in use in that country for 
Hie certification of copies of judicial records 

\n officer who, with respect to any territory or place 
not lornung part of His Majesty’s dominions, is k Political 
Agent therefor, as defined in section 3, 2[clause (31),] of 
f " jcneral Clauses Act, shall, for the purposes of this 
section he deemed to be a representative of the. Govern¬ 
ment of India in and for the country comprising, that 
rerntory or place 


h7 The Court may presume that any book to which 
. it may refer for information on matters 

>.. f .K U .na P ps°"„d a charts° of P ublic . or general interest, and that 

any published map or chart, the state¬ 
ments of which are relevant facts and 
which is produced for its inspection, was written and 
published bv the person and at the time and place, by 
whom or at which it purports to have been written or 

published 


38. The Court may presume that a message, for¬ 
warded from a telegraph office to the 

graphlc^ncssagc*. *° P erson to whom such message purports 

to be addressed, corresponds with a 
message delivered for transmission at 
the office from which the message purports to be sent ; 
but tlie Court shall not make any presumption as to the 
person by whom such message was delivered for trans¬ 
mission 

89 The Court shall presume that every document, 

called for and not produced after notice 
Presumption as to due to produce. was attested,.stamped and 

execution, etc., oi docu- 1 i • i 3 1 • j v 

men is not produced. executed in the manner required by 

law. 


Words “His Majesty or of” omitted by A.L.O. 2008. 
r 5 Substituted by A.L.O. 2008 for “clause (40).” 
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90 Where any document, purporting or proved to 

be thirty years old, is produced from 

cumen^Tthirty years old" ‘^‘V . custody which the Court in the 

particular case considers proper, the 

Court may presume that the signature 
and every other part of such document, which purports 
to be in the handwriting of any particular person, is in 
that person’s handwriting, and, in the case of a docu¬ 
ment executed or attested, that it was duly executed and 
attested by the persons by whom it purports to be executed 
and attested 

Explanation.— Documents are said to be in proper 
custody if they are in the place in which, and under the 
care of the person with whom, they would naturally be ; 
but no custody is improper if it is proved to have had a 
legitimate origin, or if the circumstances of the parti¬ 
cular case are such as to render such an origin probable 

This explanation applies also to section 81. 

Illustrations. 

(a) A has been in possession of landed property for a long time. 
He produces from his custody deeds relating to the land, showing his 
titles to it. The custody is proper. 

(b) A produces deeds relating to landed property of which he is 
the mortgagee. The mortgagor is in possession. The custody is proper. 

( c ) A, a connection of B, produces deeds relating to lands in B’s 

possession which were deposited with him by B for safe custody. The 
custody is proper. • 


CHAPTER VI 

Of the Exclusion of Oral by Documentary 

Evidence. 


91 . When the terms of a contract, or of a grant, or 

of any other disposition of property, 
have been reduced to the form of a do¬ 
cument, and in all cases in which any 
matter is required by law to be reduced 
to the form of a document, no evidence 
shall be given in proof of the terms of 
such contract, grant or other disposition of property, or 
of such matter, except the document itself, or secondary 


Evidence of terms of 
contracts, grants and 
other dispositions of pro¬ 
perty, reduced to form of 
document. 
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evidence of its contents in cases in which secondary evi¬ 
dence is admissible under tne provisions hereinbefore 
contained. 

Exception 1.— When a public officer is required 
by law to be appointed in writing, and when it is shown 
that any particular person has acted as such officer, the 
writing by which he is appointed need not be proved. 

Exception 2.—Wills admitted to probate in 1 [the 
State or any other part of India] mav be proved by the 
probate. 


Explanation 1 .— This section applies equally to cases 
in which the contracts, grants or dispositions of property 
referred to are contained in one document and to cases 
in which they are contained in more documents than 
one. 


Explanation 2.— Where there are more originals 
that one, one original only need be proved. 

Explanation 3. —The statement, in any document 
whatever, of a fact other than the facts referred to_in 
this section, shall not preclude the admission of oral 
evidence as to the same fact. 


Illustrations. 


(«) If a contract be contained in several letters, all the letters in 
which it is contained must be proved. 

• • 

( b ) If a contract is contained in a bill of exchange, the bill of ex¬ 
change must be proved. 

(c) If a bill of exchange is drawn in a set of three, one only need 
be proved. 


(d) A contracts, in writing, with B, for the delivery of indigo 
upon certain terms. The contract mentions the fact that B had paid 
A the price of other indigo contracted for verbally on another occasion. 

Oral evidence is offered that no payment was made for t e 
other indigo. The evidence is admissible. 


(e) A gives B a receipt for money paid by B. 
Oral evidence is offered of the payment. 
The evidence is admissible. 


SiLstiiuttd t) 


/.l.O. £((l fer ‘Tiiliifc hc'iz 


ti iht 


1 . 



1 * 1 *' 
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92 . When the terms of any such contiact, grant or 
.• t other disposition of property, or any 

of^rS l agrccmenL ldenCe matter required by law to be reduced 

1o the form of a document, have been 
proved according to the last section, ho evidence of any 
oral agreement or statement shall be admitted, as bet¬ 
ween the parties to any such instrument or their repre- 
_ sentatives in interest, for the purpose of contradict ing, 
varying, adding to, or substracting from its terms : 


Proviso (1). —Any fact may be proved which would 
invalidate any document, or which would entitle any 
person to any decree or order relating thereto ; such as 
fraud, intimidation, illegality, want of due execution, want 
of capacity in any contracting party, want or failure 
of consideration, or mistake in fact 01 law. 

Proviso (2).—The existence of any separate oral 
agreement as to any matter on which a document is silent, 
and which is not inconsistent with its terms, may be 
proved. In considering whether or not this proviso 
applies, the Court shall have regard to the degree of 
formality of the document. 

Proviso (3).—The existence of any separate oral 

agreement, constituting a condition precedent to the 

attaching of any obligation under any such contract, 

grant or disposition of property, may be proved. 

♦ 

Proviso (4).—The existence of any distinct subse¬ 
quent oral agreement to rescind or modify any such 
contract, grant or disposition of property, may be proved, 
• except in cases in which such contract, grant or dispo¬ 
sition of property is by law required to be in writing, or 
has been registered according to the law in force for the 
time being as to the registration of documents. 

Proviso (5).—Any usage or custom by which inci¬ 
dence not expressly mentioned in any contract are usually 
annexed to contracts of that description, may be prove . 


Prpvided that the annexing of such incident would 
mot be repugnant to, or inconsistent with, the express 

^iiSnS' of the contract. 
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Proviso (6j. —Any fact may be proved which shows 
in what manner the language of a document is related to 
existing facts. 


lllmlralwns. • 


( a ) Omitted. 

( b) A agrees absolutely in writing to pay B Rs. 1,000 on the 
1st March, 1873. The fact that, at the same time an oral agreement 
was made that the money should not be paid till the thirty-first 
March cannot be proved. 

(c) An estate called “the Rampure tea estate” is sold by a deed 
which contains a map of the property sold. The fact that land not 
included in the map had always been regarded as part of the estate 
and was meant to pass by the deed cannot be proved. 

(d) A enters into a written contract with B to work certain 
mines, the property of B, upon certain terms. A was induced to do 
so by a misrepresentation of B’s as to their value. This fact may be 
proved. 


(e) A institutes a suit against B for the specific performance of 
a contract, and also prays that the contract may be reformed as to 
one of its provisions, as that provision was inserted in it by mistake. 
A may prove that such a mistake was made as would by law entitle 
him to have the contract reformed. 

( f) A orders goods of B by a letter in which nothing is said as 
to the time of payment, and accepts the goods on delivery. B sues 
A for the price. A may show that goods were supplied on credit for 
a term still unexpired. 

(g) A sells B a horse and verbally warrants him sound. A 
gives B a paper in these words : ’’Bought of A a horse for Rs. 500.” 
B may prove the .verbal warranty. 

( h ) A hires lodgings of B, and gives a card on which is written— 

’’Rooms. Rs. 200 a month.” A may prove a verbal agreement that 
these terms were to include partial board. • m 

A hires lodgings of B for a year, and a regularly stamped agree¬ 
ment, drawn up by an attorney, is made between them. It is silent 
on the subject of board. A may not prove that board was included 
in the term verbally. 

(i) A applies to B for a debt due to A by sending a receipt 
for the money. B keeps the receipt and does not send the money. 

In a suit for the amount A may prove this. 

• 

. (B A and B make a contract in writing to take effect 
the happening of a certain contingency. The writing is left with B, 
who sues A upon it. A may show the circumstances under which it 

was delivered. 
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93. When the language used in a document is, on 

its face, ambiguous or defective, evi- 

Exciusion of evidence dence mav not be given of facts which 

to explain or amend am i j i ' ;- • i 

piguous document. would show its meaning or supply 

its defects. 


Illustrations. 


(a) A agrees, in writing, to sell a horse to B for Rs. 1,000 or Rs. 
1500, Evidence cannot be given to show which price was to be given. 

l^) A deed contains blanks Evidence cannot be given of facts 
which would show how they were meant to be filled. 

94. When language used in a document is plain in 

itself, and when it applies accurately 
Exclusion of evidence to existing facts, evidence may not be 

?SmentTo e earing given to show that it was not meant 

to apply to such facts. 

Illustration. 

A sells to B, by deed, ’’my estate at Rampur containing 100 Bighas” 

A has an estate at Rampur containing 100 Bighas. Evidence may not 
be given of the fact that the estate meant to be sold was one situated at a 
different place and of a different size. 

95. When language used in a document is plain in 

itself, but is unmeaning in reference to 
Evidence as to docu- existing facts, evidence may be given 

ment unmeaning in rfc- s ^OW that it was Used ill a DCCuliar 

rence to existing facts. 

sense. 

llustrahon. 


A sells to B, by deed, “my house in Calcutta”. 

A had no house in Calcutta, but it appears that he had a house at 
Howrah, of which B had been in possession since the execution of the deed. 

These facts may be pr oved to show that the deed related to the 
house at Howrah. 


Evidence as to applica- 
>n of language which 
n apply to one only of 
veral persons. 


96 'When the facts are such that the language used, 

might have been meant to apply to 
anv one and could not have been meant 
to apply to more than one, of several 
persons or things, evidence may be 
given of facts which show which of those 
it was intended to apply to. 


>ersons or things 
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Illustrations . 

(a) A agrees to sell to B, for Rs. 1,000 ”my white horse”. A 
has two white horses. Evidence may be given of facts which show which 

(b) A agrees to accompany B to Rampur. Evidence may be 

g.ven of facts showing whether Rampur in Rajouri Tehsil or Rampur 
in Baramulla, I ehsil was meant. * 

97. When the language used applies partly to one 

Evidence as to applica- sct °* exiting facts, and partly to another 

lion of language to one of SCt Ot existing facts, but the whole af 
two sets of facts, to nci- if ..- t ® i 5 “ W . / 

thrr of which the whole .' ^ COlTCCtlv to ©ithcr, 

conectSy applies. evidence may be given to show to which 

of the two it was meant to apply. 


Illustration. 

A agrees to sell to B “my land at X in the occupati.n of Y”. 
A has land at X but not in the occupation of Y, and he has land in 
the occupation of Y, but it is not at X. Evidence may be given of faats 
showing which he meant to seU. 

98- Evidence may be given to show the meaning 

Evidence as to meaning Or IlOt Commonly ifltclIL- 

of illegible characters, giule characters, of foreign, obsolete 
clc ' technical, local and provincial ex¬ 

pressions, ol abbreviations and words - used in a peculiar 
sense. 1 

Illustration. 

A, a sculptor, agrees to sell to B, “all my mods”. A has both 
models and modelling tools. Evidence may be given to shew which 
he meant to sell 

99. Persons who are not parties to a document, or 

Who may giveV idence th - eir r ?P rescnt atives in interest, may 
of agreement varying ter- £ lve evidence of any facts tending to show 
ms of document. a contemporaneous agreement vary- 

ing the terms of the document. 


Illustration. 

A and B make a contract in writing that B shall sell A certain 
cotton, to be paid for on delivery. At the same time they make an 
oral agreement that three months credit .shall be given to A. This could 
not be shown as between A and B but it might be shown by C, if it affected 
his interests. 


100.—Omitted. 
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PART III. 

Production and Effect of Evidence. 


CHAPTER VII. 

Of the Burden of Proof. 


101. Whoever desires any Court to give judgment as 
D . f r to any legal right or liability depen- 

Burden of proof* 1 , J P r r - , . , ‘ , 

dent on the existence oi facts winch lie 
asserts, must prove that those facts exist. 


fact, it 


When a person is bound to prove the existence of any 
it is said that the burden of proof lies on that person. 


Illustrations. 


{a) A desires a Court to give judgment that B shall be punished 
for a crime which A says B has committed. 

A must prove that B has committed the crime. 


(b) A desires a Court to give judgment that lie is entitled to 
certain land in the possession of B by reason of facts which he asserts, 
and which B, denies to be true. 

' A must prove the existence of these facts. 


102. The burden of proof in a suit or proceeding lies 

on that person who would fail if no 

.On whom burden of evidence at all were eiven on either 
proof lies. . . 

side. 


Illustrations. 

(a) A sues B for land of which B is in possession, and which, as A 
asserts, was left to A by the will of C, B’s father. 

If no evidence were given on either side, B would be entitled to 

retain his possession. 

Therefore the burden of proof is on A. 

( b) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was 

obtained by fraud, which A denies. 

If no evidence were given on either side, A would succeed as the 

bond is not disputed and the fraud is not proved. 

Therefore the burden of proof is on B. 
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103. The burden cf proof as to any particular fact 

lies on that person who wishes the Court 

Burcim of prooi as to f 0 believe in its existence, unless it is 

particular fact. ■ i i 1 i i 

provided by any law that the proof 
of that fact shall lie on any particuar 

person. 

Illustrations. 

A prosecutes 15 for theft, and wishes the Court to believe that 
15 admitted the theft to C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he 
was elsewhere. He must prove it. 

104. The burden of proving any fact necessary to be 

proved in order to enable any person to 
Burden of proving fact m VC evidence of anv other fact is on the 

to be proved to make evi- ° . . , . . . 

drncc admissible. person who wishes to give such evidence. 

Illustrations. 

(a) A wishes to prove a dying declaration by B. A must prove 
B’s death. 

( b ) A wishes to prove, by secondary evidence, the contents of a 
lost document. 

A must prove that the document has been lost. 


105. When a person is accused of any offence, the 

burden of proving the existence of cir¬ 
cumstances bringing the case within 
any of the General Exceptions in the 
Ranbir Penal Code, or within any 
special exception or proviso contained 
in any other part of tne same Code, or in any law de¬ 
fining the offence, is upon him, and the Court shall pre¬ 
sume the absence of such circumstances. 


Burden of proving that 
case of accused comes 
with in exceptions. 


Illustrations. 

(a) A, accused of murder, alleges that, by reason of unsoundness 
of mind, he did not know the nature of the act. 

The burden of proof is on A. 

( b) A, accused of murder, alleges that, by grave and sudden pro- 
vocaion, he was deprived of the power of self control. 


The burden of proof is on A. 
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(<0 Section 325 of the Ranbir Penal Code provides that who¬ 
ever, except in the case provided for by section 331, voluntarily causes 
grievous hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing grievous Hurt under seen* on 325. 

The burden of proving tlic circumstances bringing the rase nuclei 

section 334 lies on A. 


106. When 

Burden of proving fact 
especially within know- 
l«dge. 


any fact is especially within the know¬ 
ledge of any person, the burden of 
proving that fact is upon him. 


Illustrations. 


(a) When a person does an act with some intention other than 
that which the character and circumstances of the act suggest, the bur¬ 
den of proving that intention is upon him. 

W A is charged with travelling on a railway without a ticket. 
The burden of proving that he had a ticket is on him. 


107. When the question is whether a man is alive 

or dead, and it is shown that lie was 
*ll%J 0 n P k r nZn\o a ]. iw within thirty .years, the burden 

have been alive within OJ pfOVlUg that lie IS dead IS OM t'llO 
thirty ycais. person who affirms it. 


108. Provided that when the question is whether a 

man is aiive or dead, and it. is proved 
that he has not been heard of for seven 
5 ears bv those who would natural! v 
have heard of him if he had been alive, 
the burden of proving that he is alive 
is shifted to the person who affirms it. 


Burden of proving that 
person is alive who has 
not been heard of for 
seven years. 


■ 

109. When 


Burden of proof as to 
relationship in the cases 
of partners, landlord and 
tenant, principal and 
agent. 

is on the person 


the question is whether persons arc part¬ 
ners, landlord and tenant, or principal 
and agent, and it has been shown that 
they have been acting as such, the 
burden of proving that they do not 
stand, or have ceased to stand, to each 
other in those relationships respectively, 
who affirms it. 


110. When tne question is whether any person is 
’ owner of any thing of which he is shown 

Bur««n-of proof as to . , • .» i , r 

•wnarship. to be in possession, the burden ol prov¬ 

ing that he is not the owner is on the 
person who affirms that he is not the owner. 

•'/ * * • 
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111. Where there is a question as to the good faith 

of a transaction between parties, one of 

Proof of pood faith in whom stands to the other in a position 

party is m relation of ac- ot active conticieiice, the burden oi prov- 
tive confidence. ing the good faith of the transaction 

O o 

is on the party who is in a position of 

active confidence. 

Illustrations. 

(a) The good faith of a sale by a client to an attorney is in ques¬ 
tion in a suit brought by the client. The burden of proving the good 
faith of the transaction is on the attorney. 

( b) The good faith of a sale by a son just come of age to a father 
is in question in a suit brought by the son. The burden of proving the 
good faith of the transaction is on the father. 

112. The fact that any person was born during,the 

continuance of a valid mairiage between 
his mother and any man, or within two 
Birth during marriage hundred and eightv davs after its disso- 

macy USIVC pr °° f ° f C81tI " iution, the mother remaining unmarried, 

shall be conclusive proof that he is the 
legitimate son of that man, unless it can be shown that the 
parties to the marriage had no access to each other at any 
time when he could have been begotten. 

113. A notification in the Gazette of India that any 
Proof of cession of ter- pottioii of British territory has been ceded 

r,tory * to any Native State, Prince or Ruler, 

shall be conclusive proof that a valid cession of such ter¬ 
ritory took place at the date mentioned in such notifica- 

tion. 

114. The Court may presume the existence of any 

fact which it thinks likely to have hap- 
Court may presume pe ned, regard being had to the common- 

existence of certain facts. 1 r i . i J .., 4 - 

course of natural events, human conduct 
and public and private business, in their relation to the 
facts of the particular case. 

• • 

Illustrations. \ .j NHin 

The Court may presume— 

(a) that a man who is in possession of stolen goods soon after the 
theft is either the tliief or has received the goods knowing them to be 
stolen, unless he can account for his possession. 
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{h -l that a " recompile is unworthy »f credit, unless he is cnrroh- 
orated in material particulars ; 


(c) that a 
or endorsed for 


bill of exchange, accepted or endorsed, was accepted 
good consideration ; 


. W *}*** a thin S or state of things which has been shown to be in 
existence within a period shorter than that with in which such things or 
state of things usually cease to exist, is still in existence ; 

( e ) that judicial and official acts have been regularly performed ; 

(f) that the common course of business has been followed in parti¬ 
cular cases ; 


(§0 that evidence which could be aud is not produced would, if 
produced, be unfavourable to the person who withholds it ; 

(A) that, if a man refuses to answer a question which he is not 
compelled, to answer by law, the answer, if given, would be unfavourable 
to him ; 

( i ) that when a document creating an obligation is in the hands 
of the obligor, the obligation has been discharged. 

But the Court shall also have regard to such facts as the 
following, in considering whether such maxims do or do not apply to the 
particular case before it : — 

as to Illustration ( a ) —a shop-keeper has in his till a marked rupee 
soon after it was stolen, and c annot account for its possession specifically, 
but is continually receiving i upees in the course of his business : 

as to Illustration ( b) — A, a person of the highest character, is tried 
for causing a man’s death by an act of negligence in ananging certain 
machinery. B, a person of equally good character, who dtso took part 
in the arrangement, describes precisely what was done, and admits and 
explains the common carelessness of A and himself : 

as to Illustration (b )—a crime is committed by several persons. 
A, B and C, three of the criminals, are captured on the spot and kept 
apart from each other. Each gives an account of the crime implicating 
D, and the accounts corroborate each other in such a manner as to render 
previous concert highly improbable : 

as to Illustration (c) —A, the drawer of a bill of exchange, was a 
man of business. B the acceptor, was a young and ignorant person, 
completely under A’s influence : 

as to Illustration (</)—it is proved that a river ran in a certain 
course five years ago, but it is known that there have been floods since 
that time which might change its course : 

“s 

as to Illustration (e) —a judicial act, the regularity of which is in 
question, was performed under exceptional circumstances : 

as to Illustration (f) —the question is, whether a letter was received 
It is shown to have been posted, but the usual course of the post was inter¬ 
rupted by disturbances : 
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as to Illustration ( g )—a man refuses to produce a document which 
would bear on a contract of small importance on which he is sued, but 
which might also injure the feelings and reputation of his family : 

as to Illustration (h) —a man refuses to answer a question which he 
is not compelled by law to answar, but the answer to it might cause loss to 
him in matters unconnected with the matter in relation to which it is asked: 

as to Illustration (i) —a bond is in possession of the obligor, but the 
circumstances of the case are such that he may have stolen it. 

CHAPTER VIII. 

Estoppel. 

115. When one person has, by his declaration, actor 

omission, intentionally caused or per- 
Estoppei. mitted another person to believe a thing 

to be true and to act upon such belief, 
neither he nor his representative shall be allowed, in any 
suit or pioceeding between himself and such person or his 
representative, to deny the truth of that thing. 

Illustration. 

A intentionally and falsely leads B to believe that certain land 
belongs to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set 
aside the sale on the ground that, at the time of the sale, he had no title. 
He must not be allowed to prove his want of title. 

116. No tenant of immovable property, or pei.son 

claiming through such tenant, shall 
Estoppel of tenanti during the continuance of the tenancy, 

- be permitted to deny that the landlord 

of such tenant had, at the beginning of the tenancy, a 
title to such immovable pioperty ; and no person who 

came upon anv immovable property 
.on a in d ^iT 0fpcr ‘ by the licence-of the person in posses'- 

sion thereof shall be permitted to deny 
that such peisori had a title to such possession at the time 
when such licence was given. 

117. No acceptor of a bill of exchange shall be per¬ 

mitted to deny that the drawer had 
authority to draw such bill or to en- 

bilf o7cxch 0 'ng C e?hail« £ 0rSe ** ! V 01 Sha11 

or licensee. be permitted to deny that his bailor 

or licensor had, at the time when the 
bailment or licence commenced, authority to make such 
bailment or grant such licence. 
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Explanation (1) .—The acceptor of a bill of ex¬ 
change may deny that the bill was really drawn by the 
person by whom it purports to have been drawn. 

Explanation (2). - If a bailee delivers the goods 
bailed to a person other than the bailor, he may prove 
that such person had a right to them as against the bailor. 


CHAPTER IX. 
Of Witnesses. 


118. All persons shall be competent to testify unless 

the Court considers that they are pre¬ 
vented from understanding the ques- 
Who may testify. ticuis put to them, or from giving ra¬ 
tional answers to those questions, by 
tender years, extreme old age, disease, whether of body 
or mind, or any other cause of the same kind. 

Explanation.. A lunatic is not incompetent to testify, 

unless he is prevented by his lunacy from understanding 
the questions put to him and giving rational answers to them. 

119. T A witness who is unable to apeak may giye 

his evidence in any other manner in 
which he can make it intelligible, as by 

Dumb witnesses. writing or by signs ’ but such writing 

must be written and the signs made in 
open Court. Evidence so given shall be deemed to be oral 
evidence. 


120. In all civil proceedings the patties to the suit, 

and the husband or wife of any party 
to the suit, shall be competent witnesses. 
In criminal proceedings against any 
person, the husband or wife of such 
person, lespectwelv, shall be a com¬ 


panies to civil suit, and 
their wives or husbands. 
Husband or wife of per¬ 
son under criminal trial. 


petent witness 


121. No Judge or Magistrate shall, except, upon the 

special order of some Oourt to which 
ratof 5 and MagiS ' he is subordinate, be compelled to ans¬ 
wer any questions as to his own conduct 

jn Court as such Judge or Magistrate, or as to anything 


/ 
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winch came to his knowledge in Court as such Judge or. 
Magistrate ; but he may be examined as to other matters 
which occurred in his presence whilst he was so acting. 

Illustrations. 

a) A, on his trial before the Court of Session, says that a deposi¬ 
tion was improperly taken by B, the Magistrate. B cannot be compelled 
(o answer questions as to this, except upon the special order of a superior 
C-ourt. 


<6i A is accused before the Court of Session of having given false 
evidence before B, a Magistrate. B cannot be asked what A said, except 
upon the special order of the superior Court. 

(r ) A is accused before the Court of Session of attempting to murder 
a police ollicer whilst on his trial before B, a Sessions Judge. B may be 
examined as to what occurred. 


122. No person who is or has been married shall be 

compelled to disclose, anv communica- 
rin^rr^ 0 " 5 du ' tion madc to him during marriage by 

any person to w hom he is or has been 
married : nor shall he be permitted to disclose any such 
communication, unless the person who made it, or his 
representative in interest, consents, except in suits between 
married, persons, or proceedings in which one married 
person is prosecuted for any crime committed against 
the other. 

123. No one shall be permitted to give any evidence 

derived from uup »blished official records 
f|v,dc ncc as to affairs relating to any affairs of State, except 

with the permission of the officer at the 
head of the depait.mcnt concerned, who shah give or 
wit hold such permission as he thinks fit. 


• m 

124. No public officer shall be compelled to dis- 

Officiai communica- c £ sc . communications made to him in 
tions. official confidence, when he considers 

that the public interests would suffer bv the disclosure. 


125. No Magistrate or Police officer shall be com¬ 
pelled to say whence he get any infor- 

offence”. com ' > natio; > a* to the commission' of any 

offence, and no Revenue Officer shall 
be compelled to say whence he got any 
information as lo the commission of any oflence 
against the public revenue. 
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Explanation. —“Revenue - officer” in this section 
means any officer employed in or about the business of 
any branch of the public revenue. 

126. No barrister, attorney, pleader or vakil shall 
_ . a * any time be permitted, unless with 

cadom. SSIOnal communi ' his client’s express consent, to disclose 

any communication made to him in 
the course and for the purpose of his employment as 
such barrister, pleader, attorney or vakil, by or on behalf 
of his client, or to state the contents or condition of any 
document with which he has become acquainted in the 
course and for the purpose of his professional employment, 
or to disclose any advice given by him to his client in the 
course and for the purpose of such employment : 

Provided that nothing in this section shall protect 
from disclosure— 

(1) any such communication made in furtherance 
of any illegal purpose : 

(2) any fact obseived by arn barrister, pleader, 
attorney and vakil, in the course of his employment as 
such, showing that any crime or fraud has been committed 
since the commencement of his employment. 

it is immaterial whether the attention oi such barrister, 
pleader, attorney or vakil was or was not directed to such 
fact by or on behalf of his client. 

Explanation. -The obligation stated in this section 
continues after the employment has ceased. 

Illustration*. 

(a) A, a client, says to B, an attorney—“I have committed 
forgery and I wish you to defend me.” 

.As the defence of a man known to be guilty is not a criminal pur¬ 
pose, this communication is protected from disclosure. 

( b ) A, a client, says to B, an attorney—“I wish to obtain posses¬ 
sion of property by the use of a forged deed on which I request you to sue. 

m. "■ <••’.' • ; 

The communication, being made in furtherance of a criminal 
purpose, is not protected from disclosure. 
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(<■> \ being charged with embezzlement, retains B, an attorney, 
t<» (1 < (c 11 ' I l*nii. Tn the course of the proceedings, B observes that an 
rjitry has been made in .Vs account book, charging A with the sum said t« 
fia\e been embezzled, which entry was not in the book at the commence¬ 
ment of his employment. 


I liis being a fact observed by B in the course of his employment, 
showing that a fraud has been committed since the commencement of 
the proceedings, it is not protected from disclosure. 




'!'h ( 

l • # I. 


‘ provisions of section 126 shall apply to inter¬ 
section I2G to app iv «> P rct( ; rs > ar,c ] the cl erks or servants of 
interpret, rs, etc. barristers, pleaders, attorneys and vakils. 


1?^. ff any party to a suit gives evidence therein at 

his own instance or otherwise, he shall 

voV.'i'lucThlg 1 'cvidiilS! by not hr deemed to have consented there¬ 
by to such disclosure as is mentioned in 

seel ion 126 ; and, if any party to a suit 
or proceeding calls any such barrister, pleader, attorney 
°i vaki l as a witness, he shall be deemed to have consented to 
such disclosure only if he questions sush barrister, attorney 
or vakil on matters which, bat for such question, he would 
not be at libertv to disclose. 


129. 


comnui- 
1 c e a 1 


No one shall be compelled to disclose to the 
Court any confidential communication 
which has taken place between him and 
h:s legal professional adviser, unless he 
offers himself ns a witness, in which case 
compelled to disclose any such communications 
as may appear to the Court necessary to be known in order 
to explain any evidence which he has given, but no others. 


Confidential 

locations with 
advisers. 

he mav be 


130. No witness who is not. a party to a suit shall be 

compelled to produce his title-deeds to 

uotA a »y property or any document in virtue 
pjuy. of which ho holds any property as pledgee 

or mortgagee or any document the pro- 

has 
seek- 


or mortgagee or any document tne ] 
cl action ol which might tend to criminate him, unless he 
agreed in writing to produce them with the person si 
ing the production of such deeds or some person through 
whom lie claims. 
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131. No one shall be compelled to produce docu- 

ments in his possession, which anv other 
*cnts dU which ^another' P erS ,° n V/ . 0 r llld bc entitled to refuse ID 

person having possession produce if thev were in his possession, 

<-uid refuse to produce. uri i eS s such last mentioned person con¬ 
sents to their production. 


s 


132. A witness shall not be excused from answerin 

Wintess not ex.used afl >’ question as to anv matter relevant 
from answering on to the matter in issue in any suit or in 

«rirninate hat answcr Wl11 any civil or criminal proceeding, upon 

the ground that the answer to such ques¬ 
tion will criminate, or may tend directly oi indirectly to 
criminate, such witness* or that it will expose, or tend 
directly or indirectly to expose, such witness to a penalty or 
forfeiture of anv kind : 


Proviso. 


Provided that no such answer, which a witness shall 

be compelled to give, shall subject him 
to any arrest or prosecution, or be proved 
against him in any criminal proceeding, except a 
prosecution for giving false evidence by such answer. 

An accomplice shall be a competent witness 
against an accused person ; and a con¬ 
viction is not illegal merely because it 
proceeds upon the uncorroborated 
of an accomplice. 


133. 

Accomplice. 

testimony 


134* No particular number of witnesses shall in any 

case be required for the proof of any 

Number of wititosses. fact. 


CHAPTER X. 

Of the Examination of Witnesses. 

‘ ‘ 135 The order in which witnesses are produced and 

examined shall be regulated by the law 

«? r «ami O n f ati? r n 0d o U f C w?, n . and practice fox the time being relating 
nesses. to civil and criminal procedure res¬ 

pectively, and, in the absence of any such law, by the dis¬ 
cretion of the Court. 
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136. Whcii either party proposes to give evidence: of 

any fact, the Judge may ask the party 
.judge t° decide as to proposing to give the evidence in->what 

manner the alleged fact, if proved, 
would be relevant ; and the Judge shall admit the evidence 
if he thinks that the fact, if proved, would be relevant and 
not otherwise. 

# • • 

Tf the fact proposed to be proved is one of which evi¬ 
dence is admissible only upon proof of some other fact, such, 
last mentioned fact must be proved before evidence is given 
of the fact first mentioned, unless the party undertakes to 
give proof of such fact, and the Court is satisfied with such 
undertaking. 

O 

If the relevancy of one alleged fact depends upon 
another alleged fact being first proved, the Judge may, in 
his discretion, either permit evidence of the first fact to be 
given before the second fact is proved, or require evidence 
to be given of the second fact before evidence is given of the 
first fact. 

Illustrations. 

• • 

• • 

( a ) It is proposed to prove a statement about a relevant fact by a 
person alleged to be dead, which statement is relevant under section 32. 

The fact that the person is dead must be proved by the person pro¬ 
posing to prove the statement, before evidence is given of the statement. 

( b) It is proposed to prove, by a copy, the contents of a document 

said to be lost. • 

The fact that the original is lost must be proved by the personjpro- 
posing to produce the copy before the copy is produced. 

(c) A is accused of receiving stolen property knowing it to have 
been stolen. 

It is proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property. 

The Court may, in its discretion, either require the property to be 
identified before the denial of the possession is proved, or permit the denial 
of possession to be proved before the property is identified. 

(d) It is proposed to prove a fact (A) which is said to have been 
the cause or effect of a fact in issue. There are several intermediate facts 
(B, G and D) which must be shown to exist befor? the fact (A) can be 



923 


EVIDENCE ACT, 1977 (1920 A. D.J 
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regarded as the cause or effect of the fact in issue. Tht Court may either 
permit A to he proved before B, C and D is proved, or may require proof 
of B, C and D before permitting proof of A. 


137. 


Examination -in-chief. 


Fhe examination of a witness by the party who 
calls him shall be called his examinatioti- 
in-chicf.. 


The examination of a witness by the adverse party 
„ . . shall be called his cross-examination. 

Cross-examination. 


The examination of a witness, subsequent to the cross- 
. . examination by the party who called 

e-exammation. him, shall be called his re-examination. 


133. Witnesses shall be first cxamined-in-chief, then 

(jf the adverse party so desires) cross- 
. . examined, then (if the party calling him 

Order of examinations. , x v i ' 

so desires) re-examined. 


The examination and cross-examination .must relate 
to relevant facts but the cross-examination need not be 
confined to the facts to which the witness .testified on his 
examination-in-chief. 


The re-examination shall be directed to the explanation 

of matters referred to in cross-examina- 

Direction of rc-cxamin* ti on • and, if new matter is, by permis- 

nation * • aion of the Court, introduced in re¬ 

examination, the adverse party may 
further cross-examine upon that matter. 


139. A person summoned to produce a . document 

does not become a witness by the meie 

Cross-examination of |' ac t that he produces it and cannot be 

person called to produce cross-exam i nc d unless and until" he is 
«t document. -- - •, * fy f 

called as a witness. A 'V 


140. Witnesses to character may be cross-examined 

Witnesses to character, and re-exarnilicd. " -• 

« 0* w 

141. Anv questions suggesting the answer which tile 

person putting it wishes or expects f to 
Leading questions. receive is called a leading question* 


X 
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142. Leading questions must ,iOt, if objected lo by 

the adverse party, be asked hi an exa- 
when they must not m inarion-in -chief, or in a re-exanrna- b 

be asked. . -it • ’ - 

tion, except with the permission of the 

Court. 

The Court shall permit leading questions as to matters 
which are introductory or undisputed, or which have, in 
its opinion, been already sufficiently moved. 

143. I ,eaciing questions may be asked in cross- 

.... . examination. 

\\ hen they may be * 

asked. 

144. Anv witness mav be asked, whilst under exami- 

nation, whether any contract, grant or 
Evidence as to matters other disposition of property, ns to which 

in writing. , . . F . . 1 1 • 5 . . 

he is giving evidence, was not contained 
in a document, and if he says that it 
was, or if ne is about to make any statement as to the con¬ 
tents of any document which, in the opinion of the Court, 
ought to be pioduced, the adverse party may object to Such 
evidence being giver, until such document is produced, or 
until facts nave been pioved which entitled the paitv who 
called the witness to give secondary evidence of it. 

Explanation— A witness may gi\e oral evidence of 
statements made by other persons about the contents of 
documents if such statements are in themselves relevant 
facts. 

Illustration. 

The question is, whether A assaulted B. 

C deposes that he heard A say to D—“B wrote a letter accusing 
me of theft, and I will be revenged on him.” This statement is relevant, 
as showing A’s motive for the assault, and evidence may be given of 
it, though no other evidence is given about the letter. 

145. A witness may be cross-examineci as t o pre¬ 
vious statements made by him in writ¬ 
ing or reduced into writing, and relevant 
to matters in question, without such 
v/riting being shown to him, or being 

pioved ; but, if it is intended to con¬ 
tradict him by the writing, his attention must, before 
the writing can be proved, be called to those parts of it 
which are to he used for the purpose of contradicting him. 

146. When a witness is cross-examined, he may, in 

Questions lawful in addition to the questions hereinbefore 
cross-examination referied to, be asked any questions 

which tend— 

(1) to test his veracity, 


Cross-examination as 
to previous statements in 
writing. 
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(2) to discover who he is and what is'his position 

in life, or ~ 

(3) to shake his credit, by injuring his character, 
although the answer to such questions might tend diiectly 
or indirectly to criminate him or might expose or tend 
directly or indirectly to expose biin to a penalty oi for¬ 
feits e. 


147* If any such question relates to a matter relevant 

■ to the sv.it or proceeding, the provisions 

When witness to be , • i on i ii l .rt 

compelled to answer. f'l section 132 ?hall appJy thereto. 


148. If any such question 1 elates to a matter not rele¬ 
vant to the suit or proceeding, except 
in so far as it affects the credit of the 
witness by injuring his character, the 
Court shall deecide whether or not the wit¬ 
ness shall be compelled to answer it, 
and may, if it thinks fit, warn the wit¬ 
ness that he is not obliged to answer it. 
discretion, the Court shall have regard 
considerations : — 


Court to decide when 
question shall be as¬ 
ked and when witness 
compelled to answer. 


In exercising its 
to the following 


(1) such questions aie proper if they are of such a 
nature that the truth of the imputation conveyed by them 
would seriously a fleet the opinion of the Court as to the 
credibility of the witness on the matter to which he testifies: 

(2) such questions are improper if the imputation 
which they convey relates to matteis so remote in time, or of 
such a character, that the truth of the imputation would not 
affect, or woulo. affect in a slight degree, the opinion of the 
Court as to the credibility of the witness on the matter to 
which he testifies : 

(3) such questions are improper if there is a great 
disproportion between the importance of the imputation 
made against the witness’s character and the importance 

of his evidence : 

(4) the Court may, if it sees fit, draw, from the wit¬ 
ness’s refusal to answer, tne inference that the answer if given 
would be unfavourable. 
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149. No such question.- as is referred to in section 148 

ought to be asked, unless the person 
Question not to be as king it has reasonable grounds for 

able grounds. thinKing tiicit trie imputation which it 

convevs is well-founded. 

Illustrations. 


(a) A barrister is instructed by an attorney r or vakil*that arl 
important witness is a dakait. This is a reasonable ground for asking 
the witness whether lie is a dakait. 

(1?) A pleader is informed by a person in Court that an important 
witness is a dakait. The informant, on being questioned by the pleader, 
gives satisfactory reasons for his statement. This is a reasonable 
ground for asking the witness whether he is a dakait. 

(c) A witness, of whom nothing whatever is known, is asked at 
random whether he is a dakait. There are here no reasonable grounds 
for the question . 

(d) A witness, of whom nothing whatever is known, being ques¬ 
tioned as to his mode of life and means of living, gives unsatisfactory 
answeis. This may be a reasonable ground for asking him if he is a 
dakait. 


150. Tf' the Court is of opinion that any such question 

was asked without reasonable grounds, 
Procedure of Court in it mav, if it was asked by anv banister, 

case oi question being , j' _i 

asked without reasonable pleader or vakil, report the circumstances 

grounds. of the case to the High Court. 


151. The Court may forbid any questions or inquiries 

which it regards as indecent or esanda- 

Indecent and scanda- lous, although such questions or in- 
lous questions. quiries may have some beating on the 

questions before the Court, unless they 
relate to facts in issue, or to matters necessary to,be known 
in order to determine whether or not the facts in issue 
existed. 


152. The Court shall forbid any question which 

ins?k CS . t J 0 annoy Cndcd l ° appears to it to intended to insult or 

annoy, or which, though proper in it¬ 
self, appears to the Court needlessly offensive in form. 

153. When u witness has been asked and has an¬ 

swered any question which is relevant to 
Exdwion ° f evidence the inquiry only in so far as it tends to 

questions testing v»ra- snake his credit by injuring his charac- 
cit y ter, no evidence shall be given to contra¬ 

dict him : but, if, he answers falsely, he may afterwards be 
charged with giving false evidence. 
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tor 

.Exception I.—-If a witness is asked whether lie has 
been previously convicted of any crime and denies it, evide¬ 
nce may be given of his previous conviction. 


fcjXGEPTiON 2. If a witness is asked any question 
tending to impeach his impartiality and answers it by 
denying the facts suggested, he may be contradicted. 


Illustrations. 

{a) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a former transaction, he had 
not made a fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

( b ) A witness is asked whether he was not dismissed from a 
situation for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dishon«sty. 

The evidence is not admissible. 

( c) A affirms that on a certain day he saw B at Jammu. A is 
asked whether he himself was not on that day at Srinagar. He denies it. 

Evidence is offered to show that A was on that day at Srinagar., 

The evidence is admissible, not as contradicting A on a fact which 
affects his credit, but as contradicting the alleged fact the B was seen 
on the day in question in Jammu. 

In each of these cases the witness might, if his denial was false, 
be charged with giving false evidence. 

(d) A is asked whether his family has not had a blood-feud with 
the family of B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the 
question tends to impeach his impartiality. 


154. The Court may, in its discretion, permit the 
Question by party to person who calls a witness to put anv 
his own witness. A quCs iions to him which might be put in 

cross-examination by the adverse party. 

The credit of a witness may be impeached in 
the following wavs by the adverse party, 

ripcaching credit of nr with the CO nsent of the Court, by 


ness. 


party who 


or, 

calls him :— 


(T by the evidence of persons who testify that they, 
from their knowledge of the witness, believe him to be 
Unworthy of credit ; 
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(2) by proof that the witness has been bribed, or 
has accepted the ofr’c* of a bribe, or has received any other 
corrupt inducement to give his evidence , 

(3) by proof of former statements inconsistent with 
any part of his evidence wh.ch is liable to be contradicted; 

i 4-) when a man is p, < scouted for rape or an attempe 
to ravish, it ma\ be shown that the prosecutrix was of gene¬ 
rally immoral character 


Explanation. —A witness declaring another witness 
to be unworthy of credit may not, upon his cxamination- 
in-cnief, give reasons for his belief, but he may be asked 
his iea«ous in cross-examination, and the answers which he 
give* cannot be contradicted, though,if they are false, he may 
afte; wards be cl at god with giving false evidence. 

Illustrations. 

(. a ) A sues B for the price of goods sold and delivered to B. C 
says that A deliveied the goods to B. 

Evidence is offered to show that, on a previous o«casion, he 
said that he had not delivered the goods to B. 

The evidence is admissible. 

(b) A is indicted for the murder of B. 

Csays that B, when dying, declared that A had given B 
the wound of wnich he died. 

Evidence is offered to show that, on a pervious occasion, G said 
that the/wound was not given by A or in his presence. 

The evidence is admissible. 


156. When a witness whom it is inteiidoG to corro¬ 
borate gives evidence of any relevant 
fact, he may be questioned as to any other 
circumstances whica he observed at or 
neat to the time or place at which such 
. relevant fact occurred, if the Court is 
ol opinion that such circumstances, if p;ovcd, would coiro- 
boiatc the testimony of the witness as to vhe relevant fact 
which he testifies. 


Questions tending to 
corroborate evidence of 
relevant fact admissible. 


Illustration. 


A, an accomplice, gives an account of a robbery in which he took ~ 
part. He describes various incidents unconnected with the robbery 
which occurred on his way to and from the place where it was committed. 

Independent evidence of these facts may be given ki order to 
corroborate his evidence as to the robbery itself. 
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157. 


Former statements of 
witness may be proved to 
corroborate atcr testi¬ 
mony as to same fact. 


be proved. 


In order to corroborate the testimony of a wit¬ 
ness, any former statement made by 
such witness relating to the same fact at 
or about the time when the fact took 
place, or before any authority legally 
competent to investigate the fact, may 


158, Whenever any statement, lelevant under section 

What matters m a , be 32 or , 33 >. j s proved, all matteis may he 
proved in connection with proved either in order to contradict or 
proved statement reie- to corroborate it, or iii order to imoeach 

33 . or confirm the credit of the person by 

whom It was made, which might have 
been proved if that person had been called as a witness 
and had denied upon cross-examination the truth of the 
matters suggested. 

9 

159, A witness may, while under examination, refresh 

his memory by referring to any writing 
made by himself at the time of the tran- 
Refreshing memory. saction concerning v,liich he is questioned, 

i or so soon afterwards that the Court con¬ 
siders it likely that the transaction was at the time fresh in 
his memory. 


The witness may also refer to any such writing made 
by any other person, and read by the witness within the 
time aforesaid, if when he read he knew it to be correct. 


Whenever a witness may refiesli his memory by refe¬ 
rence to any document, he may, with the 
When witness may use permission of the Court, refer to a copy 

copy of document to re- 1 r y T , 1 ' 

fresh memory. OI SUCll QOCLimcrii. • 


Provided the Court be satisfied that there is sufficient 
reason for the non-production of the original. 


An expert may refresh his memory by reference to 
professional treatises. 

160. A witness may also testify to facts mentioned in 

any such document as is mentioned in 
Testimony to facts section 159, although he has no specific 

menuoned^n .ccSoHsS! recollection of the facts themselves, if he 
( t is sure that the facts were correctly re¬ 

corded iii the document. 


930 


EVIDENCE ACT, 1977 (1920 A.D.) 

Illustration. 


A book-keeper may testify to facts recorded by him in books 
regularly kept in the course of business, if he knows that the books 
were correctly kept, although he has forgotten the particular transac¬ 
tions entered. 


161. Any writing referred to under the provisions of 

the two last preceding sections must be 
Right of adverse party produced and shown to the adverse 

as to writing used to 1 ... , . . . 

refresh memory. party ii he requires it: such party may, 

if he pleases, cross-examine the witness 

thereupon. 

162. A witness summoned to produce a document 

shall, if it is in his possession or power, 

Production of documents, bring it to Court, notwithstanding any 

objection which there may be to its pro¬ 
duction or its admissibility. The validity of any such ob¬ 
jection shall be decided on by the Court. 

The Couit, if it sees fit, may inspect the document, 
unless it refers to matters of State, or take other evidence to 
enable it to determine on its admissibility. 

If for such a purpose it is necessary to cause any docu¬ 
ment to be translated, the Court may, 
Translation of docu- {f fo thinks fit, direct the translator to 

keep the contents secret, unless the docu¬ 
ment is to be given in evidence, and, if the inteipreter 
disobeys such direction, he shall be held to have committed 
an offence under section 166 of the Ranbir Penal Code. 

163. When a party calls for a document which he has 

given the other party notice to produce, 
Giving, as evidence, of an( j sac h document is produced and ins- 

produced on notice. pectcd by the party calling for its pro- 

duction, he is bound to give it as evidence 
if the party producing it requites him to do so. 


164. When a party refuses to produce a document 

which he has had notice to produce, he 

Using, as evidence, of ca nnot after war ds use the document as 

whiS 1C was Pr refused 1 on evidence without the consent of the other 

party or the order of the Court. 


notice. 
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Illustration. 


A sues B on an agreement and gives B notice to produce it. At 
the trial A calls for the document and B refuses to produce it. A gives 
secondary evidence of its contents. B seeks to produce the document 
itself to contradict the secondary evidence given by A. or in order to 
show that the agreement is not stamped. He cannot do so. 


165. The Judge may, in order to discover or to obtain 

proper proof of relevant facts, ask any 
Judge's power to put question he pleases, in anv form, at anv 

auction. time, ot anv witness, or ol the parties 

about any fact relevant 01 irrelevant ; 
and may order tae production of any document or thing: 
and neither the parties nor their agents shall be entitled to 
make any objection to any such question or order, nor, 
without the leave of the Court, to cross-examine any witness 
upon any answer given in reply to any such question : 

Provided that the judgment mast be based upon facts 
declared by this Act to be relevant, and duly proved : 

Provided also thai this section shall not authorise any 
Judge to compel any wiiness 10 answer any question or to 
produce any document which such witness would be en¬ 
titled to refuse to answer or produce under sections 121 to 
131, both inclusive, if the question were asked or the docu¬ 
ment were called for by the adverse partv ; nor shall the 
Judge ask any question which it would be improper for any 
other person 10 ask under section M3 or 149 ; nor shall he 
dispense with primary evidence of any document, except 
in the cases hereinbefore excepted. 


166. In cases tried with assessors, assessors may put 

any questions to the witnesses, through 
pu! OW qu^do“’ C “ 0r! ‘ a or by leave of the Judge, which the Judge 
himself might put and which he considers proper. 


CHAPTER XI. 

Of Improper Admission and Rejection of 

Evidence. 

167. The improper admission or rejection of evidence 

shall not be ground of itself for a new 
N« new trial for im^ro- trial or reversal of any decision in any 
£ “.SncT rcjcc - case, if it snail appear to the Court before 

which such objection is raised that, inde¬ 
pendently of the evidence objected to and admitted, there 
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was sufficient evidence to justify the decision, or that, if the 
rejected evidence had been received, it ought not to have 
varied the decision. 
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THE EASEMENTS ACT, (1977 (1920 A. D.) 
Act No. XIV of 1977. 


[Sanctioned by His Highness the Maharaja Sahib Bahadur 
per Chief Minister's endorsement No. 8372, dated 1 \th September , 
1920 read with State Council Resolution No. I , dated 8th April , 
1925. (Notification No. 14-L/81).] 

An Act to define and amend the Law relating 
to Easements and Licences. 


Whf.reas it is expedient to define and amend the law 

relating to easements and licences ; It 
Preamble. is h crc bv enacted . as follows :— 


Preliminary. 


1. (1) This Act may be called the Easements 

Short tiile, extent and Act 1977 

commencement. ' } 


(2) It extends to whole of Jammu and Kashmir 
State. It shall come into force on the 1st dav of Baisakh, 
1978. 

2. Nothing herein contained shall be deemed to affect 

any law not hereby expressly repealed; 
Savin s s - or to derogate from— 

(a) any right of the Government to regulate the 
collection, retention and distribution of the water of rivers 
and streams flowing in natural channels, and of natural 
lakes and ponds, or of the water flowing, collected, retained 
or distributed in or by any channel or other work cons¬ 
tructed at the public expense for irrigation ; 

( b ) any customary or other right (not being a 
licence) in or over immovable property which the Govern¬ 
ment, the public or any person may possess irrespective 
of other immovable property ; or 

(c) any right acquired, or arising out of a relation 
created, before this Act comes into force. 


Omitted. 
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CHAPTER T. 

Of Easements Generally. 

4. An easement is a right which the owner or occu¬ 
pier of certain land possesses, as such, 

“Easement” defined. f or th e beneficial enjoyment of that 

land, to do and continue, to do some¬ 
thing, or to prevent and continue to 
prevent something hemg done, in or upon, or in respect of, 
certain other land not his own. 

The land for the beneficial enjoyment of which the 
^ J right exists is called the dominant 

heritages and owners. AT T e> and the ownei or occupier 

thereof the dominant owner ; the land 
on which the liability is imposed is called 
the servient heritage, and the owner or occupier thereof 
the servient owner. 

Explanation. —In the first and second clauses of 
this section, the expression “land” includes also things 
permanently attached to the earth : the expression “benefi- 
-cial enjoyment'* includes also possible convenience, re¬ 
mote advantage, and even a mere amenity : and the ex¬ 
pression “to do something” includes removal and appropria¬ 
tion by the dominant owner, for the beneficial enjoyment 
of the dominant heritage, of any part of the soil of the 
servient heritage or anything growing or subsisting thereon. 

Illustrations. 

(a) A, as the owner of a certain house, has a right of way thither 
over his neighbour B’s land for purposes connected with the beneficial 
enjoyment of the house. This is an easement. 

( b) A, as the owner of a certain house, has the right to go on his 
neighbour B’s land, and to take water for the purposes of his house¬ 
hold out of a spring therein. This is an easment. 

(c) A, as the owner of a certain house has the right to conduct 
water from B’s stream to supply the fountains in the garden attached 
to the house This is an easement. 

(d) A, as the owner of a certain house and farm, has the right 
to graze a certain number of his own cattle on B’s field, or to take, for 
the purpose of being used in the house, by himself, his family,, guests, 
lodgers and servants, water or fish out of C’s tank, or timber out of 
D’s wood or to use, for the purpose of manuring his land, the leaves 

ty'ib’i hi /5 foil?* fr j n the trees on E,’ land. These are easements. 
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{e) A dedicates to the public the right to occupy the surface of 
certain land for the purpose of passing and re-passing. This right is 
not an easement. 

(/) A is bound to cleanse a watercourse running through his 
land and keep it free from obstruction for the benefit of B, a lower riparian 
owner. This is not an easement. 


5. Easements are either continuous or discontinuous, 
nuom n, ap;rrct. disc °a n nd a PP arent or non-apparent. 

non-apparent, casements. 


A continuous casement is one whose enjoyment is, 
or may be, continual without the act of man. 


A discontinuous casement is one that needs the act of 
man for its enjoyment. 

An apparent easement is one the existence of which 
is shown by some permanent sign which, upon careful 
•inspection by a competent person, would be visible to 
him. 


A non-apparent easement is one that has no such sign. 

Illustrations. 

{a) A right annexed to B’s house to receive light by the windows 
without obstruction by his neighbour A. This is a continuous easement. 

(b) A right of way annexed to A’s house over B’s land. This 
is a discontinuous easement. 

(c) Rights annexed to A’s land to lead water thither across B’s 
land by an aqueduct and to draw off water thence by a drain. The 
drain would be discovered upon careful inspection by a person conversant 
with such matters. These are apparent easements. 

(d) A right annexed to A’s house to prevent B from buliding on 
his own land. This is a non-apparent easement. 

6. An easement may be permanent, or for a term oi 

years or other limited period, or sub- 

timc J Tr en on f °condTt , ion d J ect Periodical interruption, or ex- 

erasable only at a certain place, or 
at certain times or between certain houis, or for a parti¬ 
cular purpose, or on condition that it shall commence or 
become void or voidable on the happening of a specified 
event or the performance or non-performance of a specified 
act. 
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7. Easements are restrictions of one or other of the 
of E *«SSS'* righT iC Ex- following rights, namely 

elusive right to enjoy. 


(a) the exclusive right of every owner of immovable 
property (subject to any law for the time being in force) 
to enjoy and dispose of the same and all products thereof 
and accessions thereto ; 

(b) the ritght of every owner of immovable pro¬ 

perty (subject to any law for the time 

Rights to advantages being in force) to enjov without dis¬ 
turbance by another the natural ad¬ 
vantages arising from its situation. 

Illustrations of the rights above referred to. 

(a) The exclusi ve right of every owner of land in a town to build 
on such land, subject to any municipal law for the time being in force. 

( b ) The right of every owner of land that the air passingThereto 
shall not be unreasonably polluted by other persons. 

(c) The right of every owner of a house that his physical comfort 
shall not be interfered with materially and unreasonably by noise or 
vibration caused by any other person. 

(cl ) The right of every owner of land to so much light and air as 
pass vertically thereto. 

( e) The right of every owner of land that such land, in its natural 
condition, shall have the support naturally rendered by the subjacent 
and adjacent soil of another person. 

* Explanation. —Land is in its natural condition when it is not ex¬ 
cavated and not subjected to artificial pressure ; and the ‘‘subjacent and 
adjacent soil” mentioned in this illustration means such soil only as in 
its natural condition would support the dominant heritage in its natural 
condition. 

(/) The right of every owner of land that, within his own limits, 
the water which naturally passes or percolates by, over or through 
his land shall not, before so passing or percolating, be unreasonably 
polluted by other persons. 

( g ) The right of every owner of land to collect and dispose wtih- 
in his own limits of all water under the land which does not pass in 
a defined channel and all water on its surface which does not pass in a 

defined channel. 

i (h) The right of ever? owner of land that the water of every 
natural stream which passes by, through or over his land in a defined 
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natural channel shall be allowed by other persons to flow within such 
owner’s limits without interruption and without material alteration in 
quantity, direction, force or temperature ; the right of every owner of 
land abutting on a natural lake or pond into or out of which a natural 
stream flows, that the water of such lake or pond shall be allowed by 
other persons to remain within such ownei’s limits without material 
alteration in quantity or temperature. 

(z) The right of every owner of upper land that water naturally 
rising in, or falling, on such land and not passing in defined channels, 
shall be allowed by the owner of adjacent lower land to run naturally 
thereto. 

(/) The right of every owner of ’and abutting on a natural stream, 
lake or pond to use and consume its water for drinking, household pur¬ 
poses and watering his cattle and sheep ; and the right of every such 
owner to use and consume the water for irrigating such land, and for the 
purposes of any manufactory situate thereon: Provided that he does not 
thereby cause material injury to other like owners. 

Explanation. —A natural stream is a stream, whether permanent 
intermittent tidal or tideless, on the surface of land or underground, 
which flows by the operation of nature only and in a natural and 
known course. 


CHAPTER II. 

The Imposition, Acquisition and Transfer of 

Easements. 


8, An easement may be imposed by any one in the 
who may impose case- circumstances, and to the extent, in 

mcnt5 ' and to which he may transfer his inter¬ 

est in the heritage on which the liability is to be imposed. . 

Illustrations. 

(a) A is tenant of B’s land under a lease for an unexpired term 
of twenty years, and has power to transfer his interest under the 
lease. A may impose an easement on the land to continue during the 
time that the lease exists or for any shorter period. 

(b) A is tenant for his life of certain land with remainder to B 
absolutely. A cannot, unless with B’s consent,, impose an easement 
thereon which will continue after the determination of his life-interest. 

(c) A, B and C are co-owners of certain land. A cannot, with¬ 
out the consent of B and C impose an easement on the land or on P ar * 

thereof. 
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f d) A and B are lessees of the same lessor, A of a field X for a 
term of five years, ana B of a field V for a term of ten years- A’s interest 
under his lease is transferable ; B’s is not. A may impose on X, in favour 
of B, a right of way terminable with A’s lease. 


Servient owners. 


9. Subject to the provisions of section 8, a servient 

owner may impose on the servient 
Heritage any easement tnat does not 
lessen the utility of the existing easement. But he cannot, 
without the consent of the dominant owner, impose an 
easement on the servient heiitage which would lessen 
such utility. 


Illustrations . 

(a) A has, in respect of his mill, a right to the uninterrupted flow 
thereto from sunrise to noon of the water of B’s stream. B may grant 
to G the right to divert the water of the stream from noon to sunset : 
Provided that A’s supply is not thereby diminished. 

(b) A has, in respect of his house, a right of way over B’s iand, 
B may grant to C, as the owner of a neighbouring farm, the right to 
feed his cattle on the grass growing on the way : Provided that A’s 
right of w'ay is not thereby obstructed. 

10 . Subject to the provisions of section 8, a lessor 

inay impose, on the property leased, 
Lessor and mortgagor. any easement that docs not derogate 

from the rights of the lessee as such, and a mortgagor may 
impose, on the property mortgaged, any easement that 
does not render the security insufficient. L>ut a lessor or 
mortgagor cannot, without the consent of the lessee or 
mortgagee, impose any other easement on such property, 
unless it be to take effect on the termination of the lease 
or the redemption of the mortgage. 

Explanation. —A security is insufficient within the 
meaning of this section unless the value of the mortgaged 
property exceeds by one third, or, if consisting of budd¬ 
ings, exceeds by one-half, the amount for the lime being 

due on the mortgage. 

11 . No lessee or other person having a derivative 

interest may impose on the property 
held by him as such an easement to take 
Ua*ee. effect afeer the expiration of his own 

interest, or in derogation of the right 

of the lessor or the superior proprietor. 
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12. An casement may be acquired by the ownei of the 

immovable property for the beneficial 
who may acquire enjoyment of which the right is cieated, 

:asementa. i • i i ix* u 

or on his behalf, bv any person in posses¬ 
sion of the same. 

One of two or more co-owners of immovable property 
may, as such, with or without the consent of the othci 
or others, acquire ail easement for the beneficial enjoy¬ 
ment of such property. 

No lessee of immovable property can acquire, for the 
beneficial enjoyment of other immovable property of his 
own, an easement in or over the property comprised in 
his lease. 


13. Where one person transfers or bequeaths immov¬ 
able property to another,— 


Easement! of necessity 
and fudxi-easeraents. 


(a) if an easement in other immovable property 
of the transferor or testator is necessary for enjoying the 
subject of the transfer or bequest, the transferee or legatee 
shall be entitled to such easement ; or 

(b) if such an casement is apparent and continuous 
and necessary for enjoying the said subject as it was en¬ 
joyed when the transfer oi bequest took effect, the trans¬ 
feree or legatee shall, unless a different intention is expressed 
or necessarily implied, be entitled to such easement ; 

(c) if an easement in the subject of the transfer or 
bequest is necessary for enjoying other immovable property 
of the transferor or testator, the transferor or the legal 
representative of the testator shall be entitled to such ease¬ 
ment ; or 

(//) if such an easement is apparent and continuous 
and necessary for enjoying the said property as it was 
enjoyed when the transfer or bequest took effect, the 
transferor, or the legal representative of the testator, 
shall, unless a different intention is expressed or necessarily 
implied, be entitled to such easement. 

\ 

i * . 

Where a partition is made of the joint property of 
several persons,— 

{e) if an easement over the share of one of them is 
necessary for enjoying the share of another of them, the 
latter shall be entitled to such casement, or 
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{]) if such an casement is apparent and continuous 
and necessary for enjoying the share*of the latter as it was 
enjoyed when the partition took effect, he shall, unless a 
different intention is expressed or necessarily implied, be 
entitled to suen easement. 

The easements mentioned in tiis section, clauses (a) 

{c) and {e)y are called easements of necessity. 

Where immovable property passes by operation of law, 
the persons from and to whom it so passes are, for the 
purpose of this section, to be deemed, respectively, the 
transferor and transferee. 

r 

Illustrations. 

(a) A sells B a field then used for agricultural purposes only. 
It is inaccessible except by passing over A’s adjoining land or by trespass¬ 
ing on tne land of a stianger? B is entitled to a right of way, for agri¬ 
cultural purposes onjy, over A’s adjoining land to the field sold. 

(b) A, the owner of two fie’as, sells one to B, and retains the other. 
The field retained was, at the date of the sale, used for agricultural pur¬ 
poses only, and is inaccessible except by passing over the fieid so’d to 
B. A is entitled to a right of way, for agricultural purposes only, over B’s 
field to the he’d retained. 

(c) A seiis B a house w'ith windows overlooking A’s land, which 
A retains. The light which passes over A’s land to the windows is neces¬ 
sary for enjoying the house as it was enjoyed when the sale took effect. 
B is entitled to the light, and A cannot afterwards obstruct it by building 

on his land. 

(d) A sells B a house with windows overlooking A’s land. The 
light passing over A’s land to the windows is necessary for enjoying the 
house as it was enjoyed when the sale took effect. Afterwards A sells the 
land to C. Here G cannot obshuct the light by building on the land, for 
he takes it subject to the burdens to which it was subject in A s hands. 

(e) A is the owner of a house and adjoining land. The house 
has windows overlooking the land. A simultaneously sells the house to 
B and the land to C. T he light passing over the land is necessary for 
enjoying the house as it was enjoyed when the sale took effect. Here 
A impliedly grants B a right to the light, and G takes the land subject 
to the restriction that he may not build so as to obstruct such light. 

% 

(f) A is the owner of a house and adjoining land. The house 
has windows overlooking the land. A retaining the house sells the land 
to B, without expressly reserving any easement. The light passing 
over the land is necessary for enjoying the house as it was enjoyed when 
the sale took effect. A is entitled to the light, and B cannot build on the 

land so as to obstruct such light. 
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• x g) A, the owner of a house, sells B a factory built on adjoining 
land, B is entitled, as against A, to pollute the air, when necessary, with 
smoke and’ vapours from the factory. 

(h) A, the owner of two adjoining houses, Y and Z, sells Y to B, 
and retains Z. B is entitled to the benefit of all the gutters and drains 
common to the two houses and necessary for enjoying Y as it was enjoyed 
when the sale took effect, and A is entitled to the benefit of all the gutters 
and drains common to the two houses and necessary for enjoying Z as 
it was enjoyed when the sale took effect. 

(i) A the owner of two adjoining buildings sells one to B retain¬ 
ing the other. B is entitled to a right to lateral support from A’s build¬ 
ing, and A is entitled to a right to lateral support from B’s building. 

(j) A, the owner of two adjoining buildings, sells one to B and the 
other to C. C is entided to lateral support from B’s building, and B 
is entitled to lateral support from C’s building. 

( k) A grants lands to B for the purpose of building a house thereon. 
B is entitled to such amount of lateral and subjacent support from A’s 
land as is necessaiy for the safety of the house. 

(/) Under the Land Acquisition Act, a Railway Company com¬ 
pulsorily acquires a portion of B’s land for the purpose of rqaking a siding. 
The Company is entitled to such amount of lateral support from B’s 
adjoining land as is essential for the safety of the siding. 

(m) Owing to the partition of joint property, A becomes the owner 
of an upper room in a building, and B becomes the owner of the portion 
of the building immediately beneath it. A is entitled to such amount of 
vertical support from B’s portion as is essential for the safety of the upper 
room. 

(n) A lets a house and grounds to B for a particular business. 
B has no access to them other than by crossing A’s land. B is entitled to a 
right of way over that land suitable to the business to be carried on by 
B in the house and grounds. 


14. 

Direction 

necessity. 


When a right to a way of necessity is created 

undoi section 13, tne transferor, the 
of way of i e g a i representative of tne testator, or 

the owner of the share over which the 


right is exercised, as the case may be, is entitled to set 
out the way ; but it must be reasonably convenient for the 
dominant owner. 


When the person so entitled to set out the way refuses 
or neglects to do so, the dominant owner may set it out. 

15. Where the access and use of light or air to and 

Acquisition by pres- for any building have been peaceably 
cription. enjoyed therewith, as an easement, 

without interruption, and foi twenty years, 
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and where support from one person’s land or things 

affixed thereto has been peaceably received by anothci 

person’s land subjected to artificial pressure or by things 

affixed thereto, as an casement, without interruption, and 

for twenty veais, 

• ¥ * 

ana where a nght^of way or any other easement 
has been peaceably and openly enjoyed by any pet son 
claiming title thereto as an easement, and as of right, with¬ 
out intenuption, and for twenty yeais, 

the right to such access and use of light or air, support 
or other easement shall be absolute. 


Each cf the baid periods of twenty jyears shall^be taken 
to be a peiiod ending within two years next before 
the institution of the suit wherein the claim U) which such 
period relates is contested. 


Explanation I. —Noiiiing is an enjoyment within the 
meaning of inis section when *i lias been had ui pursuance 
of an agreement with the owner or occupier . oi tne pro¬ 
perty oyer winch tne right is claimed, g&and it is apparent 
from me agreement tnat such ngut has not oeen granted 
as an easement, or, if granted as an easement, that A has 
been granted for a limited period, or subject to a condi¬ 
tion on the fulfilment of which it is to cease. 


Explanation II. —Nothing is an interruption within 
the meaning of this section unless where there is an actual 
cessation of tne enjoyment by reason of an obstruction by 
the act of some person other than die claimant, and 
unless sucii obstruction is submitted to or acquiesced in for 
one year after the claimant has notice thereof and oi the per¬ 
son making or authorising the same to be made. 


Explanation ill.-- Suspension of enjoyment m pur¬ 
suance of a contract between the dominant and [servient 
owners is not an iutenupcion within the meaning oi tins 


section 

Explanation IV.—In the case of an easement to 
pollute water, the said period of twenty years] begins when 
the pollution first pcrjudiccs pieceptibiy the sen lent 

hent When the property over whiciTa right is claimed under 
this section belongs to Government, this section shall be 
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•vaa as if, for i!ic words “twenty 
veaiwe re substituted. 

4 


wars” the 


words 



I limitations. 


[a) A suit is brought in 1883 for obstructing a right of way. 
The defendant admits the obstruction, but denies the right of way. The 
plaintiff proves that the right was peaceably and openly enjoyed by 
him,claiming title thereto as an easement and as of right without interrup 
lion, from 1st January, 1862, to 1st January, 1882. The plaintiff is 
entitled to judgment. 


( b ) tn a like suit the plaintiff shows that the right was 
peaceably and openly enjoyed by him for twenty years. The defen¬ 
dant proves that for a year of that time the plaintiff was entitled 
to possession of the servient heritage as lessee thereof and enjoyed, 
the right as such lessee. The suit shall be dismissed, for the right of 
way has not been enjoyed “as an easement” for twenty years. 


(c) In a like suit the plaintiff shows that the right was peaceably 
and openly enjoyed by him for twenty years. The defendant proves 
(hat the plaintiff on one occasion during the twenty years had admit¬ 
ted that the user was not of right and asked his leave to enjoy the right. 
The suit shall be dismissed, for the right of way has not been enjoyed 
“as of riglu” for twenty years. 


t6. Provided that, when any land upon, over or from 

which any casement has been enjoyed or 
Exclusion in favour of derived has been held under or by viitue 

reversioner ot servient r . c it ' c 

heritage. ol any interest, tor lne or any term ot 

years exceeding three years front the granting thereof, the 
time of the enjoyment of such easement during ihe conti¬ 
nuance of suen interest or term shall be excluded in the 
compulation of the said l ist-mentioned period of twenty 
years, in case the claim is .witliin three years next after the 
determination of sucii interest or term, resisted by trie per¬ 
son entitled, on such determination, to the said land. 


Illustration. 


A sues for a declaration that he is entitled to a right of way over 
33’s land. A proves that he has enjoyed the right for twenty-five years; 
but ]'» shows that during ten of these years G had a life-interest in the land; 
that on C’s death 13 became entitled to the land; and that within two 
years after C’s death he contested A’s claim to the right. The suit must 
be dismissed, as A, with reference to the provisions of this section, has 
only proved enjoyment for fifteen years. 


17. Easements acquired under section 15 
,. ,. . ‘ to be acquired bv prescription, 

acquired by prescription. Called prescriptive ngiltS. 


are said 
and are 
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None of the following rights can be so acquired .— 

l* 2 ).a right which would tend to the total destruction 
of the subject of the right, or the property on which, if the 
acquisition were made, liability would be imposed 

(b) a right to the free passage ot light or air to an 
open space of ground ; 

(/) a right to surface water not flowing in a stream 
and not permanently collected in a pool, tank or otherwise ; 

(<0 a r ight to undeiground water not passing in a 
defined channel. 

18. An easement may he acquired in virtue of a local 

custom.- Such easements are railed 

Customary casements. CllSlomai'V easements. 


Illustrations. 

(a) By the custom of a certain village every cultivator of village 
land is entitled, as such, to graze his catt»e on the common pasture. A, 
having become the tenant of a plot of uncultivated land in the village, 
breaks up and cultivates that plot. He thereby acquires an easement 
to graze his cattle in accordance with the custom. 

(A) By the custom of a certain town no owner or occupier of 
house can open a new window therein so as substantially to invade his 
neighbour’s privacy. A builds a house in the town near B’s house. 
A thereupon acquires an easement that B shall not open new windows 
in his house so as to command a view of the portions of A’s house 
which are ordinarily excluded from observation, and B acquires a like 
easement with respect to A’s house. 

19. Where the dominant heritage is transferred or 

' devolves, by act of parties or by opera- 
ot dominan . t tion of law, the transfer or devolution 

heritage passes easement. . „ . 7 

shall, unless a contrary intention appears, 
be deemed to pass the easement to the person in whose 
favour the transfer or devolution takes place. 

Illustration. 

A has certain land to which a right of way is annexed. A lets 
the land to B for twenty years. The right of way vests in B and his 
legal representative so long as the iease continues. 
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CHAPTER III. 


The Incidents of Easements. 


20. Tae rules contained in this Chapter are controlled • 

by any contract between me dominant 
£ Rules controlled by ail j servient owners » eiaUner to the servi- 

contract or title t . , i i n 

ent hentage, and by the provisions of 
the instrument or decree, if any, by which the easement 
refen ed to was imposed. 


p 


And when any incident cf any customary easement 

is inconsistent with such rules/* nothing 
in this Chapter shad affect such incident. 


Incidents oi' customary 
casements.^ 


2i. An easement must not be used for any purpose 
_ .not connected with the enjoyment of 

Bar to use unconnected . . , J J 

with enjoyment. the dominant heritage. 


Illustrations. 

(a) A, as owner of a farm Y, has a right of way over B’s land 
to Y. Lying beyond Y, A has another farm Z, the beneficial enjoy* 
ment of which is not necessary for the beneficial enjoyment of Y. He 
must not use the easement for the purpose of passing to .and from Z. 

( b) A, as owner of a certain house, has a right of way to and from 
it. For the purpose of passing to and from the house, the right may be 
used, not only by A, but by the members of his family, his guests, 
lodgers, servants, workmen, visitors'and customers; for this is a purpose 
connected with the enjoyment of the dominant heritage. So if, A lets 
the house, he may use the right of way for the purpose of collecting the 
rent and seeing that the house is kept in repair. 

22. The dominant owner must exercise his right in 

the mode which is least onerous to the 
Exercise of easement. servient owner ; and, when the exercise 
ol an easement can, without detriment to the dominant owner, 
J . .be confined to a determinate part of the 
of easement. seivient heritage, such exercise shall, 

at the request of the servient owner, be so confined. 

Illustrations . 

(a) A has a right of way over B’s field. A must enter the way at 
either end and not at any intermediate point. 

(b) A has a right annexed to his house to cut thatching grass in 
B’s swamp. A, when exercising his easement, must cut the grass so that 

the plants may not be destroyed. 
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23 # Subject to the provisions of section 22, the 

dominant owner may, from time to 
time, alter the mode and place'of enjoy¬ 
ing the easement, provided that he 
does not thereby .impose any additional burden on the 
servient heritage 


/fright to alter mode of 
•n/oy merit. 


Exception.— The dominant owner of a right of way 
cannot vary his line of passage at pleasure, even though he 
does not thereby impose any additional burden on the 
servient heritage 


Illustrations 

(a) A, the owner of a saw-mill, has a right to a flow of water suffi¬ 
cient to work the mill. He may convert the saw-mill into a corn- 
mill, provided that it can be worked by the same amount of water. 


( b) A has a ritht to discharge on B’s land the rain-water from 
the caves of A’s bouse. This does not entitle A to advance his eaves if, 
by so doing , he imposes a greater burden on B’s land. 

(c) A, as the owner of a paper-mill, acquires a right to pollute a 
Stream by pouring in the refuse-liquor produced by making in the mill 
paper from rags. He may pollute the stream by pouring in similar 
liquor produced by making in the mill paper by a new process from 
bamboos, provided that he does not substantially increase the amount, 
or injuriously change the nature, of the pollution. 

(</) A, a riparian owner, acquires,as against the lo ver riparian 
owners a prescriptive right to pollute a stream by throwing saw dust 
into it. This does not entitle A to pol'ute the stream by discharging 
into it poisonous liquor. 

y # t 

W- 24. Tne dominant owner is entitled, as against, the 

servient owner, to do all acts necessary 

+ 0 

Eight to. do acts to to secure tne full enjoyment of the 
««cure enjoyment. easement; but such acts must be done 

r at such time and in such manner as, without detriment 
to the dominant owner, to cause the servient owner asli ttle 
inconvenience as possible ; and tne dominant owner must 
. repair, as far as practicable, tne damage ^if any) caused 
iby the act to the servient heritage. 

Rights to do acts necessary to secure the full enjoyment 
3 of an easement are called accessory rights. 

Accenory rights. 

Illustrations . 


(a) A has an casement to !ay pipes in B’s land to convey water to 
A’s cistern. A may enter and dig the and m order to mend the 
BIBB, but he must restore the surface to its original atate. 
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(b) A lias an casement of a drain through B’s land. The sewer 
with which the drain communicates is altered. A may enter upon 
B s land and alter the drain, to adapt it to the new sewer, provided that 
he does not thereby impose any additional burden #n B’s land. 

(c) A,as owner of a certain house, has a right of way over B’s land. 

1 he way is out of repair, or a tree is blown down and fails across it. A 
may enter on 13 s land and repair the way or remove the tree from it. 


('/) A, as owner of a certain field, has a right of way over B’s land. 
> lenders the way impassable. A may deviate from the way and pass 
over the adjoining iand of B f provided that the deviation is reasonable. 

M V as owner of a certain house, has a light of way over B’s 
field. A may remove rocks to make the way. 

. (/) A has an easement of suppport from B’s wall. The wall 

gives way. A may enter upon B’s land and repair the wall. 

(,y) A has an easement to have his land flooded by means of a 
dam m B s stream. T he dam is half swept away by an inundation. 
A may enter upon B’s land and repair the dam. 


25. The expenses incurred in constructing works, 

or making repairs-, or doing anv other 

necessary for prSvl necessary for th, use or preservation 
non of easement. of an easement, must be defrayed by the 

dominant owner. 


26, ’Where an easement is enjoyed bv means of an 

Liability for damage artificial work, the dominant owner is 
from want of repair. nable to make compensation for an/ 



The servient owner is not bound to do anything 
c the benefit of the dominant heritage, 

bound 'w 1 do W anythin? . aiK * he is entitled, as again sc. the domi¬ 
nant owner, to use. the servient heritage in 
any way consistent with the enjoyment of the easement ; 
but he must not do any act tending to restrict the easement 
or to render its exercise less convenient. 


Illustrations . 

/ 

(rt) A, as owner of a house, has a right to lead water and send 
sewage through B’s land. B is not bound, as servient owner, to clear the 
watercourse or scour the sewer. 

(6) A grants a right of way through his land to B as ovyaer of s 
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field.^ A may feed his cattle on grass growing on the way, provided (hat 
B’s right of way is not thereby obstructed; but he must not build a wall 
at the end of his land so as to prevent R irorn goinlj beyond it ? nor must 
he narrow the way so as to render the exercise of the right less’easy di m 
it was at the date of the grant. 

((■) A, respect o( his house, is entitled to an easement nl support 
from B’s wall. B is not bound, as servient owner, to keep the wall stand¬ 
ing and in repair. But he must not pull down or weaken the wall so as 
to make it incapable, of rendering the necessary supppori. 

(d) A, in respect of his mill, is entitled to a water-course through 
B’s land. B must not drive stakes so as to obstruct tJie water-course. 


(e)' A, in respect of his house, is entitled to a certain quantity of 
light passing over B’s land. B must not plant trees so as to obstruct the 
passage to A’s windows of that quantity of light. 

28 . With respect to the extent of easements and the 

Extent of easement, mode of thrir enjoyment, the- following 

provisions shall take efiert 

An easement of necessity is eo-extensive with the 
„ . necessity as it existed when the easement 

Easement of necessity. . ' , 

war, imposed- 

The extent of any other easement and the mode of its 

enjoyment mast be f>?ed with reference 

other easements. tQ t j^ c p ro bable intention of the parties 

and the purpose for which tiie right was imposed or ac¬ 
quired. 

In the absence of evidence as to such intention anti 
purpose — 

(a) a right of way of any one kind does not include a 

right of way of any other kind : 

Right of way. 

$ 

lb) the extent of a right to the passage of light or air 
' to a ceitain wdndow, door or other open- 

Right to light or air ing, imposed by a testamentary or non- 
acqijired by grant. testamentary instrument, is the quantity 

of lighter air that entered the opening at the time the test¬ 
ator died or the non-testamentary insturment was made . 

U) the extent of a prescriptive right to the passage 
v J of light OI air to a certain window, door 

1 prescriptive right to ot j ier opening is that quantity of light 
Jight or air. or'air which has been accustomed to 

enter that opening during the whole of the presenpuve 
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period irrespectively of the purposesTor which it has been 
used. 

(d) the extent of a prescriptive right to pollute air or 
prescriptive right to water is the extent of the pollution at the 

pollute air or water. , #. i i j x* 

commencement oi the period ol user on 
completion of which the right arose ; and 


Other 

rights. 


(«?) the extent of every other prescriptive right and 

the mode oi its eujoyment must be de- 
prescriptivc termined by the accustomed user of the 

right. 


29. The dominant owner cannot, by merely alteryig 

or adding to the dominant heritage, 
increase of easement. substaiitiaily increase an easement* 

Where an easement has been gi anted or bequeathed so 
that its extent shall be proportionate to the extent of the 
dominant heritage, if the dominant heritage is incrcsed 
by alluvion, the easement is proportionately increased, x 
and, if the dominant heritage is diminished by diluvion, 
the easement is propoitionately dirmnishsd. 

Save as aforesaid, no easement is aliected bv any change 
in the extent of die dominant or ihe servient heritage. 

Illustrations. 


{a) A, the owner of a mill, has acquired a perseriptive right to 
divert to his mill part of the water of a stream. A alters the machinery 
of his mill. He cannot thereby increase his right to divert water. * 


(b) A has acquired an easement to pollute a stream by carrying on 

a manufacture on its banks by which a certain quantity of foul matter 
is discharged into it. A extends his works and thereby increases the 
quantity discharged. He is responsible to the lower riparian owners 
for injury done by such increase. . ? 

* * ' . . f* * 

(c) A, as the owner of a farm, has a right to take, for the purpose 
of manuring his farm, leaves which have fallen from the trees 

land. A buys a field andunites it to his farm. A. is not thereby entitled to 
take leaves to manure this field. 


* . f 

30. Where a dominant heritage is divided betweeq 

♦wo or more persons, the easemenrtic? 
Partition of dominan comes annexed to.cach of the shares, bqt 
ritage ‘ not so as to increase substantially the 

aur Jen on the servient neritage : Provicjed that sqch waexa* 
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tion is consistent with the terms oi'the instrument, decree or 
revenue proceeding (if any) under whicn the division was 
made, and, in the case of prescriptive rights, with the user 
during the prescriptive period. 


Illustrations. 

(<t) A house to which a right of way by a particular path is annexed 
is divided into two parts, one of which is granted to A, the other to B. 
Each is entitled, in respect of his part, to a right of viay by the same path. 


% 

( b ) A house to which is annexed the right of drawing water from 
a well to the extent of fifty buckets a day is divided into two distinct 
heritages, one of which is granted to A, the other to B. A and B are eaeb 
entitled, in respect of his heritage, to draw from the well fifty buckets a 
day ; but the amount drawn by both must not exceed fifty buckets a day. 

(c) A, having in respect of his house an easement of light, divides 
the house into three distinct heritages. Each of these continues to have 
the right to have its windows unobstructed. 


31. In the case of excessive user of an easement the 

servient owner may, without prejudice 
Obstruction cm* *f an y other remedies to which he may 
BKcewive u*r. be t:ntit | c d > obstruct the user, but only 

on the servient heritage : Provided that such user cannot be 
obstructed when the obstruction would iutciferc with the 
lawiui enjoyment of the casement. 


Illustration. 


A, having a right to the free passage over B’s land of light to four 

windows, six feet by four, increases their size and number. p 

ble to obstruct the passage of light to tre new windows without a so 
•Instructing the passage of light J® the ancient windows. B cannot obs¬ 
truct the excessive user. 


* .* 


CHAPTER TV. 

Tub Disturbance of Basements. 

,, The owner of occupier of the doninant heritage 
31. The own^ P q enjoy the casement without 

Right to enjoyment j uttirbancebv any other person. 
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Illustration. 

A, as owner of a house, has a right of way, over B’s land. G 
unlawfully enters on B’s land, and obstructs A in his right of way. A 
may sue C for compensation, not for the entry, but for the obstruction. 


34. The owner of any interest in the dominant heritage, 

Suit for disturbance of ?*' * he ooirumer of such heritage may 

institute a suit lor compensation tor the 


casement. 


disturbance of the easement or of any right accessory thereto; 
provided that the disturbance has actually cause i substan¬ 


tial damage to the plain tiff. 


Explanation I.—The doing of any act likely to in¬ 
jure the plaintiff by affecting the evidence of the easement, 
or by materially diminishing the value of the dominant 
heritage, is substantial damage within the meaning of this 
section and section 34. 


Explanation II.—Where the casement disturbed is 
a right to the free passage of light passing to the openings 
in a house, no damage is substantial within the meaning of 
this section unless it falls within the first Explanation, or in¬ 
terferes materially with the physical comfort of the plaintiff, 
or prevents him from carrying on his accustomed business 

in the dominant heritage as beneficiallv as he had done 

& 

previous to instituting me suit. 


Explanation lil. —Where the easement disturbed is 
a right to the free passage of air to the openings in a house, 
dam ige is substantial within the meaning of this section 
if it interferes materially with the physical comfort of the 
plaintiff, though it is not Injurious to nis health. 


Illustrations. , . , •„ 

(a) A places a permanent obstruction in a path over which B, 
as ten mt of G’s house, has a right of way. This is substantial damage to 
C, for it may affect the evidence of his reversionary right to the easeqjeqt. 


( b ) A, as owner of a house, has a ri^ht to walk along one side of 
B's h!>use. B builds a verandah overhanging the way about ten feet 
from the ground, and so as not to occision any inconvenience to foot 
passengers using the way. This is not substantial damage to A. 


34. TAe removal of the means of support to which a 

a • If « • • 


When cause of action 
arises for removal of 
support. 


dominant owner is entitled does not .give 
rise to a. right to recover compensation, 
unless and until substantial d.image is 
actually sustained. 
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35. Subject to the provisions of the Specific Relief 

Act, sections o2 to 5/ (both inclusive), 
an injunction may be granted to restrain 
the disturbance of an casement-— 


Injunction to restrain 
disturbance 


(a) if the easement is actually ufc 
compensation for such disturbance might be 

this Chapter; 

/ 



> . ? 

• 'V. t- 

cf »vci eel 


when 

under 


(b) if the distin bance is only threatened or intended - 
when the act threatened or intended must necessarily, 
if performed, disturb tire easement. 


^>6. Notwithstanding the provisions of section 21, 

Abatement of obstmc- the d°»™nent c,v. ner cannot himself abate 
tion of casement. a wrongful obstiuction of au easement. 


CHAPTER V. 


T>ie Extinction, Suspension and 

Easements. 


Revival of 


37. When, 

Extinction by dissolu¬ 
tion of right of servient 
owner. 


* 


from a cause which preceded the imposi¬ 
tion of an easement, the person by whom 
it was imposed ceases to have any right 
in the servient heritage, the casement 
is extinguised. 


Exception. —Nothing in this section applies to an 
easement lawfully imposed by a mortgagor in accordance 
with section i0. 


Illustrations. 


(a) A transfers Suit*np.tr t > B on condition that he d :>es not mirry 
, C. B imposes an easement on Sultanpur. Then B m irries G. B’s interest 
in Sultanpur ends, and with it the easement is extinguished. 


( b ) A, in 1860, let Sultanpur to B for thirty yei^s from the date 
of the lease. B, in 1861, imposes an easement on the land in favour of 
G, who enjoys the easement peaceab'y and openly as an easement 
out interruption for twenty-nine years. 3’s interest in Sultanpufi 
pods, and with it 'C’s 


years. 3’s interest in Sultanpur 
easement, * Ift 
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(c) A and B, tenants of C, have permanent transferable interesti 
in their respective holdings. A imposes on his holding an easement to 
draw water from a tank for the purpose of irrigating B’s land. B enjoys 
the easement for twenty years. Then A’s rent falls into arrear and his 
interest is sold. B’s easement is extinguished. 

(</) A mortgages Sultanpur to B, and lawfully imposes an easement 
on the land in favour of G in accordance with the provisions of section 
10. The land is sold to D in satisfaction of the mortgage-debt. The ease¬ 
ment is not thereby extinguished. 


33. An easement is extinguished when the dominant 

owner releases it, expressly or impliedly, 

Extinction by release. the Servient GWIier. 

Such release can be made only in the circumstances 
and to the extent in and to which the dominani owner can 
alienate the dominant heritage. 

An easement may be released as to part only of the 
servient heritage. 

Explanation I.—An easement is impliedly released— 

(a) where the dominant owner expressly authorises 
an act of a permanent nature to be done on the servient 
heritage, the necessary consequence of which is to prevent 
his future enjoyment of the easement, and such act is done 
in pursuance of suen authority ; 

(b) where any permanent alteration is made in 
the dominant heritage of such a nature as to show that the 
dominant owner intended to cease to enjoy the easement 
in future. 

Explanation II.—Mere 11011-user ot' an easv.ment is 
not an implied release within the meaning of this section, 

lUlustrations. | 

(a) A, B and G are co-owners of a house to which an easement 
is annexed. A, without the consent of B and G, releases the easement, 
This release is effectual only as against A and his legal representative. 

( b ) A grants B an easement over A’s land for the beneficial en? 
joyment of his house. B assings the house to G. B then purports tQ re* 
lea$e the easement. The release 4 ineffectual. 
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(c) A, having the right to discharge his eavesdroppings into B’s 
yard, expressly authorises B to build over this yard to a height which 
will interfere with the discharge. B builds accordingly. A’s easement 
is extinguished to the extent of the interference. 

(d) A, having an easement of light to a window, builds up that 
window with bricks and mortal so as to manifest an intention to abandon 
the easement permanently. The easement is impliedly released. 

(e) A, having a projecting roof by means of which he enjoys an 
easement to discharge eavesdroppings on B’s land, permanently alters 
the roof so as to direct the rainwater into a different channel and dis¬ 
charge it on C’s land. The easement is impliedly released. 


39. An casement is extinguished when the servient 

_ . . . owner, in exercise of a power reserved in 

ti on . this behaif, revokes the easement. 

40. An easement is extinguished vvnere u has been 

. . Imposed for a limited period, or acquired 

Uon X ^?i^itcdpcd2d r or on condition that it shall become void 
happening of dissolving ori performance or non-performance 
condition. 0 f a specified act, and the period expires 

or the condition is fulfilled. 

41 . An easement of necessity is extinguished when 

. . the necessity comes to an end. 

Extinction on termina- 
nation of necessity. 

Illustrate n 


A grants B a field inaccessible except by passing over A’s adjoining 
land. B afterwards purchases a part of that land oyer which he can 
pass to his field. The right of way over A’s land which B had acquired 
id extinguished. 

42. An easement is extinguished when it becomes in¬ 

capable of being at any time and under 
Extinction of useless any circumstances beneficial to tne domi- 
•“ emcnt * nant owner. 

43. Where, by any permanent change in the domi¬ 

nant heritage, the burden on the servient 
Extinction ; by perma- heritage is matetially increased and can- 

nent change in dominant re ^ ucec l by the Servient OWner 

*** without interfering with, the lawful 

enjoyment of the easement, the easement is extinguished, 

unless— c 

. a) it was intended for the beneficial enjoyment ol 

the dominant heritage, to whatever extent the easement 

should be used ; or . . 

(b) the injury caused to the servient owner by the 

changed so slight that no reasonable person would complain 
of it ; or 
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i‘) l ^ lC easement is an easement of necessity. 

Noming in rnis section ^itl:II be deemed to apply to an 
( a :Cmeiit entitling the dominant owner to support of the 
dominaiu her.taue. 


44. An easement is extinguished where the servient 

Extinction on perma- iH;r bage i-> hy superior force so perma- 
nmt alteration of set- ncntl/ akcied that the dominant owner 

virnt heritage by superior .■ ^ , 

force ln jl ° * oll gtr enjoy such casement : 


Provided mat, where a way of necessity is destroyed by 
superior force, .he dominant owner has a right to another 
way over the servient heritage ; and the provisions of section 

14 aoplv to such wav. 

- * * «» 


Illustrations. 


/ 


. ( a ) A grants to B, as the owner of a ceitain house, a right to fish 
in a nver running through A’s land. The river change its course per¬ 
manently and runs through C’s land. B’s easement is extinguished. 

(p ; Access to a path over which A has a right of way is permanently 
cut off by an earthquake. A’s right is extinguished. 


45. An easement is extinguished wnen either the 

Extinction bv destruc- domi n ant or the seivieul heritage is 
lion of cither heritage. Completely destroyed. 

Illustration. * . 


A has a right of way over a road running along the foot of a sea- 
cliff. The road is washed away by a permanent encroachment of the 
sea. A’s easement is extinguished. 

• 

46. An easement is extinguished when the same person 

becomes entitled to the absolute owner- 
Extinction by unity of s hj p G f the whole of tlie dominant and 

ownership. r . •» 

servient heritages. 


Illustrations. 

(a) A, as the owner of a house, has a right of way over B’s field. 
A mortgages his house and B mortgages his field to C. Then G forecloses 
both mortgages and becomes thereby absolute owner of both house and 
field. The right of way is extinguished. 

(. b) The dominant owner acquires only part of the servient 
heritage; the easement is not extinguished, except in the case illustrated 
in section 41. 


I 
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(c) The servient owner acquires the dominant heritage in connec¬ 
tion with a third person ; the easement is not extinguished. 

(rf) The separate owners of two separate dominant heritages joint¬ 
ly acquire the heritage which is servient to the two separate heritages; 
the easements are not extinguished. 

(«) The joint owners of the dominant heritage jointly acquire 
the servient heritage : the easement is extinguished. 


(/) A single right of way exists over two servient heritages for 
the beneficial enjoyment of a single dominant heritage. The dominant 
owner acquires one only of the servient heritages. The easement 
is not extinguished. 


(^1 A has a right of way over B’s road. B dedicates the road to 
the public. A’s right of way is not extinguished. 


47 . 

Extinction 

enjoyment. 


A continuous casement is extinguished when it 

totally ceases to be. enjoyed as such for 
an unbroken p* of twenty years. 


by non- 


A discontinuous easement is extinguished when, for 
a like period, it nus not been enjoyed as such. 


. Such period shall be reckoned, in the case of a conti¬ 
nuous easement, from the day on which its enjoyment was 
obstructed by the servient owner, or rendetcu impossible 
bv tne dominant owner ; and, in the case of a discontinuous 
casement, from the da/ on which it was iast enjoyed by any 
person as dominant owner : 


Provided that if, in the case ^>f a discontinuous case¬ 
ment, the dominant owner, witnin such period, registers, 
under the Registration Act, a declaration of his intention to 
retain suen easement, it shall not be exiinguisncd tmiil a 
pciibd of twenty years has elapsed from tne date oi the re- 
gislra lion. 

Where an easement can be legally enjoyed only at a 
certain place, or at certain times, or between certain hours, 
or for a particular purpose, ils enjoyment during the said 
period at another place, or at other times, or between other 
hours, or for another purpose, docs not prevent its extinct ion 
under this section. 

The ciicumslance that, during the said period, no one 
was in possession of the servient heritage, or that the case¬ 
ment could not be enjoyed, or that a right accessory thereto 
was enjoyed, or that the dominant owner was not aware ol 


steo 
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its existence, or that he enjoyed it in ignorance of his right 
SKto do so, does not prevent its extinction under this section. 

An easement is not extinguished under mis section_ 

[a) vvnerc the cessation is m pursuance oi a contract 
between the dominant and servient owners" ; 

(b) where the dominant heritage is held in co-owner- 

snip, and one of me co-owncis enioys the'easement within 
the saia penod ; or 

{tj vvheie the easement is^a^necesrary casement. 

Where several Heritages are respectively subject to rights 
of way for the benefit of a single heritage, and the ways are 
continuous, suen rights shad, lor the purposes of tnis section 
»* deemed to be a single casement. * 

Illustration. 

i • , A annexed to his house, rights of way from the high road 

thnher over the heritages X and Z and the intervening heritage Y. Be- 
f.re the twenty years expire, A exercises his right of way over X. His 
lights oi way over Y and jL are not extinguished. 

48. Wncn an easement is extinguished, me rights 

Extinction of accessory \ ) aCCCSSOl y tllcittt# ar€ alkO CX- 


rights. 


anguished. 


Illustration. 

A has an casement to draw water from B’s well. As accessory 
thereto, he has a right of way over B’s land to and from the well. Thi 
casement to draw water is extinguished under section 47. The right 
of way is also extinguished. * 


49. An easement is suspended when the dominant 

owner becomes entitled to possession 
Suspension of easement, of the scivient Heritage for a limited in-.- 

teresi therein, or when the servient • 
owner becomes entiued to possession of the dominant 
heritage for a limited interest therein. 


59. The servient owner has no right to require that 

an easement be continued ; ^andy not- 

Scrvient •wner not cn- withstanding the provisions Oi section 

nuMc«. t0 rcquirc COnU 26, he is not entitled to compensadon for 
damage caused to the servient heritage in consequence of tfc* 



easements act, 1977 V I920 a. d.) 


961 


exanguisnment or suspension of the easement, if the do- 
mmant owner nas given to the servient owner siren notice as 
writ enable him, without unreasonable expense, to protect 
the servient heritage from such carnage. 1 


Where such 

Compensation for 
damage caused by 
extinguishment or 
suspension. 


notice has noi; been given, the servient 
owner is entitled to compensation for 
carnage caused to tne servient heritage 
m consequence of such extinguishment 
or suspension. 


illustration. 


A., in exercise of an easement, diverts to his canal the water of 
of B’s stream. The diversion continues for many years, and during that 
time the bed of the stream partly fills up. A then abandons his easement, 
and restores the stream to its ancient course. B’s land is consequently 
flooded. B sues A for compensation for the damage caused by the flood¬ 
ing. It is proved that A gave Ba month’s notice of his intention to 
abandon the easement, and that such notice was sufficient to enable B, 
without unreasonable expense, to have prevented the damage. The 
suit must be dismissed. 


51 . An easement extinguished under section 45 re¬ 
vives Jaj when the destroyed heritage 
Revival of ease- 1Sj beiore twenty years have expired, re- 

nen * stored by the deposit 01 alluvion ; ( b) 

when the destroyed heritage is a se.vient building and before 
twenty years have expiied such building is rebuilt upon the 
same site ; and (cj when the destroyed heritage is a dominant 
building and betorc twenty years have expired such building 
is rebuilt upon the same site and in such a manner as nor to 
impose a greater burden on the servient heritage. 

An easement extinguished unde; section 46 revives 
when the grant or bequest by willed the unity of owner¬ 
ship was produced is set aside by the decree of a competent 
Court. A nect^ary casement extinguished under the same 
section revives w/ien the unity of ownership ceases from any 
ottier cause. 


A suspended easement revives if the cause of suspension 
is removed before the right is cxdnguished under section 



Illustration. 


A, as the absolute owner of field Y, has a right of way thither over 
B’s field Z. A obtains from B a lease of Z for twenty years. The easement 
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is suspended so long as A remains lessee of Z. But when A assigns th« 
lease to C, or surrenders it to B, the right of way revives. 


CHAPTER VI. 
Licences. 


52. Where one person grants to another, or to a 

definite number of other persons, a right 
“Licence” defined, to do, or continue to do, in or upon the 

immovable property of the grantor, 
something which would, in the absence of such right, be 
uniav\!ui, and such right does not amount to an easement 
or an interest in tlie properly, the light is called a licence. 

# . 

53. A licence may be granted by any one in the cir¬ 

cumstances and to the extent in and to 
who may grant which he rii ay transfer his interests,in the 
licence. property affected by the licence. 

54. The grant of a licence may be express or Implied 

from the conduct of the grantor, and an 
Grant may be ex- agreement wnich purports to create an 
press of implied. easement, but is ineffectual for that pur¬ 
pose, may operate to create a licence. / 


55. All licences necessars for the enjoyment of any: 

interest, or the exercise of any right, 

Accessory licences are implied in the constitution of such 
annexed by law. interest or right. Such licences are calie.d; 
accessary licences. 


• «r 


Illustration. 


" Jf;3 

• J « / j V * -* 


A sells the trees growing on his land to B. B is entitled to go on the 
land and take away the trees. ^ 

• > a M a ‘ • 

_ . _ • ^ # J ■ 4 Wf A M ▲ Jr 

« •• i ' • . • • • J ' * * 4 ' ^ ^ 

• • . m / . • * ^ * + • + * 

56. .Unless a different intention is expressed lor Access-? 

arily implied, a licence to attend a place 
Licence when of public entertainment may be trans- 
transferabie. ferred by the licensee ; but/save as afore¬ 

said, a licence cannot be transferred by the licensee 01 exer¬ 
cised by his servants or agents. 
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» • 

Illustrations. 

_ (a) A grants B a right" to walk over A’s field whenever he pleases. 
The right is not annexed to any immovable property of B . The right can¬ 
not be transferred. 


(b) The Government grant B a licence to erect and use temporary 
grainsheds on Government land. In the absence of express provision 
to the contrary, B’s servants may enter on the land for the purpose 
of erecting sheds, erect the same, deposit grain therein and remove grain 
therefrom. 


57. The grantor of a licence is bound to disclose to the 
Grantor’s duty to licensee any defect in the property affected 
disclose defects. by the licence, iiKely to be dangerous 

to the person or property of the licensee, of which the grantor 
is, and the licensee is not, aware. 


58. T he grantor of a licence is bound not to do any- 

tning likelv to render tne property afiec- 

to G rend°er S property b >' tlU; licen /« dangerous to the person 

unsafe. or property of the licensee. 


59. When the grantor of the licence transfers the pro- 

Grantor’s trans- perty affected thereby, the transferee is 

feree not bound by not as Suc h bound bv the licence, 
licence. 


60. A licence may be revoked by the grantor, unless — 

Licence when re¬ 
vocable. 

„ to it is coupied with a transfer of property and such 
transfer is in force ; 

(6) the licensee, r acting upon the licence, has executed 
a work of a permanent character and incurred expenses 
in the execution. 

61. The revocation of a licence may be express or 

implied. 

Revocation express 
©i< implied. 

Illustrations. 

(a) A, the owner of a field, grants a licence to B to use a path across 
it. A, with intent to revoke the licence, locks a gate across the path. 

The licence is revoked. 

(b) A, the owner of a field, grants a licence to B to stack Hay on 
.the.fielft. A lets or sells the field to C. The licence is revoked. 
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62. A licence is deemed to be revoked - 

Licence when dee¬ 
med revoked. 

(a) when, from a cause preceding the grant of it, the 
grantor ceases to have any interest in the property affected 
by the licence ; 

(b) when the licensee releases it, expressly or im¬ 
pliedly, to the grantor or his representative ; 

(c) where it lias been granted for a limited period, or 
acquired on condition that it shall become void on the per¬ 
formance or non-peifoi manQe of a specified act, and the 
period expires or the condition is fulfilled ; 

(d) where the property affected by the licence is 
des(.roved or by superior force so permanently altered that 
the licensee can no longer exercise his light ; 

(e) where the licensee becomes entitled to the abso¬ 
lute ownership of the property affected by the licence ; 

{/) where the licence is granted fora specified pur¬ 
pose and the purpose i« attained, or abandoned, or becomes 
impracticable ; 

(g) where the licence is granted to the licensee as 
holding a particular office, employment or character, and 
such office, employment or character ceases to exist ; 

(/?) where the licence totally ceases to be used as such 
for an unbroken period of twenty years, and such cessation 
is not in pursuance of a contract between the giantor and the 
licensee ; 

(e) in the case of an accessoiy licence, when the inte¬ 
rest or right to which it is accessory ceases to exist. 


63. Where a licence is revoked, the licensee is en¬ 
titled to a reasonable time to leave the 
Licensee’s rights property affected thereby and to remove 

any goods which he has been allowed to 
place on such property. 


on revocation. 


64. Where a licence has been granted for a considera¬ 
tion, and the licensee, without any fault 
Licensee’s rights of his ow r n, is evicted by the giantor befoie 
m eviction. he has fully enjoyed, under the licence, 

the right for which he contracted, he is entitled to recover 
compensation from the grantor. 
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THE EPIDEMIC DISEASES ACT, 1977 (1920 A.D.) 

Act No. XVI of 1977. 

[Sanctioned by His Highness tne Maharaja Sahib Banadat 
bcr Chief Minister's endorsement No. 8372, anted 1 1th Septe.noer ., 
1920 read with Stale Council Resolution No. 1 dated %th April , 
1925. ( Notification No. 14-/./81).] 

An Act to provide for the better prevention of the 

spread of Dangerous Epidemic Diseases. 

Whereas it is expedient to provide for the better 
pievention of the spread of dangerous epidemic disease ; It is 
lieieby enacted as follows : — 

(1) Tins Act may be called Epidemic Diseases 

Short title, extent and Act 1977 
commencement. 5 

(2) It extends to the whole of Jammu and Kashmir 
State. It sholl come into force on the 1st day of Baisakh, 
1978. 

2. ^1) When at any time i[the Government] is satis¬ 

fied that the State or anv part there- 
Power to take spe- of is vi s i te d b , or threatended with, an 

prescribe regulations outbreak of any dangerous epidemic 
as to dangerous disease, i [the Government], if it thinks 
epidemic disease. that tne ordinary provisions of the law 

for the time being in force are insufficient for the purpose, 
may take, or require or emopwer .anv person to take, such 
measures and, by public notice, prescribe such temporary 
regulations to be observed by tne public or by any person 
or class of persons as it snail deem necessary to prevent the 
outbreak of such disease or tne spread thereof, and may 
determine in what manner and by whom any expenses 
incurred (including compensation if any) shall be defrayed. 

(2) m particular and without prejudice to the generality 
of the foregoing provisions, the Government may take mea¬ 
sures and prescribe regulations for— 

(d) Omitted. 

( b ) the inspection of travellers, and the segregation, 
in hospital, temporary accommodation or otherwise, of 
persons suspected by the inspecting officer of being infected 

with anv such disease. 

0 

1. In section 2 “the Government** substituted for “His Highness” by ActX of 

1996. 
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3. 


Any person disobeying any regulation or order 

made under this Act shall be deemed to 
Penalty. have committed an offence punisnabie 

Under section 188 of the Ranbir Penal Code. 


4. No suit or other legal proceeding shall lie against 

any person for anything done or in good 

sons' 0 *acting intended to' be done under this 

Act. Act. 


THE FATAL ACCIDENTS ACT, 1977 (ISUU A.D.j. 

f 

Act No. X\ il of 1977. ^ 


Section. 

Preamble. 

1. Short title, extent and 
commenccmen t. 

1-A. Suit for compensation to 
the family of a person for 
loss occasioned to it by his 
death by'actionable wrong. 


Section. 

2. Not more than one suit to be 

brought. Claim for loss to 
the estate may be added. 

3. Plaintiff shall deliver parti¬ 

culars, etc. • 


4. Interpretation clause. 
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THE i-ATAL ACCIDENTS ACT, 1977 (1920 A.D.) 

Act No. X v il of 1977. 



per 

1920 

1925. (Notification j\'o. 14-L/81'.] 


An Act to provide compensation to families for loss 
occasioned by the death of a person caused by action¬ 
able wrong. 


Whereas no action or suit is now maintainable in 

any Court against a person who, by his 
Preamble. wrongful act, neglect or default, may 

have caused Uie death of another person, 
and it is often-times right and expedient that the wrong¬ 
doer in such case should he answerable in damages for 
the injury so caused by him ; It is enacted as follows : — 


1. This Act may be called the Fatal Accidents 
Act, i977. 

Short title, extent 
and commencement. 


(2) It extends to the whole of Jammu and Kashmir 
State. It slia.ll come into force on the 1st day of ilaisakh. 
1978. 


1-A Whenever the death of a person shall be caused by 
Suit for compen- wrongful act, neglect or default, and the 
sation to the family act> neglect oi default is such as would 

occasioned 0 n to E °it ‘by ( if death had not ensued ) have entitled 
his death by action- the party injured io maintain an action 
able wrong. and recover damages in respect thereof, 

the party who would have been liaoie if death had not en¬ 
sued shall be iiabie to an action or suit for damages, notwith¬ 
standing the death of the person injured, and although 
the death shall nave been caused under such circumstances 
as amount in law to felony or other crime. 

Every such action or suit shall be for the benefit of the 
wife, husband, parent and child, if any, of the person whose 
death shall have been so caused, and shall be brought by 
and in the name of the executor, administrator or represen¬ 
tative of the person deceased ; 
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and in every such action the Court may give 
such damages as it may think proportioned to the loss 
resulting from such death to the parties respectively, for 
whom and for whose benefit such action shall be brought ; 
and the amount so recovered, after deducting all costs and 
expenses including the costs not recovered from the defendant, 
shall be divided amongst the before-mentioned parties, or 
any of them in such shares as the Court by its judgment or 
decree shall direct. 


2. Provided always that not more than one action or 

suit shall be brought for, and in respect 
Not more than one of the same subject-matter 'of complaint: 
sui o e roug Provided that, in any such action or suit, 

the executor, administrator or representative of the deceased 
may insert a claim for and recover any pecuniary loss 

to the estate of the deceased occa- 

the 3 estate r may be sioned by such wrongful act, neglect or 
added. default, which sum, when recovered, 

shall be deemed part of the assets of the 
estate of the deceased. 


3. The plaint in any such action or suit shall give a 

full particular of the person or persons 
Plaintiff shall de- for whom, or on whose behalf, such ac- 
iiver particulars, etc. ^ Qn or su it s hall be brought, and of the 

nature of the claim in respect of which 
damages shall be sought to be recovered. 

4. The following words and expressions are intended 

to have the meaning hereby assigned to 
interpretation them respectively, so far as such mean- 

clause * ings are not excluded by the context 

or by the nature of the subject-matter ; that is to say, the 
word “person” shall apply to bodies politic and corporate ; 
and the word “parent” shall include father and mother and 
grand-father and grand-mother ; and the word “child” 
shall include son and daughter and grand-son and grand¬ 
daughter and step-son and step-daughter. 
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THE PUBLIC GAMBLING ACT, 1977 (1920 A. D.). 

Act No. XVIII 1977. 


[Sanctioned by His Highness the Maharaja Sahib Bahadur 
per Chief Minister's endorsement No. 8372, dated 11 th September , 
1920 read with the State Council Resolution No. 1 dated 8 th April , 
1925. {Notification No. 14-L/81).] 


An Act to provide for the punishment of public 
gambling and the keeping of common gaming¬ 
houses in the State. 


Whereas it is expedient to make provision for the 

punishment of public gambling and the 
Preamble. keeping of common gaming-houses in the 

State : 


It is hereby enacted as follows :— 

1. (1) This Act may be called the Public Gambling 

Short title extent and Act, 1977. 

commencement. 


(2) It extends to the whole of Jammu and Kashmir 
State. It shall come into force on the 1st day of Baisakh, 
1978. 


1-A. In this Act—- 

“Common gaming-house” means any house, walled 
interpretation enclosure, room, tent, space, vehicle, 

:lause - vessel or place in which cards, dice, tables 

or other instruments of gaming are kept or used for the 
profit or gain of the person owning, occupying, using or 
keeping such house, enclosure, room, tent, space, vehicle, 
vessel or place, whether by way of charge for the use of the 
instruments of gaming, or of the house, enclosure, room, 
tent, space, vehicle, vessel or place, or otherwise howsoever : 

“Instrument of gaming” includes any article used as 
a means or appurtenance of or for the purpose of carrying 
on or facilitating^gaming. 
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2, i [The Government may, whenever it deems fit], 

extend, by a notification to be published 

^ Power to extend i n 2 [***] thc j amm u and Kashmir 

C ' Government Gazette, all or any of the 

section of this Act to an) city, town or suburb subject to the 
Government or administration, and in such notification 
define, for the purposes of this Act, the limits of such city, 
town or suburb, and, from time to time, alter the limits 
so defined. 


From the date of any such extension, so much of any 
rule having the force of law which shall be in operation 
in the territories, to which such extension shall have been 
made, as shall be inconsistent with or repugnant to any 
section, so extended, shall cease to have effect in such 
territories. 

Any such extension, heretofore made under the provi¬ 
sions of the State Gambling Regulation, 1961, shall be 
deemed to have been made under this Act. 


3, Whoever, being the owner or occupier, or having 

the use, of any house, walled enclosure, 
Penalty for owning room, tent, space, vehicle, vessel or place 
or keeping, or hav- s j Ltuate within the limits to which this 

gaming-house. Act applies, opens, keeps or uses the same 

as a common gaming-house ; and 


whoever, being the owner or occupier of any such house, 
walled enclosure, room, tent, space, vehicle, vessel or place 
as aforesaid, knowingly or wilfully permits the same to be 
opened, occupied, used or kept by any other person as a 
common gaming-house ; and 

whoever has the care or management of, or in any 
manner assists in conducting, the business of any house, 
walled enclosure, room, tent, space, vehicle, vessel or place 
as aforesaid, opened, occupied, used or kept for the purpose 

aforesaid ; and 


1. In section 2 words within 
whenever he may think fit, may” 

2. Words "three successive 


brackets substituted for the words “His 
by Act X of 1996. 

numbers of” deleted by Act X of 2010 


Highness 
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whoever advances or furnishes money for the purpose 

of gaming with persons frequenting such house, walled 

enclosure, room, tent, space, vehicle, vessel or place 

shall be liable to a fine not exceeding 1 [seven hundred] 

rupees, or to imprisonment of either description, as defined 

in the Ranbir Penal Code, for anv term not exceeding i [six 
months.] 


4. Whoever is found in any such house, walled en¬ 
closure, room, tent, vehicle, vessel or 

foun^'Tn f °gamtn- gl aCC ’ P 1 2 3 *™ OF § amin g with cards, 
house. & dlce > counters, money or other ins¬ 

truments of gaming, or is found there 
present for the purpose of gaming, whether playing for any 
money, wager, stake or otherwise, shall be liable to a fine 
not exceeding i [five hundred] rupees, or to imprisonment of 
either description, as defined in the Ranbir Penal Code, 
for any term not exceeding i [three months] ; 


and any person found in any common gaming-house 
during any gaming or playing therein shall be presumed, 
until the contrary be proved, to have been there for the 
purpose of gaming. 


5. If the Magistrate of a district or other officer in¬ 
vested with the full powers of a Magis- 
Power to enter and trate, or the District Superintendent of 

authorise Police to r> i- «r t> t 1 • i 

enter and search. Police, 2 [or a Police Officer higher in 

rank], upon credible information, and 
after such enquiry as he may think necessary, has reason to 
believe that any house, walled enclosure, room, tent, space, 
vehicle, vessel or place, is used as a common gaming-house; 

he may either himself enter, or by his warrant authorise 
any officer of police, not below such rank as 3 [the Govern¬ 
ment] shall appoint in this behalf to enter with such assistance 
as may be found necessary, by night or by day, and by force 
if necessary, any such house, walled enclosure, room, tent, \ 
vehicle, vessel or place ; 

• 

and may either himself take into custody, or authorise 
such officer to take into custody, all persons whom he or such 
officer^finds therein, whether or not then actually gaming ; 


1. Substituted by Act of V 1970. 

2. Added by Notification 28-L/88 published in Government Gazette 
12th Chet, 1988. 

3. Substituted for “His Highness” by Act X of 1990. 


dated 
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. an ^ ’ se . lzc or authorise sucn officer to seize ail ins¬ 
truments oi gaming, and alt moneys and securities for money 

and amcies of value, reasonably suspected to have been used 

J* “' d fOT V-nL, of gaming wh.ch am 

na ,. K al ^ may search or authorise sucn officer to search all 

pans °t tiic house, walled enclosure, room, tent, space. 

venicle, vessel or place, which he or sucn officer shall have 

so entered, when he or such officer has reason to believe 

that any instruments of gaming are concealed therein, and 

also the persons oi those whom he or such officer so takes 
in to custody ; 

ana may seize or authorise such officer to seize and 
take possession oi ali instruments of gaming lound upon such 

6. When any cards, dice, gaming-tables, cloths, boards 

or other instiuments of gaming are found 
m anv house, walled enclosure, room, 
tent, space, vehicle, vessel or place, 
enteicd or searched under the provisions 
of tiie last preceding section, or about 

the person of any of those who are found therein, it shall be 
evidence, until the contrary is made to appear, that such 
house, waKed enclosure, room, tent, space, vehicle, vessel 
or place is used as a common gaming-nouse, and tna\ the 
persons found therein were there present tor the purpose 
of gaming, although no play was actually seen by tne Magis¬ 
trate or police officer, or any of his assistants. 

7. if any person found in any common gaming-house 

entered by any Magistrate or officer of 
Penalty on persons police under the provisions of this Act, 
arrested for giving LI p ( , n being arrested, bv any such officer 

addresses. or upon being brought berore any 

Magistrate, on being required by such officer or Magistrate 
to give his name and aadress, shall refuse or neglect to give 
the same, or shad gi/e any false name or addiess, nc may 
upon conviction 1 [before a judicial agistrate] be adjudged 
to pay ary penally not exceeding five hundred rupees, 
together with such costs as to such Magistrate snail appear 
reasonable, and on trie non-payment of sucn penalty and 
costs, or in the first instance, if to such Magistrate it shall 
seem fit, may be imprisoned for any period not exceeding 

one- month. 


Finding cards, etc., 
in suspected houses, 
to be evidence that 
such houses are com¬ 
mon gaming-houses. 




1. Subltituted by Act XL of 1966 for “before the tame or ary other Ma*i,trate 


it 
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On conviction for 
keeping a gaming¬ 
house, instruments 
of gaming to be 
destroyed. 


8. On correction of any person for Keeping or using 

any such common gaming-house, or 
being present therein for tne purpose 
of gaming, the convicting Magistrate 
may orck r all the insu aments of gaming 
found therein to ue destroyed, and may 

also Older all or any of the seen rides for money and other 
aruch-s sei/eci, not being instrument, of gaming, to be sold 
and converted into money, and the pioceeds thereof with all 
moneys, seized ilieicin to be forfeited or, in his discretion, 
may order any part thereof to he returned to tne persons 
appearing to have been seveudiy thereunto entitled. 


9. It shall 


not be necessary, in order to convict anv 
person of keeping a common gaming¬ 
house, or of being concerned in the man¬ 
agement ol any common gaming-house, 
to prove that any person found playing 
at any game was playing for any money, wager or stake. 


Proof of playing 
for stakes unneces¬ 
sary. 


10. It shall be lawful lor the 1 [Judicial Magistrate] be- 

Magistrate may re- fore whom any persons snail be brought, 

quire any person who have been found in anv house, waited 
apprehended to be , , ' u* i 

sworn and give evi- ™closu)c, room, tent, space, vehicle, 

dence. vessel oi place entered under the pro¬ 

visions of this Act,to require any such persons to be examined 
on oath or solemn affirmation and give evidence touching 
any unlawful gaming in such house, walled enclosure, room, 
tent, space, vehicle, vessel o.* place, 01 touching any act done 
for tne purpose of preventing, obstructing or delaying the 
entry into such house, walled enclosure, room, tent, space, 
vehicle, vessel or place or any part thereof, of any i [Judicial 
Magistrate] or officer authorised as aforesaid. 


No person so required to be examined as a witness shall 
be excused from being so examined when brought before 
such Magistrate as aforesaid, or from being so examined at 
any subsequent time by or before tile same or any other 
i [ Judicial Magistrate,] or by or before any Court .on any 
proceeding or trial in any ways relating to such unlawful 
gaming or any suen acts as aforesaid, or from answering 
any question put to him touching the matters aforesaid, on 
the ground that his evidence will tend to criminate himself. 


1. Substituted by Act XL of 1966 for “Magistrate”. 
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Any such person so required to be examined as a witness 
who refuses to make oath or take affirmation accordingly 
or to answer any such question as aforesaid, shall be subject 
to oc aealt with in all respects as any person committing 
the offence described in sections 173, 1/9 and 180 of the 
Kanbir Penal Cotie 


11. Any person who shall have been concerned in 

gaming contrary to this Act, and who 
shall he examined as a witness before a 
a Witnesses mdemm- l [Judicial Magistrate] on the trial of any 

person foi a breach of any ol the provi- 
sions of this Act relating to gaining, and 
who, upon such examination, shall in the opinion of the 
i [Judicial Magistrate] make true and faithful discovery to 
the best of his knowledge, of all things as to whicn he shall be 
so examined, snail thereupon receive from the said i [Judicial 
Magistrate] a certificate in writing to that effect, and shall he 
freed from all prosecutions under this Act for anythin^’ 
done before that time in respect of such gaming. ' * 


12. Nothing in this Act contained shall be held to 

/^ct not to apply a pply to any game of mere skill wherever 
to certain games. played. 


Gaming and setting birds 
and animals to fight in 
public streets. 


13. A police officer 
without wax rani— 


may appehend 


any person found playing for money or other valu¬ 
able thing with cards, dice, counters or other instruments of 
gaming, used in playing any game not being a game of 
mere skill in any public street, place or thoroughfare situated 
within the limits aforesaid, or 

• 

any person setting any birds or animals to fight in 
any public street, place or thoroughfare situated within the 
limits aioresaid, or 

any person there present aiding and abetting such 
public fighting of birds and animals. 

Such person when apprehended shall be brought 
without delay before a i [judicial Magistrate] and shall oe 
liable to a fine not exceeding 2 [five Huundred] rupees, or 
to imprisonment, either simple or rigorous, for any term 
not exceeding 2 [six months] ; 


1'. Substituted by Act XL of 1966 for “Magistrate”. 
2. Substituted by Act V of 1970: 
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and such police officer may sci^e all instruments of 

gaming founa in seen public place or on 
the pci ton of t'.ioso whom ne shall so 
arrest, and the l [judicial Magistrate] 
•i av on conviction of the offender order 
to lie forthwith destroyed. 


Destruction of ins¬ 
truments of gaming 
found in public 
streets. 

such instruments 


14. Offences punishable under this Act snail be triable 

bv a l [Judicial Magistrate] of the first 

offences by whom class having jurisdiction in the place where 
triable. the offence is committed. 

But such l [judicial Magistrate] shah be restrained 
witnin the limits of his jurisdiction under the (.-ode ol Cri¬ 
minal Procedure, as to tne amount ot fine or imprisonment 

he may inhict. f , 

15. Whoever, having been convicted of an offence. 

punishable under section 5 or sectiqn 4 
Penalty for subse- of this Act, shall again be guilty of any 
quent offence. , offence punishable under either of sucm 

sections, shall be subject for every such 
subsequent offence to douoiivthe amount of punishment to 
which he would have been liable for tne nrst commission 
of an offence of the same description : 

Provided that he shall not be liable in any case to a fine 
exceeding 2 [one thousand] rupees, or to imprisonment for a 
term exceeding one year. 

16. The Magistrate trying the case may direct any 

portion of any tine which snail be levied 
_ ,. . . under sections 3 and 4 of this Act, or any 

Portion of fine may uuuci ^ , c 

be paid to informer, part of the moneys or procec s 

seized and ordered to be forfeited under 

this Act, to be paid to an informer. 

17. Ail fines imposed under this Act may be recovered 

in me manner prescribed by sections 38G 
D „ 387 and 389 of the Code of Criminal 

nr Procedure, and and, fine, shall (Subject 

to the provisions contamed m the last 
preceding sectitffli) the applied as 3 [the GovemmentJ shall, 
from time to time, direct. 


1 Substituted vide Act XL of 1996 forjUa 

2. Substituted by Act V of 1970 

3. Substituted by Act X of 19 
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